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2A  In  the 

United  States  Court  of  Appeals 
For  the  District  of  Columbia 


No.  9674 


Pan  American  Airways,  Inc. 
against 

Civil  Aeronautics  Board, 


Petitioner 


Respondent 


Petition  of  Pan  American  Airways,  Inc.,  for  Review 
of  Order  of  the  Civil  Aeronautics  Board 
(Transatlantic  Mail  Rate  1945) 


To  the  Honorable  the  Judges  of  the  United  States 

Court  of  Appeals  for  the  District  of  Columbia: 

The  petitioner,  Pan  American  Airways,  Inc.  (herein¬ 
after  referred  to  as  “Pan  American”),  respectfully  shows 
to  this  Court  as  follows : 

1.  This  is  a  petition  filed  under  Section  1006  of  the  Civil 
Aeronautics  Act  of  1938,  52  Stat.  1024,  49  U.  S.  C.,  Sec. 
646  to  review  an  order  of  the  Civil  Aeronautics  Board 
(sometimes  hereinafter  referred  to  as  “the  Board”). 

2.  The  order  to  be  reviewed  is  the  Board’s  order,  Serial 
No.  E-612,  served  on  June  10,  1947,  in  its  Docket  No.  1706, 
as  the  same  became  effective  by  virtue  of  the  Board’s 
order,  Serial  No.  E-771,  served  on  August  26,  1947,  fixing 
and  determining,  pursuant  to  Section  406  of  the  Civil  Aero¬ 
nautics  Act  (49  U.  S.  C.  4S6),  the  fair  and  reasonable  rate 
of  compensation  to  be  paid  to  petitioner  for  the  transporta¬ 
tion  of  mail  by  aircraft,  the  facilities  used  and  use- 

3A  ful  therefor,  and  the  services  connected  therewith, 
between  the  points  between  which  petitioner  was 
authorized  to  transport  mail  in  its  transatlantic  operations 
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between  the  United  States  and  terminal  points  in  Berniuda, 
Europe,  Africa  and  Asia  for  the  calendar  year  1945. 

3.  The  petitioner  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  New  York  and  hav¬ 
ing  its  principal  place  of  business  in  the  State  of  New  ifork. 
Petitioner  is  an  air  carrier  holding  certificates  of  public 
convenience  and  necessity  for  the  transportation  of  per¬ 
sons,  property  and  mail  in  the  services  dealt  with  by  the 
said  order  as  well  as  in  other  parts  of  the  wTorld. 

4.  The  nature  of  the  proceedings  before  the  Civil  Aero¬ 
nautics  Board  which  resulted  in  the  order  to  be  reviewed 
was  as  follows : 

(a)  By  order  dated  December  30,  1944,  Serial  No. 
3377,  the  Board  instituted  a  proceeding  bearing  the 
Board’s  Docket  No.  1706  to  fix  and  determine  the  fair 
and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  aircraft  between  the  points  be¬ 
tween  which  the  Pan  American  was  authorized  to  trans¬ 
port  mail  in  its  transatlantic  operations  between  New 
York,  N.  Y.  and  terminal  points  in  Europe  from  and 
after  January  1,  1945.  By  order  dated  July  15,  1936, 
Serial  No.  4979,  the  proceeding  was  broadened  to  in¬ 
clude  the  fixing  of  rates  for  all  of  Pan  America’s  op¬ 
erations  performed  under  its  transatlantic  certificates 

(b)  The  said  order  of  July  15, 1946,  Serial  No.  ^979, 
directed  Pan  American  to  show  cause  why  the  Board 
should  not  make  final  certain  tentative  findings  and 
conclusions  thereto  annexed,  and  upon  the  basis 
thereof  fix,  determine  and  publish  a  rate  of  $1.50  per 

ton  mile  as  the  fair  and  reasonable  rate  of  com- 
4A  pensation  for  the  transportation  of  United 

States  mail  in  Pan  American’s  transatlantic 
services  for  the  calendar  year  1945. 

(c)  Pursuant  to  the  Board’s  rules  of  practice,  Pan 
American  filed  notice  of  objection  to  the  said  rate  and 
and  an  answer  in  which  specific  objections  to  the  said 
rate  were  set  forth. 
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(d)  By  order  dated  November  27,  1946,  Serial  No. 
E-139,  the  Board  consolidated  this  proceeding  for  the 
purposes  of  hearing  with  the  Board’s  Docket  No.  1499, 
which  involved  the  fixing  of  rates  for  the  transporta¬ 
tion  of  mail  in  Pan  American ’s  operations  between  the 
United  States  and  Alaska  and  within  Alaska.  Petition 
for  the  review  of  the  order  made  in  the  said  Docke't 
No.  1499  is  being  filed  simultaneously  herewith.  Public 
hearing  in  the  consolidated  proceedings  was  thereupon 
had,  briefs  were  filed  and  oral  argument  was  held  be¬ 
fore  the  Board. 

(e)  On  June  10,  1947,  the  Board  caused  to  be  served 
the  aforesaid  order,  Serial  No.  E-612,  which  fixed  and 
determined  rates  for  petitioner’s  transatlantic  serv¬ 
ices  for  the  year  1945.  Said  order  provided  that  it 
should  be  stayed  for  a  period  of  ten  days  from  the 
date  of  service ;  that  if  no  exceptions  were  filed  within 
such  time,  the  order  would  become  effective;  but  that 
if  exceptions  were  so  filed,  the  order  would  be  stayed 
pending  disposition  by  the  Board  of  such  exceptions. 
On  June  20,  1947,  petitioner  duly  filed  exceptions  to 
the  said  order.  Accordingly,  the  effectiveness  of  the 
said  order  was  stayed  until  August  26,  1947,  when  the 
Board  caused  to  be  served  its  order,  Serial  No.  E-771, 
overruling  said  exceptions  and  removing  said  stay. 

5.  The  statement  of  findings  and  conclusions  accom¬ 
panying  the  Board’s  order  to  show  cause  of  July  15,  1946 
tentatively  found  that  for  the  year  1945  the  expenses  of 
petitioner’s  transatlantic  operations  and  its  revenues  from 
services  other  than  the  carriage  of  United  States 
5A  mail  were  such  that  petitioner  should  be  paid  for 
the  carriage  of  United  States  mail  on  what  is  known 
as  a  “service”  basis;  that  is  to  say  that  petitioner’s  serv¬ 
ices  had  been  sufficiently  successful  from  a  financial  stand¬ 
point  that  payment  for  the  transportation  of  mail  on  a 
basis  related  to  the  allocated  cost  of  performing  the  mail 
service  and  to  the  value  of  the  service  rendered  would  con- 
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form  to  the  rate-making  standards  laid  down  in  Section 
406  of  the  Civil  Aeronautics  Act.  Petitioner’s  answeif  took 
the  position  that  for  the  year  1945  the  expenses  and  the 
commercial  revenues  of  its  transatlantic  services  weije  not 
such  that  a  “service”  rate  would  be  adequate  under  the 
rate-making  standards  of  the  Act  and  that  the  services 
were  on  what  is  known  as  a  “need  basis”;  that  is,  one  in 
which  Section  406  of  the  Civil  Aeronautics  Act  requires 
something  more  than  a  service  rate.  As  against  the  $1,256,- 
000  of  compensatory  mail  pay  proposed  in  the  order  to 
show  cause,  petitioner’s  proof  was  that  it  required  for  its 
transatlantic  services  for  the  year  1945  mail  pay  of 
$3,261,000. 

6.  The  Board’s  decision  sustained  petitioner’s  conten¬ 
tion  that  service  mail  pay  would  not  be  adequate  for  pe¬ 
titioner’s  transatlantic  services  for  1945  under  the  stand¬ 
ards  of  Section  406  of  the  Civil  Aeronautics  Act.  It  firond 
that,  on  a  “need”  basis,  fair  and  reasonable  mail  pajf  for 
the  services  in  question  would  be  $1,484,000,  an  apparent 
increase  of  some  $227,000  over  the  amount  proposed  by  the 
order  to  show  cause  although  less  by  $1,777,000  than  the 
amount  claimed  by  petitioner.  However,  the  order  (went 
on  to  provide  “that  any  amounts  which  have  been  or  [shall 
be  collected  by  Pan  American  Airways,  Inc.  on  acccjunts 
receivable  due  Pan  American  Airways,  Inc.  for  the  trans¬ 
portation  of  foreign  mail  for  which  accounts  a  reverse 
(sic)  provision  was  recognized  for  rate-making  purposes 
by  the  Board’s  order  fixing  the  fair  and  reasonable  rate  of 
compensation  for  the  Atlantic  Division  of  Pan  American 
Airways,  Inc.  for  the  period  June  1,  1940  to  and  including 

December  12,  1941  (Order  Serial  No.  3000),  sh^ll  be 
6A  offset  by  the  Postmaster  General  against  payments 

due  Pan  American  Airways,  Inc.  for  the  transpor¬ 
tation  of  United  States  mail  by  any  of  its  Operating  Di¬ 
visions.” 

7.  Petitioner  believes,  as  indicated  by  its  exceptions 
filed  with  the  Board,  that  many  of  the  determinations  by 
which  the  Board  reduced  petitioner’s  claim  of  $3,261,000 
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to  the  sum  of  $1,484,000  allowed  in  the  order  herein  under 
review  were  erroneous  and  operated  to  deprive  petitioner 
of  sums  to  which  it  was  justly  entitled  under  the  rate-mak¬ 
ing  standards  of  Section  406  of  the  Civil  Aeronautics  Act. 
However,  petitioner  limits  the  assignments  of  error  in  this 
petition  to  three  rulings  embodied  in  the  said  order  as  to 
which  the  Board  is  believed  to  have  committed  manifest 
errors  of  law. 

8.  The  three  rulings  as  to  which  error  is  assigned  are 
(a)  the  proviso  with  respect  to  the  offset  of  foreign  mail 
receivables  for  the  period  June  1,  1940  to  December  31, 
1941,  quoted  in  paragraph  6  of  this  petition;  (b)  a  reduc¬ 
tion  in  petitioner’s  allowed  system  expense  in  the  amount 
of  $151,929  (of  which  approximately  $31,000  is  chargeable 
to  the  operations  here  in  question)  because  of  a  service  fee 
directed  by  the  Board  to  be  charged  to  Pan  American  Air¬ 
ways  Corporation;  and  (c)  a  ruling  reducing  the  allowed 
rate  of  return  from  10%  to  7%  per  annum.  Error  is  as¬ 
signed  with  respect  to  these  rulings  as  follows : 

(a)  As  to  the  proviso  with  respect  to  the  foreign  mail 
receivables : 

The  nature  of  this  item  is  as  follows :  Under  Section 
405  (i)  of  the  Civil  Aeronautics  Act  (49  U.  S.  C.  485 
(i))  an  air  carrier  engaged  in  foreign  air  transporta¬ 
tion  is  required  to  carry  mails  of  foreign  countries, 
subject  to  control  and  regulation  by  the  United  States. 
The  Post  Office  Department  fixes  the  rates  at  which 
foreign  countries  are  to  pay  for  the  carriage  of  such 
mails  and  has  the  responsibility  for  effecting  collection 
of  amounts  due,  but  such  amounts  are  the  property  of 
7A  the  carrier.  At  the  end  of  1941  petitioner  had  various' 
uncollected  foreign  mail  accounts  from  countries 
which  were  members  of  or  were  thought  to  be  under 
the  domination  or  control  of  the  Axis.  Because  of 
doubt  as  to  the  collectibility  of  such  accounts,  peti¬ 
tioner  reserved  wholly  or  partly  against  them,  as 
follows : 


Germany . $339,466.15 

Greece  .  16,581.46 

Hungary .  50,507.83 

Portuguese  Guinea  .  1,334.06 

Spain  .  24.334.06 

- 

— 

$432,223.56  j 

It  is  these  amounts  so  reserved,  dating  back  to  a  pepiod 
four  years  prior  to  that  which  formed  the  subject  of  the 
pending  proceeding,  as  to  which  the  Board  now  directs 
that  if  collection  is  made  by  petitioner,  such  colle4tion 
shall  be  offset  against  amounts  otherwise  payable  under 
mail  rate  orders  of  the  Board  for  later  periods.  This  recap¬ 
ture  of  sums  earned  by  petitioner  in  a  period  long  since 
expired  is  sought  to  be  justified  by  a  specious  and  un¬ 
founded  claim  that  mail  pay  awarded  in  the  prior  period 
had  compensated  petitioner  for  the  amounts  so  reserved. 

The  Board’s  ruling  on  this  subject  is  in  error,  for  the 
following  reasons: 

(1)  The  Board’s  decision  appears  to  procee4  on 
the  basis  that  its  approval,  in  a  previous  rate  pase 
relating  to  petitioner’s  transatlantic  service  through 
1941  ( Pan  American  Airways,  Inc.,  Transatlantic 
Mail  Rates,  C.  A.  B.  Docket  No.  370,  decided  July  17, 
1944),  of  petitioner’s  setting  up  the  reserves  men¬ 
tioned  above  amounted  to  a  payment  by  the  Govern¬ 
ment  through  the  mail  rate  to  petitioner  for  the  items 
in  question,  and  that  unless  any  amounts  hereafter 
collected  by  petitioner  were  offset  as  directed  by  the 

Board’s  present  order,  petitioner  would  receive  dou- 
8A  ble  payment.  This  is  wholly  without  support  in  the 

evidence.  The  Board’s  own  records  plainly  show 
that  petitioner  did  not  receive  any  additional  Jnail 
pay  in  the  previous  rate  case  because  of  these  reserves 
having  been  created  and  approved. 

(2)  The  Board’s  decision  reaches  the  anomalous  re¬ 
sult  that  petitioner  is  treated  worse  because  of  the 
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failure  to  collect  these  foreign  mail  receivables  in  1940 
and  1941  than  if  it  had  collected  them.  If  petitioner 
had  collected  these  sums  prior  to  the  Board’s  previous 
decision,  that  decision  could  not  have  been  otherwise 
than  it  was,  and  there  would  have  been  no  problem 
to  be  dealt  with  in  the  present  case.  The  same  would 
have  been  true  if  petitioner  had  not  collected  the  items 
but  had  not  reserved  against  them.  The  fact  that  peti¬ 
tioner  was  unable  to  collect  these  items  in  the  period 
when  they  were  earned  and,  having  failed  so  to  do, 
prudently  set  up  a  reserve  against  them,  cannot  ra¬ 
tionally  be  made  the  basis  for  taking  from  petitioner 
revenues  which  otherwise  it  would  have  retained  with¬ 
out  question. 

(3)  The  treatment  of  the  1940-1941  foreign  mail 
receivables  prescribed  by  the  Board  amounts  to  a 
recapture  of  petitioner’s  earnings  for  the  years  1940- 
1941,  beyond  the  power  of  the  Board. 

(4)  The  treatment  of  the  1940-1941  foreign  mail 
receivables  prescribed  by  the  Board  amounts  to  a 
recapture  of  petitioner’s  earnings  for  the  years  1940- 
1941.  Even  if  it  were  to  be  assumed  that  the  Board 
has  the  power  of  recapture  in  some  cases,  the  Board 
has  consistently  declined  to  exercise  such  power,  both 
in  the  case  of  petitioner  and  in  that  of  other  carriers. 
For  the  Board  to  recapture  in  this  case  only  is  dis¬ 
criminatory  against  petitioner,  arbitrary  and  capri¬ 
cious  action,  and  beyond  the  Board’s  statutory  powers. 

(5)  Whatever  power  the  Board  may  have  had  with 
respect  to  these  1940-1941  foreign  mail  receivables, 

9A  such  power  was  exhausted  when  the  Board  made 
its  final  determination  in  the  previous  rate  case, 
CAB  Docket  370.  The  proviso  in  the  Board’s  present 
order  relating  to  these  receivables  is  an  attempt  to 
deal  in  a  case  relating  to  1945  with  issues  which  were 
disposed  of  in  the  order  such  as  that  in  Docket  370, 
the  Board  is  without  power  to  make  new  determina¬ 
tions  on  matters  which  should  properly  have  been 
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dealt  with  by  such  order,  except  where  there  has  been 
fraud,  clerical  error  or  similar  circumstance^  not 
present  here. 

(6)  No  issue  relating  to  these  1940-1941  foreign 
mail  receivables  was  raised  by  the  Board’s  order  to 
show  cause  or  the  petitioner’s  answer,  and  the  Bdard’s 
entertaining  this  issue  was  in  violation  of  its|  own 
rules  of  practices,  of  the  Administrative  Procedure 
Act  (5  U.  S.  C.  1004)  and  of  the  procedural  standards 
which  administrative  agencies  are  bound  to  respect. 

(7)  At  no  time  during  the  course  of  proceedings 
before  the  Board  was  any  suggestion  made  that  the 
possibility  of  collection  of  these  1940-1941  foreign 
mail  receivables  by  petitioner  should  do  more  than 
reduce  the  amount  of  mail  pay  to  be  awarded  to  the 
$1,256,000  of  compensatory  mail  pay  proposed  in  the 
order  to  show  cause.  Insofar  as  the  treatment  of  these 
1940-1941  foreign  mail  pay  receivables  provided  in  the 
Board’s  order  would  deprive  petitioner  of  an  amount 
in  excess  of  the  difference  between  the  $1,484,000 
awarded  by  the  Board  and  the  $1,256,000  proposed  in 
the  order  to  show  cause,  said  determination  was  made 
without  affording  petitioner  any  appropriate  notice 
or  hearing,  in  violation  of  the  Civil  Aeronautics  Act, 
the  Administrative  Procedure  Act,  and  the  due  process 
clause  of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States. 

10A  (b)  As  to  the  ruling  reducing  petitioner’s  allowed 

system  expense  in  the  amount  of  $ 151,929  because 
of  a  service  fee  directed  by  the  Board  to  be  charged  to 
Pan  American  Airways  Corporation: 

The  nature  of  this  item  is  as  follows:  All  of  petitioner’s 
capital  stock  is  owned  by  Pan  American  Airways  Corpora¬ 
tion,  the  stock  of  which  is  publicly  held  and  the  principal 
investment  of  which  is  in  the  petitioner.  Many  of 'peti¬ 
tioner’s  officers  are  also  officers  of  Pan  American  Aii(ways 
Corporation  and  certain  of  them  devote  a  relatively  small 
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amount  of  time  to  the  -affairs  of  the  parent  company.  Pan 
American  Airways  Corporation  renders  many  important 
services  to  the  petitioner,  including  notably  the  procuring 
of  all  of  the  funds  required  for  petitioner’s  operations. 
This  relationship  has  existed  in  substantially  the  same 
form  ever  since  enactment  of  the  Civil  Aeronautics  Act  of 
1938.  Petitioner  has  never  made  any  charge  to  Pan  Amer¬ 
ican  Airways  Corporation,  nor  has  Pan  American  Airways 
Corporation  ever  made  any  charge  to  petitioner  for  the 
various  expenses  incurred  by  it  which  are  beneficial  to  the 
petitioner.  In  all  of  the  many  rate  cases  which  petitioner 
has  had  before  the  Board,  not  until  the  hearing  of  this 
case  in  the  fall  of  1946  was  any  suggestion  advanced  that 
a  charge  should  be  made  by  petitioner  for  the  services 
rendered  by  it  to  Pan  American  Airways  Corporation, — 
and  then  for  a  period  already  past. 

The  Board’s  ruling  on  this  subject  is  in  error  for  the 
following  reasons: 

(1)  No  issue  on  this  subject  was  raised  by  the 
Board’s  order  to  show  cause  or  by  petitioner’s  answer, 
and  the  Board’s  entertaining  the  issue  was  in  violation 
of  its  own  rules  of  practice,  of  the  Administrative 
Procedure  Act,  and  of  the  procedural  standards  which 
administrative  agencies  are  bound  to  respect. 

(2)  There  was  no  evidence  whatever  in  the  record 
to  support  the  amount  of  the  charge  directed  by  the 
Board,  and  the  Board’s  action  in  determining  a 

charge  in  said  amount  -was  in  violation  of  the  Civil 
11A  Aeronautics  Act  and  particularly  of  Section  1005 

thereof,  was  arbitrary  and  capricious,  and  was 
wholly  without  support  in  the  evidence. 

(3)  In  fixing  the  charge  to  be  made  for  services 
rendered  by  petitioner  to  Pan  American  Airways  Cor¬ 
poration  the  Board  failed  to  deal  in  any  fair  manner 
with  the  services  rendered  by  Pan  American  Airways 
Corporation  to  petitioner,  and  the  Board’s  disposition 
of  this  matter  was  arbitrary  and  capricious  and  with¬ 
out  support  in  the  evidence. 
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(4)  The  Board’s  determination  is  not  supported  by 
adequate  findings;  the  Board  failed  to  state  ancj.  dis¬ 
close  in  its  opinion  and  order  any  facts  and  ciijcum- 
stances  adequate  to  support  its  determination. 

(5)  It  was  beyond  the  power  of  the  Board,  arbi¬ 
trary  and  unreasonable  for  the  Board  to  direct  the 
making  of  such  a  charge  on  a  retroactive  basis,  jwhen 
throughout  the  many  years  in  which  the  affairs  (|f  the 
petitioner  and  Pan  American  Airways  Corporation 
had  been-  before  the  Board  no  suggestion  had  ever 
been  made  prior  to  the  hearing  in  this  case  that  such 
a  charge  should  be  made. 

(c)  As  to  the  ruling  reducing  the  allowed  rate  of  return 
on  investment  from  10%  to  7%  per  annum. 

The  nature  of  this  item  is  as  follows :  In  a  line  of  cases 
commencing  with  Pan  American-Grace  Airways,  Inc.  Mail 
Rates,  3  C.  A.  B.  550  (1942),  the  Board  had  consistently 
recognized  that  where  a  “need”  rate  was  required,  such 
rate  should  be  fixed  so  as  to  provide,  over  and  above  any 
amounts  required  to  enable  the  carrier  to  break  even 
under  honest,  economic  and  efficient  management,  a  return 
on  investment  at  the  rate  of  10%  per  annum  after  taxes. 
The  Board’s  order  of  July  15,  1946,  requiring  the  carrier 
to  show  cause  in  this  proceeding,  would  have  resulted,  on 
the  basis  of  computations  there  set  forth,  in  an  over- 
12A  all  rate  of  return  of  9.4%  after  taxes.  Petitioner’s 
answer  raised  no  issue  as  to  the  proposed  rate 
of  return.  The  statement  of  issues  circulated  by  the  Board’s 
counsel  at  the  prehearing  conference  in  this  proceeding 
made  no  reference  to  any  such  issue.  No  evidence  oil  this 
subject  was  proffered  or  received  at  the  hearing.  However, 
the  Board’s  decision  reduced  the  allowed  rate  of  return 
from  10%  to  7%  per  annum,  on  the  ground  that  here  a  past 
period  is  involved. 

Error  is  assigned  to  this  ruling  on  the  ground  thdt  the 
course  followed  by  the  Board  deprived  the  petitioner  of  its 
right  to  notice  and  hearing  on  this  vitally  important  issue 
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in  violation  of  the  Civil  Aeronautics  Act,  the  Administra¬ 
tive  Procedure  Act  and  the  due  process  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

Wherefore,  petitioner  prays  that  this  Court  modify  the 
order  of  the  Board  by  striking  out  the  proviso  with  respect 
to  1940-1941  foreign  mail  receivables  and  reverse  the 
Board’s  determinations  with  respect  to  a  service  fee  to  be 
charged  by  petitioner  to  Pan  American  Airways  Corpora¬ 
tion  and  the  rate  of  return,  and  grant  to  petitioner  such 
other,  further  and  different  relief  as  to  the  Court  may 
seem  just  and  proper. 

Dated  October  21,  1947 

Pan  American  Airways,  Inc. 
By  /s/  Howard  B.  Dean, 

Vice  President 

Hugh  B.  Cox 
Southern  Building 
Washington,  D.  C. 

Henry  J.  Friendly 
135  East  42nd  Street 
New  York,  N.  Y. 

Attorneys  for  Petitioner 

13A  (County  Clerk’s  Certificate  Attached) 

State  of  New  York, 

County  of  New  York ,  ss 

Howard  B.  Dean,  being  duly  sworn,  deposes  and  says 
that  he  is  a  Vice  President  of  Pan  American  Airways,  Inc., 
the  petitioner  herein ;  that  he  has  read  the  foregoing  peti¬ 
tion  and  knovrs  the  contents  thereof  to  be  true;  that  the 
same  is  true  to  his  knowledge  except  as  to  matters  therein 
stated  to  be  alleged  on  information  and  belief  and  as  to 
those  matters  he  believes  it  to  be  true ;  that  the  reason  why 
this  verification  is  made  by  deponent  and  not  by  the  peti- 


tioner  is  that  the  petitioner  is  a  corporation  and  deponent 
is  an  officer  thereof,  to  wit,  a  Vice  President. 


/s/  Howard  B.  Dean 
Howard  B.  Dean 


Sworn  to  and  subscribed  before  me  this  21st  day  ^f 
October,  1947. 

/s/  Emma  F.  Rahn 
Emma  F.  Rahn 

Notary  Public,  State  of  New  York 

Residing  in  Queens  Co.  No.  4197,  Reg.  No.  347-R-8 

Cert,  filed  in  N.  Y.  Co.  No.  1088,  Reg.  No.  852-R-8 

Commission  expires  March  30, 1948 

(Notarial  Seal) 
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A-15  In  the 

United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  9675 


Pan  American  Airways,  Inc. 

Petitioner 


against 


Civil  Aeronautics  Board, 

Respondent 


Petition  of  Pan  American  Airways,  Inc.,  for  Review  of 
Order  of  the  Civil  Aeronautics  Board. 

(Alaska  Mail  Rate,  1944-1945) 


To  the  Honorable  the  Judges  of  the  United  States 

Court  of  Appeals  for  the  District  of  Columbia: 

The  petitioner,  Pan  American  Airways,  Inc.  (herein¬ 
after  referred  to  as  “Pan  American ”),  respectfully  shows 
to  this  Court  as  follows : 

1.  This  is  a  petition  filed  under  Section  1006  of  the  Civil 
Aeronautics  Act  of  194S,  52  Stat.  1024,  49  U.  S.  C.  Sec.  646, 
to  review  an  order  of  the  Civil  Aeronautics  Board  (some¬ 
times  hereinafter  referred  to  as  “the  Board ”). 

2.  The  order  to  be  reviewed  is  the  Board’s  order,  Serial 
No.  E-684,  served  on  July  10,  1947,  in  its  Docket  No.  1499, 
as  the  same  became  effective  by  virtue  of  the  Board’s  order, 
Serial  No.  E-770,  served  on  August  26,  1947,  fixing  and 
determining,  pursuant  to  Section  406  of  the  Civil  Aero¬ 
nautics  Act  (49  U.  S.  C.  486),  the  fair  and  reasonable  rate 

of  compensation  to  be  paid  to  petitioner  for  the 
A-16  transportation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected 
therewith,  between  the  points  between  which  petitioner  was 
authorized  to  transport  mail  in  its  operations  between  the 
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United  States  and  Alaska  and  within  Alaska  for  the  period 
from  August  1, 1944  to  December  31, 1945. 

3.  The  petitioner  is  a  corporation  duly  organizecj  and 
existing  under  the  laws  of  the  State  of  New  York  andl  hav¬ 
ing  its  principal  place  of  business  in  the  State  of  New  York. 
Petitioner  is  an  air  carrier  holding  certificates  of  public 
convenience  and  necessity  for  the  transportation  of  per¬ 
sons,  property  and  mail  in  the  services  dealt  with  by  the 
said  order  as  well  as  in  other  parts  of  the  world. 

4.  The  nature  of  the  proceedings  before  the  Civil  Aero- 
natuics  Board  which  resulted  in  the  order  to  be  reviewed 
was  as  follows: 


(a)  By  petition  dated  July  18,  1944,  as  amended 
August  16,  1944,  Pan  American  prayed  that  the  Bjoard 
fix  and  determine  a  fair  and  reasonable  rate  or  rates  of 
compensation  for  the  transporation  by  Pan  American 
of  mail  by  aircraft  between  the  United  States  and 
Alaska  and  within  Alaska,  such  rate  or  rates  Ijo  be 
made  effective  commencing  August  1, 1944. 

(b)  At  the  prehearing  conference  in  this  proceed¬ 
ing  (bearing  the  Board’s  Docket  No.  1499),  held  No¬ 
vember  19,  1946,  it  was  agreed  by  counsel  fof  the 
Board  and  counsel  for  Pan  American  that  the  dcope 
of  the  proceeding  was  to  be  limited  to  the  fixing  of  a 
rate  for  the  period  from  August  1,  1944  to  December 
31,1945. 

(c)  By  order  dated  November  27,  1946,  Seriaf  No. 
E-139,  the  Board  consolidated  this  proceeding  for  the 
purposes  of  hearing  with  the  Board’s  Docket  No.  1706, 
which  involved  the  fixing  of  rates  for  the  transporta¬ 
tion  of  mail  in  Pan  American’s  transatlantic  opera¬ 
tions.  Petition  for  the  review  of  the  order  made  in 

the  said  docket  No.  1706  is  being  filed  simulta- 
A-17  neously  herewith.  Public  hearing  in  the  con¬ 
solidated  proceedings  was  thereupon  had,  briefs 
were  filed  and  oral  argument  was  held  before'  the 


Board. 
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(d)  On  July  10,  1947,  the  Board  caused  to  be  served 
the  aforesaid  order,  Serial  No.  E-684,  which  fixed  and 
determined  rates  for  petitioner’s  Alaska  services  for 
the  seventeen  months  ending  December  31, 1945.  Said 
order  provided  that  it  should  be  stayed  for  a  period 
of  ten  days  from  the  date  of  service ;  that  if  no  excep¬ 
tions  were  filed  within  such  time,  the  order  would  be¬ 
come  effective;  but  that  if  exceptions  were  so  filed, 
the  order  would  be  stayed  pending  disposition  by  the 
Board  of  such  exceptions.  On  July  21,  1947,  petitioner 
duly  filed  exceptions  to  the  said  order.  Accord¬ 
ingly,  the  effectiveness  of  the  said  order  was  stayed 
until  August  26,  1947,  when  the  Board  caused  to 
be  served  its  order,  Serial  No.  E-770,  overruling  said 
exceptions  and  removing  said  stay. 

5.  The  position  taken  in  this  proceeding  by  petitioner 
was  that  for  the  seventeen  months  ending  December  31, 
1945,  the  expenses  and  the  revenues  (other  than  those  aris¬ 
ing  from  the  carriage  of  United  States  mail,  of  its  Alaska 
services  had  been  such  that  what  is  known  as  a  “need” 
rate  was  required;  that  is  to  say,  that  the  petitioner’s  said 
services  had  not  been  sufficiently  successful  from  a  finan¬ 
cial  standpoint  that  payment  for  the  transportation  of  mail 
on  a  basis  related  to  the  allocated  cost  of  performing  the 
mail  service  and  to  the  value  of  such  service  would  con¬ 
form  to  the  rate-making  standards  laid  down  in  Section 
406  of  the  Civil  Aeronautics  Act.  Petitioner’s  proof  was 
that  it  required  for  its  Alaska  services  for  this  seventeen 
month  period,  mail  pay  of  $3,477,000.  The  Board’s  de¬ 
cision,  while  sustaining  petitioner’s  contention  that  “need” 
mail  pay  wTas  required,  reduced  petitioner’s  claim  of 
$3,477,000  to  the  sum  of  $2,572,000,  which  it  found  to  be 
the  fair  and  reasonable  mail  pay  for  the  period  under  re¬ 
view. 

6.  Petitioner  believes,  as  indicated  by  its  exceptions 
filed  with  the  Board,  that  many  of  the  determinations  by 

which  the  Board  reduced  petitioner’s  claim  of 
A-18  $3,477,000  to  the  sum  of  $2,572,000  allowed  in  the 
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order  herein  under  review  were  erroneous  and  oper¬ 
ated  to  deprive  petitioner  of  sums  to  which  it  was  justly 
entitled  under  the  rate-making  standards  of  Section  406  of 
the  the  Civil  Aeronautics  Act.  However,  petitioner  limits 
the  assignments  of  error  in  this  petition  to  two  rulings  em¬ 
bodied  in  the  said  order  as  to  which  the  Board  is  believed 
to  have  committed  manifest  errors  of  law. 

7.  The  two  rulings  as  to  which  error  is  assigned  are  (a) 
a  reduction  in  petitioner’s  allowed  system  expense  ^n  the 
amount  of  $121,929  (of  which  approximately  $9,(|)00  is 
chargeable  to  the  operations  here  in  question)  because  of  a 
service  fee  directed  by  the  Board  to  be  charged  tcj>  Pan 
American  Airways  Corporation;  and  (b)  a  ruling  reducing 
the  allowed  rate  of  return  from  10%  to  7%  per  ahnum. 
Error  is  assigned  with  respect  to  these  rulings  as  follows : 

(a)  As  to  the  ruling  reducing  petitioner’ s  allowed  sys¬ 
tem  expense  in  the  amount  of  $ 151,929  because  of  a  service 
fee  directed  by  the  Board  to  be  charged  to  Pan  American 
Airways  Corporation: 

The  nature  of  this  item  is  as  follows:  All  of  petitioner’s 
capital  stock  is  owned  by  Pan  American  Airways  Corpora¬ 
tion,  the  stock  of  which  is  publicly  held  and  the  principal 
investment  of  which  is  in  the  petitioner.  Many  of  petition¬ 
er’s  officers  are  also  officers  of  Pan  American  Airways  Cor¬ 
poration  and  certain  of  them  devote  a  relatively  small 
amount  of  time  to  the  affairs  of  the  parent  company.  Pan 
American  Airways  Corporation  renders  many  important 
services  to  the  petitioner,  including  notably  the  procuring 
of  all  of  the  funds  required  for  petitioner’s  operations. 
This  relationship  has  existed  in  substantially  the  same 
form  ever  since  enactment  of  the  Civil  Aeronautics  Act  of 
1938.  Petitioner  has  never  made  any  charge  to  Pan  Amer¬ 
ican  Airways  Corporation,  nor  has  Pan  American  Airways 
Corporation  ever  made  any  charge  to  petitioner  foi  the 
various  expenses  incurred  by  it  which  are  beneficial  to 
the  petitioner.  In  all  of  the  many  rate  cases  which  peti- 
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tioner  has  had  before  the  Board,  not  until  the  hearing  of 
this  case  in  the  fall  of  1946  was  any  suggestion  ad- 
A-19  vanced  that  a  charge  should  be  made  by  petitioner 
for  the  services  rendered  by  it  to  Pan  American 
Airways  Corporation, —  and  then  for  a  period  already  past. 

The  Board’s  ruling  on  this  subject  is  in  error  for  the  fol¬ 
lowing  reasons: 

(1)  There  was  no  evidence  whatever  in  the  record 
to  support  the  amount  of  the  charge  directed  by  the 
Board,  and  the  Board’s  action  in  determining  a 
charge  in  said  amount  was  in  violation  of  the  Civil 
Aeronautics  Act  and  particularly  of  Section  1005 
thereof,  w~as  arbitrary  and  capricious,  and  was  wholly 
without  support  in  the  evidence. 

(2)  In  fixing  the  charge  to  be  made  for  services  ren¬ 
dered  by  petitioner  to  Pan  American  Airways  Corpo¬ 
ration  the  Board  failed  to  deal  in  any  fair  manner 
with  the  services  rendered  by  Pan  American  Airways 
Corporation  to  petitioner,  and  the  Board’s  disposition 
of  this  matter  was  arbitrary  and  capricious  and  with¬ 
out  support  in  the  evidence. 

(3)  The  Board’s  determination  is  not  supported  by 
adequate  findings;  the  Board  failed  to  state  and  dis¬ 
close  in  its  opinion  and  order  any  facts  and  circum¬ 
stances  adequate  to  support  its  determination. 

(4)  It  w^as  beyond  the  power  of  the  Board,  arbitrary 
and  unreasonable  for  the  Board  to  direct  the  making 
of  such  a  charge  on  a  retroactive  basis,  when  through¬ 
out  the  many  years  in  which  the  affairs  of  the  peti¬ 
tioner  and  Pan  American  Airways  Corporation  had 
been  before  the  Board  no  suggestion  had  ever  been 
made  prior  to  the  hearings  in  this  case  that  such  a 
charge  should  be  made. 

(b)  As  to  the  ruling  reducing  the  allowed  rate  of  return 
on  investment  from  10%  to  7%  per  annum. 

The  nature  of  this  item  is  as  follows :  In  a  line  of  cases 
commencing  with  Pan  American-Grace  Airways,  Inc.  Mail 
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Rates ,  3  C.  A.  B.  550  (1942),  the  Board  had  cqnsist- 
A-20  ently  recognized  that  where  a  “need77  rate  wjas  re¬ 
quired,  such  rate  should  be  fixed  so  as  to  provide, 
over  and  above  any  amounts  required  to  enable  the  car¬ 
rier  to  break  even  under  honest,  economic  and  efficient 
management,  a  return  on  investment  at  the  rate  of  10% 
per  annum  after  taxes.  The  statement  of  issues  circulated 
by  the  Board’s  counsel  at  the  prehearing  conference  i^i  this 
proceeding  made  no  reference  to  there  being  any  issue  as  to 
the  rate  of  return.  No  evidence  on  this  sub  jet  was  prof¬ 
fered  or  received  at  the  hearing.  However,  the  Board’s 
decision  reduced  the  allowed  rate  of  return  from  10%  to 
7%  per  annum,  on  the  ground  that  here  a  past  period  is 
involved. 

Error  is  assigned  to  this  ruling  on  the  ground  th^,t  the 
course  followed  by  the  Board  deprived  the  petitioner  of  its 
right  to  notice  and  hearing  on  this  vitally  important  issue 
in  violation  of  the  Civil  Aeronautics  Act,  the  Administra¬ 
tive  Procedure  Act  and  the  due  process  clause  of  the 
Fifth  Amendment  to  the  Constitution  of  the 'United  Spates. 

Wherefore,  petitioner  prays  that  this  Court  reverse  the 
Board’s  determinations  with  respect  to  a  service  fee  to  be 
charged  by  petitioner  to  Pan  American  Airways  Corpora¬ 
tion  and  the  rate  of  return,  and  grant  to  petitioner  such 
other,  further  and  different  relief  as  to  the  Court  may  seem 
just  and  proper. 

Dated  October  21, 1947 

Pan  American  Airways,  Inc. 

By  (signed)  Howard  B.  Dean 
Howard  B.  Dean 

Hugh  B.  Cox  Vice  President 

Southern  Building 
Washington,  D.  C. 

Henry  J.  Friendly  /s/  Henry  J.  Friendly 
135  East  42nd  Street 
New  York,  N.  Y. 

Attorneys  for  Petitioner 


21  (County  Cleric’s  Certificate  attached) 

State  of  New  York, 

County  of  New  York ,  ss: 

Howard  B.  Dean,  being  duly  sworn,  deposes  and  says 
that  he  is  a  Vice  President  of  Pan  American,  Airways,  Inc., 
the  petitioner  herein ;  that  he  has  read  the  f oregoing  peti¬ 
tion  and  knows  the  contents  thereof  to  be  true;  that  the 
same  is  true  to  his  knowledge  except  as  to  matters  therein 
stated  to  be  alleged  on  information  and  belief  and  as  to 
those  matters  he  believes  it  to  be  true ;  that  the  reason  why 
this  verification  is  made  by  deponent  and  not  by  the  peti¬ 
tioner  is  that  the  petitioner  is  a  corporation  and  deponent 
is  an  officer  thereof,  to  wit,  a  Vice  president. 

/s/  Howard  B.  Dean 
Howard  B.  Dean 


S'worn  to  and  Subscribed  before  me 
this  21st  day  of  October,  1947. 

/s/  Emma  F.  Rahn  (Notarial  Seal) 

Emma  F.  Rahn 

Notary  Public,  State  of  New  York 
Residing  in  Queens  Co.  No.  4197,  Reg.  No.  347-R-8 
Cert,  filed  in  N.  Y.  Co.  No.  1088,  Reg.  No.  852-R-8 
Commission  expires  March  30, 1948 
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1  Received  July  19,  1944 

I 

BEFORE  THE 

Civil  Aeronautics  Board 

Petition  for  the  Determination  of  a  Rate  of  Mail 
Compensation  for  Services  to  and  Within  Alaska. 

•  *#•«•«##  I  • 

2  To  the  Civil  Aeronautics  Board 

Washington,  D.  C. 

Now  Comes  Pan  American  Airways,  Inc.,  and  f<j>r  its 
petition  respectfully  shows  as  follows  : 

1.  The  full  name  and  address  of  petitioner  is  Pan  Aineri- 
can  Airways,  Inc.,  135  East  42  Street,  New  York,  New 
York.  Petitioner  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York. 

2.  Petitioner  is  the  holder  of  five  certificates  of  public 
convenience  and  necessity  authorizing  air  transportation 
between  the  United  States  and  Alaska  and  within  Alaska, 
as  follows: 

(1)  a  certificate  authorizing  air  transportation,  in¬ 
cluding  the  transportation  of  mail,  between  Seattle, 
Washington,  and  Juneau,  Alaska; 

(2)  a  certificate  authorizing  air  transportation,  in¬ 
cluding  the  transportation  of  mail,  between  Jupeau 
and  Whitehorse,  Yukon  Territory,  Canada; 

(3)  a  certificate  authorizing  air  transportation!,  in¬ 
cluding  the  transportation  of  mail,  between  Whitehorse 
and  Fairbanks,  Alaska; 

(4)  a  certificate  authorizing  air  transportation^  in¬ 
cluding  the  transportation  of  mail,  between  Fairbanks 
and  Nome,  Alaska;  and 

(5)  a 'certificate  authorizing  air  transportation^  ex¬ 
cept  the  transportation  of  mail,  between  Fairbanks  and 
Bethel,  Alaska 

7  i 
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all  by  way  of  such  intermediate  points  and  under  such 
terms  and  conditions  as  are  more  fully  set  forth  in  said 
certificates. 

3.  A  proceeding  (known  as  Docket  No.  458)  for  the  de¬ 
termination  of  fair  and  reasonable  rates  of  mail  compensa¬ 
tion  for  services  under  the  above  certificates  has  been 
pending  since  August,  1940.  The  rates  to  be  determined 
in  said  proceeding  are  rates  to  be  effective  during  the  pe¬ 
riod  prior  to  September  1, 1942. 

3  4.  Since  September  1,  1942  petitioner  has  been 

conducting  services  under  the  above  certificates  (as 
well  as  other  services)  for  the  account  of  the  Government 
pursuant  to  a  restricted  contract  (NO(a)s  1386)  with  the 
Government.  No  mail  compensation  has  been  or  will  be 
paid  to  petitioner  with  respect  to  services  conducted  under 
the  above  certificates  during  the  term  of  said  contract.  It 
is  expected  that  said  contract  will  terminate,  so  far  as  con¬ 
cerns  the  services  under  the  above  certificates,  on  July  31, 
1944,  and  thereafter  the  conduct  of  such  services  will  be 
resumed  for  the  account  of  the  petitioner. 

5.  It  is  therefore  necessary  that  the  Board  fix  and  de¬ 
termine  a  fair  and  reasonable  rate  or  rates  of  compensation 
for  the  transportation  by  petitioner  of  mail  by  aircraft 
between  the  United  States  and  Alaska  and  within  Alaska, 
the  facilities  used  and  useful  therefore,  and  the  services 
connected  therewith,  such  rate  or  rates  to  be  effective  com¬ 
mencing  August  1,  1944.  Since  petitioner  anticipates  that 
the  revenues  from  the  transportation  of  passengers  and 
property  on  the  services  referred  to  above  will  not  equal 
the  expenses  of  conducting  the  said  services,  it  is  respect¬ 
fully  requested  that  the  Board  proceed  to  fix  and  determine 
a  rate  or  rates  of  mail  compensation  covering  such  services 
at  the  earliest  possible  time. 

6.  Petitioner  hereby  certifies  that  a  copy  of  this  petition 
has  today  been  served  upon  the  Postmaster  General  of  the 
United  States  by  sending  it  to  him  by  registered  mail  pre¬ 
paid  prior  to  filing  this  petition  with  the  Board. 


23 


Wherefore,  petitioner  respectfully  prays  that  the  Civil 
Aeronautics  Board  fix  and  determine  a  fair  and  reasonable 
rate  or  rates  of  compensation  for  the  transportatipn  by 
petitioner  of  mail  by  aircraft  between  the  United  States 
and  within  Alaska,  the  facilities  used  and  useful 
4  therefor,  and  the  services  connected  therewith,  to  be 
made  effective  commencing  August  1,  1944. 

Dated  this  18th  day  of  July,  1944. 

Pax  American  Airways,  Inc. 

By  /s/  J.  T.  Trippe 
J.  T.  Trippe,  President 
By  /s/  H.  M.  Bixby 

J.  C.  Roop,  Vice  President  and  Treasurer. 

•  •  *  •  #  *  *  •  •  |  • 

6  Amendment  No.  1 

to 

The  Application  of  Pan  American  Airways,  Inc.  foj*  the 
Fixing  of  a  Fair  and  Reasonable  Rate  of  Compensa¬ 
tion  for  the  Transportation  of  Mail  by  Aircraft  Be¬ 
tween  the  United  States  and  Alaska  and  Within 
Alaska. 

Docket  No.  1499 

•  #  •  *  •  •  *  *  *  • 

7  To  the  Civil  Aeronautics  Board, 

Washington,  D.  C. 

Now  Comes  Pan  American  Airways,  Inc.,  and  for  this, 
its  Amendment  No.  One  to  its  petition  dated  July  18,  1944, 
respectfully  praying  that  the  Civil  Aeronautics  Board  fix 
a  fair  and  reasonable  rate  or  rates  of  compensation  fof-  the 
transportation  by  petitioner  of  mail  by  aircraft  between 
the  United  States  and  Alaska  and  within  Alaska,  an<i  the 
facilities  used  and  useful  therefor  and  the  services  con¬ 
nected  requests  that  the  aforesaid  petition  be  amended 
by  the  insertion  of  a  new  paragraph  5A  reading  as  follows : 

“5A — Operations  by  the  petitioner  in  and  to  Alaska 
have  recently  been  conducted  under  contract  with  the 
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United  States  Navy  Department  which  was  cancelled 
effective  July  31,  1944.  The  only  equipment  made 
available  to  petitioner  for  resumption  of  commercial 
operations  commencing  August  1,  1944,  consist  of 
three  Lodestars .  and  two  Electra  aircraft  which  are 
inadequate  in  number  and  capacity,  particularly  in 
view  of  present  heavy  mail  loads,  to  provide  adequate 
service  for  efficient  and  economical  operation  of  the 
commercial  services  required  on  petitioner’s  route. 

It  is  anticipated  that  larger  equipment  will  be  made 
available  for  these  operations  and  that  more  efficient  I 
operations  can  then  be  established.  On  the  basis  of 
past  experience  and  of  the  presently  available  equip¬ 
ment,  which  must  be  used  during  the  intervening 
period,  petitioner’s  best  estimate  of  a  rate  believed 
to  be  fair  and  reasonable  for  the  transportation  of 
mail  by  aircraft  between  the  United  States  and  Alaska 
and  within  Alaska,  the  facilities  used  and  useful  there¬ 
for  and  the  services  connected  therewith,  is  $1.40  per 
airplane  mile.  When  larger  equipment  is  available  a 
further  amendment  to  this  petition  will  be  tiled  stating 
an  amended  rate  which  the  petitioner  believes  will  be 
fair  and  reasonable  when  operations  are  conducted 
with  larger  equipment.” 

A  copy  of  this  amendment  has  been  served  upon  the 
Postmaster  General  by  sending  the  same  to  him  by  regis¬ 
tered  mail,  postpaid,  prior  to  the  filing  of  this  amendment 
with  the  Board. 

Dated  this  16th  day  of  August,  1944. 

Pax  American  Airways,  Inc.  i 

By  J.  T.  Trippe 

J.  T.  Trippe,  President 
By  H.  M.  Bixby 

H.  M.  Bixby,  Vice  President 
By  J.  C.  Boop 

J.  C.  Boop,  Vice  President  &  Treasurer 

•  ***•••••* 
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12A  UNITED  STATES  OF  AMERICA 

CIVIL  AERONATICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1499 
Pan  American  Airways,  Inc. 

Mail  Rates  for  Alaska  Sector  of 
Pacific- Alaska  Division 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  therewith  of  Pan  American  Airways,  Ipc., 
in  its  operations  between  the  United  States  and  Alaska  and 
within  Alaska. 

Report  of  Prehearing  Conference  Held  November  19,  1946 

Pursuant  to  notice,  a  prehearing  conference  in  the  abbve- 
styled  proceeding  was  held  on  November  19,  1946,  at  2 :00 
p.m.,  in  the  Foyer  of  the  Commerce  Building,  Washing¬ 
ton,  D.  C.  The  following  persons  were  present: 

Edward  T.  Stodola,  Examiner  of  the  Board,  (pre¬ 
siding; 

John  H.  Slate ,  J.  C.  Roop,  and  Roland  P.  Monson 
for  Pan  American  Airways,  Inc. ; 

William  C.  Burt  and  G.  Robert  Henry ,  Public 
Counsel; 

Warner  H.  Hord,  Allan  Craig,  and  Irving  I^oth 
of  the  Accounting  and  Rates  Division,  Civil  Aerohau-  • 
tics  Board. 

This  proceeding  was  instituted  by  petition1  filed  on 
July  19,  1944,  by  Pan  American  Airways,  Inc.,  for  an  oij-der 
fixing  a  fair  and  reasonable  rate  of  compensation  for  the 
transportation  of  mail  by  aircraft  between  the  United 
States  and  Alaska  and  between  points  in  Alaska.  No 
Board  order  setting  a  tentative  rate  pursuant  to  Section 


1  As  amended  by  amendment  filed  August  17,  1944. 
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285.13  of  the  Rules  of  Practice  has  been  issued  in  this 
proceeding. 

13  Petitioner  is  a  wholly-owned  subsidiary  of  Pan 
American  Airways  Corporation,  a  non-operating 
company,  hereinafter  referred  to  as  the  Holding  Company. 
Petitioner  holds  permanent  certificates  of  public  conveni¬ 
ence  and  necessity  authorizing  air  transportation  between 
Seattle  and  Fairbanks,  Fairbanks  and  Nome,  and  Fair¬ 
banks  and  Bethel.  The  certificate  covering  the  Fairbanks- 
Bethel  route  authorizes  the  transportation  of  persons  and 
property,  except  mail.  The  remaining  certificates  authorize 
the  transportation  of  persons,  propel  ty  and  mail  except 
that  Burwash  Landing,  Canada,  and  Tanacross,  Alaska, 
both  intermediate  points  on  the  Seattle-Fairbanks  route, 
are  served  on  a  flag-stop  basis  with  respect  to  passengers 
and  property,  except  mail. 

The  scope  of  the  present  proceeding  is  limited  to  the 
finding  of  a  final  rate  of  compensation  for  the  transporta¬ 
tion  of  mail  for  the  period  from  August  1,  1944,  to  Decem¬ 
ber  31,  1945. 

Attached  hereto  as  Appendix  A  is  a  statement  of  issues, 
notice  of  evidence,  and  requests  for  information  circu¬ 
lated  at  the  Conference  by  Public  Counsel.  Counsel  for 
petitioner  and  Public  Counsel  agreed  to  proceed  to  formu¬ 
late  the  issues  and  to  discuss  the  matter  of  proof  on  the 
basis  of  the  proposals  of  said  statement. 

Statement  of  Issues. — Except  for  the  issue  designated 
‘‘Issue  4”  and  the  last  three  of  the  four  sub-issues  there¬ 
under,  as  shown  on  pages  5  and  6  of  Appendix  A,  Counsel 
for  petitioner  agreed  to  the  statement  of  issues  as  formu¬ 
lated  by  Public  Counsel.  Counsel  for  petitioner  had  par¬ 
ticular  objection  to  the  sub-issues  designated  4b  through 
4b2  on  the  ground  that,  as  stated,  said  sub-issues  involved 
a  possible  retrial  of  the  Latin  American  Division  mail  rate 
proceeding2,  an  examination  of  all  of  petitioner’s  war 

1  Dockets  Nos.  1593  and  1909,  hearing  in  which  was  concluded  on  March  8, 
1946. 
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contract  operations,  and  the  likelihood  of  a  record  radically 
broader  than  one  necessary  for  the  determination  of  the 
fair  and  reasonable  mail  rate  for  the  Alaska  Sector,  public 
Counsel  took  the  position  that  Issue  4  should  be  defined  in 
such  way  as  to  provide  a  record  supporting  the  broadest 
possible  revenue  offset  against  the  “need”  of  petitioner’s 
operations .  in  order  that  the  Board  will  have  full  Oppor¬ 
tunity  to  pass  upon  all  questions  involving  revenues  prop¬ 
erly  available  for  offset  in  determining  “need.”  In  was 
Public  Counsel’s  further  position  that,  in  the  determination 
of  this  “need,”  consideration  should  be  given  to  revenues 
from  activities  of  petitioner  other  than  its  certificated  air 
transport  operations  and  that  an  examination  should  be 
made  of  the  relation  of  the  Holding  Company  to  petitioner 
with  respect  to  petitioner’s  costs  properly  allocable  to  the 
Holding  Company  and  with  respect  to  revenues  that,  may 
have  been  realized  by  either  during  the  period  finder 
review.  The  Examiner  took  the  position  that  the  statement 
of  the  general  issue  of  determining  “need”  in  instant 
proceeding  should  be  at  least  as  broad  as  that  accepted  by 
petitioner  in  the  Atlantic  case3.  After  extended  discussion 
it  was  agreed  that  Issue  4  and  sub-issue  4a  would  Stand 
as  stated  by  Public  Counsel,  that  issue  4bl  would  be 
stricken  as  an  issue  in  this  case,  and  that  issues  4t|  and 
4b2  (the  latter  now  redesignated  4c)  would  be  amended 
to  read  as  follows: 


“4b — What  effect,  if  any,  upon  the  mail  pay  re¬ 
quirements  of  the  Alaska  Sector  for  the  period  August 
1,  1944,  through  December  1,  1945,  should  be  given  to 
earnings  during  this  period  of  the  Atlanta  Division, 
the  Latin  American  Division,  the  Pacific  Sector  (from 
November  16,  1945,  to  December  31,  1945)  and  non- 
divisional  items  of  Pan  American  Airways,  Inc.t 

4c — In  determining  the  need  of  the  Alaska  Sectbr  of 

Pan  American  Airways,  Inc.,  to  what  extent,  if  any, 
■  — 

‘Report  of  Prehearing  Conference  Served  Nov.  14,  1946,  Mail  Rates  for 
Atlantic  Division  for  1945,  Pan  American  Airways,  Inc.,  Docket  No.  1706. 
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should  consideration  be  given  to  the  revenues,  ex¬ 
penses,  and  investments  of  Pan  American  Airways, 
Corporation  ?” 

14  Counsel  for  the  petitioner  was  not  prepared  to  take 
a  position  on  the  general  question  of  a  system  rate 
vs.  divisional  rates.  He  stated  petitioner  would  like  to  re¬ 
serve  the  right  to  urge  its  position  on  this  issue  in  the 
Latin  American  mail  rate  proceeding. 

Notice  of  Evidence — No  objection  was  taken  by  peti¬ 
tioner  to  exhibits  proposed  for  submission  by  Public 
Counsel.  Petitioner,  of  course,  retains  the  right  to  object 
at  the  hearing  to  the  admissability  of  any  evidence  sub¬ 
mitted  by  Public  Counsel.  Since  the  mail  rate  procedure 
set  out  in  Section  285.13  of  the  Board’s  Rules  of  Practice 
was  not  followed  in  this  case,  no  written  notice  of  evidence 
to  be  introduced  vras  required  of  petitioner  at  the  time  of 
the  Conference. 

Information  Requested  by  Public  Counsel. — Except  for 
information  request  No.  8  as  recited  on  page  5  of  Appen¬ 
dix  A,  petitioner  agreed  to  furnish  the  various  items  of  in¬ 
formation  requested  by  Public  Counsel.  Counsel  for  peti¬ 
tioner  objected  to  furnishing  the  working  capital  exhibit 
setting  forth  in  detail  the  time  lag  on  the  Alaska  Sector 
between  income  and  expenditures  on  the  ground  that  such 
a  study  and  exhibit  would  require  an  undue  expenditure  of 
time.  Counsel  pointed  out  that  he  hoped  this  case  would 
come  to  hearing  within  a  month  and  that  the  preparation 
of  the  requested  information  on  the  lag  between  receipts 
and  disbursements  for  the  Alaska  Sector  would  require  at 
least  three  months  time.  Public  Counsel  pointed  to  the 
desirability  of  such  information  to  determine  properly  the 
allowable  amount  of  working  captial  as  an  item  of  invest¬ 
ment  and  stated  that  a  showing,  for  example,  of  the  slow 
collectibility  of  petitioner’s  receivables  would  be  in  peti¬ 
tioner’s  interest.  The  Examiner  agreed  that  information 
of  the  kind  requested  would  be  useful ;  but  in  view  of  the 
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expedition  sought  in  this  proceeding  ruled  that  the  infor¬ 
mation  asked  for  under  request  No.  8  need  not  be  furbished 
by  petitioner.  It  was  agreed  that  the  property  involved  in 
information  request  No.  9  is  limited  to  the  property  ac¬ 
quired  from  the  U.  S.  Navy  since  August  1,  1944  and  used 
prior  to  the  date  of  acquisition.4 

Matters  of  Procedure. — It  was  agreed  that  exhibits  of 
both  petitioner  and  Public  Counsel  would  be  exchanged 
on  or  before  December  9,  1946.  Public  Counsel  and  peti¬ 
tioner  joined  in  a  motion  that  this  case  and  petitioner’s 
Atlantic  mail  rate  proceeding  be  consolidated  for  th^  pur¬ 
poses  of  hearing.  December  16,  1946  had  been  previously 
fixed  as  a  tentative  date  for  the  hearing  in  the  Atlantic  case 
and  both  Counsel  for  petitioner  and  Public  Counsel  ac¬ 
cepted  that  date  as  a  tentative  date  for  hearing  in  this  pro¬ 
ceeding.  The  Examiner  will  recommend  to  the  Board  that 
the  Atlantic  and  Alaska  mail  cases  be  consolidated  int|o  one 
proceeding  for  the  purpose  of  hearing  at  a  date  fiinally  to 
be  set  by  the  Board. 

Edward  T.  Stodola 
Examiner. 

15  APPENDIX  A 

Pax  American  Airways,  Inc., 
Alaska  Sector  Mail  Rate 
Docket  No.  1499 
Rate  for  1945 

STATEMENTS  OF  ISSUES,  EXHIBITS  AND 
INFORMATION  REQUESTS 

Issue  1 :  What  schedules  are  required  in  the  interest  of  the 
postal  service,  the  commerce,  and  the  national  defense 
within  the  meaning  of  section  406? 

4  A  supplemental  request  for  information  was  submitted  by  Public  Counsel 
just  before  the  Conference  closed.  This  request  is  attached  hereto  a?  Ap¬ 
pendix  B.  It  relates  generally  to  the  amount  of  the  accrued  vacation  eipense 
paid  petitioner  by  the  Navy  and  to  petitioner's  vacation  policy.  Counsel  for 
petitioner  agreed  to  furnish  the  information  asked  for  in  the  supplemental 
request. 
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a.  Mail  schedules 

P.C.  Exhibit — Letter  from  the  Post  Office  Department 
relative  to  service  required  of  Pan  American. 

Information  Request  No.  1.  Furnish  a  statement  of 
miles  scheduled  on  flights  authorized  for  the  carriage 
of  mail  by  the  Postmaster  General,  scheduled  miles 
flown  on  such  flights,  and  extra  section  miles  flown  on 
such  flights. 

b.  Non-mail  commercial  schedules  (Fairbanks-Bethel) 

1.  Is  the  service  over  the  Fairbanks-Bethel  non-mail 
route  in  the  interests  of  either  the  commerce  or  the 
national  defense? 

Information  Request  No.  2.  Complete  operating  and 
financial  including  full  details  as  to  traffic  (including 
load),  miles  flown,  revenues,  costs,  and  investments  ap¬ 
plicable  to  this  service. 

2.  On  the  assumption  that  the  Fairbanks-Bethel  route 
is  not  required  in  the  interests  of  either  the  commerce 
or  the  national  defense,  what  investment,  revenues  and 
expenses  should  be  excluded? 

P.  C.  Exhibit.  An  exhibit  estimating  investment,  rev¬ 
enue,  and  expenses  allocable  to  the  Fairbanks-Bethel 
Route. 

c.  Charter  Flights. 

What  amount,  if  any,  of  investment,  revenues  and  ex¬ 
penses  related  to  charter  and  non  scheduled  opera¬ 
tions  should  be  excluded  for  rate  making  purposes? 

Information  Request  No.  3.  Complete  operating  and 
financial  data  including  full  details  as  to  nature  of 
charter  flights  and  non  scheduled  operations,  and  miles 
flown,  revenues,  costs  and  investment  applicable  to 
charter  and  non  scheduled  services  (including  military 
charter  services.) 
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Issue  2.  What  were  the  reasonable  revenues,  and  expenses 

for  rate  making  purposes  of  the  Alaska  sector? 

\  * 

a)  Revenues 

b)  Expenses 


1.  What  were  the  reasonable  system  expenses? 


2.  Did  commercial  expenses  include  any  costs  more 
properly  allocable  to  military  operations  ? 

Information  Request  No.  4.  Furnish  a  copy  of  jNavy 
Contract  No.  (A)(S)  1386  as  amended,  and  a  coj?y  of 
the  terms  of  final  settlement  thereof. 

Information  Request  No.  5.  Furnish  a  statemeht  of 
all  expenses  submitted  for  reimbursement  under  the 
above  contract  and  disallowed  by  the  Navy  Deipart- 
ment,  and  reported  as  costs  after  August  1,  1944  with 
a  statement  of  the  reason  for  disallowance  in  eadh  in¬ 
stance  and  its  applicability,  if  any,  to  the  commejrcial 
operations. 

16  3.  What  were  the  reasonable  indirect  mainte¬ 

nance  and  general  and  administrative  expenses? 

P.  C.  Exhibit.  An  exhibit  showing  that  the  level  of 
overhead  expenses  recorded  as  indirect  maintenance 
and  general  and  administrative  expense  and  thai  the 
relation  of  such  overhead  expense  to  other  expenses 
were  unreasonably  high  compared  to  the  experience 
of  certain  domestic  carriers. 

4.  What  is  the  reasonable  depreciation-flight  equip¬ 
ment  expense? 

P.  C.  Exhibit.  An  exhibit  introduced  by  a  statement 
of  opinion  on  depreciation  policy  and  showing  what 
depreciation  expense  would  be  based  on  estimated 
service  life  for  planes  and  engines  of  two  and  a  half 
years  beyond  December  31, 1945. 


32 


Issue  3:  What  was  the  used  and  useful  investment  of  the 
Alaska  Sector  for  rate  making  purposes? 

Subissues 

3a  What  treatment  should  be  accorded  non-current 
inventories  in  computing  used  and  useful  investment 
for  rate  making  purposes  ? 

3b  Should  allowance  be  made  in  investment  for  defi¬ 
cits  of  the  Alaska  Sector  during  the  review  period  or 
for  accrued  mail  pay  during  the  review  period,  and  if 
so,  should  it  be  in  fixed  investment  or  working  capital? 

3c  To  what  extent,  if  any,  should  equipment  purchase 
funds  be  included  in  the  rate  base  ? 

3d  Should  working  capital  in  excess  of  three  months 
operating  expenses  be  eliminated  from  investment  for 
rate  making  purposes? 

3e  WTiat  adjustments  should  be  made  in  reported  in¬ 
vestment  to  reflect  property  purchased  ‘ ‘as  of”  a  date 
prior  to  the  contract  date. 

Exhibits 

P.  C.  Exhibit.  Summary  balance  sheet  reported  by 
months  from  July  31,  1944  through  December  31, 1945. 

P.  C.  Exhibit.  Exhibit  setting  forth  average  used  and 
useful  investment  after  adjustments  for  rate  making 
purposes. 

P.  C.  Exhibit.  Exhibit  or  exhibits  supporting  the  rea¬ 
sonableness  of  three  months  operating  expenses  for 
working  capital. 

Information  Requests 

Information  Request  No.  6.  Furnish  a  breakdown,  by 
individual  taxes,  of  all  taxes  accrued  in  1945  by  Pan 
American  for  the  Alaska  Sector.  Also  furnish  a  state¬ 
ment  of  taxes  collected  by  the  Alaska  Sector  in  1945, 
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but  not  cleared  through  the  profit  and  loss  account, 
such  as  transportation  tax;  individual  income  with¬ 
holding  tax,  etc.  Indicate  the  due  dates  by  which  each 
of  the  above  taxes  was  required  to  be  paid  by  Pan 
American. 

Information  Request  No.  7.  Breakdown  of  ac- 
17  count  174,  Other  Deferred  Charges,  to  show  the 
amount  of  capitalized  operating  losses  fot  each 
monthly  balance  sheet  from  July  31, 1944  through  De¬ 
cember  31, 1945. 

Information  Request  No.  8.  Furnish  an  exhibit  set¬ 
ting  forth  in  detail  the  time  lag  on  the  Alaska  Rector 
between  the  incurring  of  expenses  and  the  actual  pay¬ 
ment  therefor  and  the  lag  between  furnishing  of|  serv¬ 
ice  and  the  actual  receipt  of  revenue  therefor. 

Information  Request  No.  9.  In  connection  with  (prop¬ 
erty  used  prior  to  date  of  purchase  settlement,  the  fol¬ 
lowing  information  is  requested : 

a)  From  what  date  did  Pan  American  have  physical 
possession  and  use  of  such  property;  and 

b)  What  depreciation  accruals  has  the  carrier  pro¬ 
vided  for  such  property ;  and 

c)  What  rentals,  if  any,  were  paid  on  such  property; 
and 

d)  On  what  date  was  the  property  first  reported  on 
the  balance  sheet? 

Issue  4:  Should  the  need  of  the  carrier  be  determined  on 
the  basis  of  the  Alaska  Sector  as  a  separate  rate  making 
utility  or  the  basis  of  the  need  of  Pan  American  Airways, 
Inc.,  as  a  whole? 

Subissues 

4a  What  was  the  need  of  the  Alaska  Sector  froni  Au¬ 
gust  1, 1944  through  December  31, 1945? 
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4b  What  was  the  need  of  Pan  American  Airways,  Inc., 
from  August  1,  1944  through  December  31,  1945. 

4blln  determining  the  need  of  Pan  American  Air¬ 
ways,  Inc.,  to  what  extent  if  any  should  consideration 
be  given  revenue  from  activities  of  Pan  American 
Airways,  Inc.,  other  than  the  operations  certificated. 

4b2  In  determining  the  need  of  Pan  American  Air¬ 
ways,  Inc.,  to  what  extent  if  any  should  consideration 
be  given  to  the  revenues,  expenses,  and  investment  of 
Pan  American  Airways  Corp.? 

Exhibits 

P.  C.  Exhibit  showing  the  operating  loss  before  mail 
pay  of  the  Alaska  Sector  for  the  period  August  1, 1944 
through  December  31,  1945  plus  a  statement  of  non¬ 
operating  items  reported  by  the  Alaska  Sector. 

P.  C.  Exhibit  showing  the  operating  loss  before  mail 
pay  of  Pan  American  Airways,  Inc.  for  the  period  Au¬ 
gust  1,  1944  through  December  31,  1945  together  with 
a  statement  of  non-operating  items  reported  by  Pan 
American  Airways,  Inc. 

P.  C.  Exhibit.  Summary  balance  sheet  of  Pan  Amer¬ 
ican  Airways,  Inc.,  by  months  for  the  period  August 
1, 1944  through  December  31, 1945. 

P.  C.  Exhibit.  Average  used  and  useful  investment  of 
Pan  American  Airways,  Inc.  in  operations  certificated 
by  the  Board  for  the  period  August  31,  1944  through 
December  31,  1945. 

18  5.  General  Issues 

General  Exhibits 

P.  C.  Exhibit  Traffic  and  Statistics  as  reported  for  the 
five  months  ended  December  31,  1944;  the  twelve 
months  ended  December  31,  1945;  and  the  seventeen 
months  ended  December  31,  1945. 
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P.  C.  Exhibit  Operating  Results  for  the  five  months 
ended  December  31,  1944;  the  twelve  months  ended 
December  31,  1945;  and  the  seventeen  months  efided 
December  31,  1945. 

General  Information  Requests 

Information  Request  No.  10.  Are  seperate  books  of 
Account  maintained  for  the  revenues,  expenses,  and 
balance  sheet  items  of  the  Alaska  Sector  of  the  Pacific 
Alaska  Division.  In  the  event  separate  books  are  not 
maintained  present  a  statement  setting  forth  how  Rec¬ 
ords  are  kept  and  manner  of  assignment  to  Alajska 
Sector.  If  separate  books  are  kept  furnish  a  statement 
of  manner  of  pro-rating  of  common  items  to  the  Aldska 
Sector. 

The  above  statement  of  issues  and  evidence  should  not 
be  construed  as  relieving  Pan  American,  as  petitioner^  of 
its  burden  of  proof  and  its  obligation  to  present  complete 
data  in  support  of  a  specific  rate  which  Pan  American  be¬ 
lieves  to  be  fair  and  reasonable. 

The  requests  for  information  and  the  notice  of  evidence 
that  Public  Counsel  intends  to  introduce  are  as  complete 
as  possible  at  this  stage  of  the  proceeding.  Further  investi¬ 
gation  may  reveal  the  need  for  additional  information  or 
additional  evidence.  Public  Counsel,  reserves  the  right  to 
request  such  additional  information  as  may  be  necessary 
and  to  introduce  at  the  formal  hearing  such  further  Evi¬ 
dence  as  may  be  pertinent  to  issues. 
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19  APPENDIX  B 

Pan  American  Airways,  Inc., 
Alaska  Sector  Mail  Rate 
Docket  No.  1499 
Rate  for  1945 

SUPPLEMENTAL  REQUEST  FOR  INFORMATION 

The  1945  Federal  income  tax  return  of  Pan  American 
Airways,  Inc.,  includes  under  Incidental  Income  the 
amount  of  $520,000  designated  as  “Payment  from  Navy 
re  vacation  expenses  accrued  under  terms  of  Navy  con¬ 
tracts/  ’  The  following  questions  are  submitted  with  re¬ 
spect  to  this  item : 

1.  What  is  the  amount  of  accrued  vacation  expense  re¬ 
imbursed  by  the  Navy,  applicable  to  each  operating  divi¬ 
sion 

2.  What  is  Pan  American’s  vacation  policy? 

3.  How  was  the  item  of  $520,000  treated  on  the  Form 
2380  reports  to  the  Board? 

4.  Has  any  similar  arrangement  been  made  with  the 
Army  with  respect  to  accrued  vacations? 

5.  If  no  such  arrangement  has  been  consummated  with 
the  Army,  is  any  such  arrangement  contemplated  pursuant 
to  the  terms  of  any  Army  contract? 


20  Received  December  3,  1946 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Docket  No.  1499 

In  the  Matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.  in  its  Alaskan  operations  in  1945. 
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Exception  of  Pnblic  Counsel  to  Report  of 
Prehearing  Conference. 

Public  Counsel  respectfully  take  exception  to  the  ruling 
of  the  Examiner  in  the  Prehearing  Conference  Report 
served  November  26,  1946,  that  Pan  American  will  nbt  be 
required  to  furnish  information  as  to  the  time  lag  between 
income  and  expenditure.  It  is  respectfully  submitted  that 
working  capital  can  best  be  measured  by  determining  the 
carrier’s  actual  need  for  cash  funds  to  pay  for  expanses 
incurred  in  advance  of  receipts  of  revenue  and  to  provide 
for  minimum  bank  balances.  In  ascertaining  the  carrier’s 
need  for  cash  funds  it  is  necessary  to  determine  the  lag 
between  the  incurring  of  expenses  and  the  actual  paytnent 
therefor  and  the  lag  between  the  furnishing  of  service  and 
the  actual  receipt  of  revenue  therefor.  It  is  sub- 

21  mitted  that  such  a  study  could  be  completed  in  a 
reasonable  time  based  upon  selected  representative 

major  items.  The  ruling  of  the  Examiner  barring  Public 
Counsel  from  a  complete  investigation  of  this  time  lag  un¬ 
duly  limits  the  Board  in  measuring  the  working  capital 
requirement  of  Pan  American. 

Respectfully  submitted, 

William  C.  Burt 
Public  Counsel 

G.  Robert  Henry 
Public  Counsel 

22  BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Docket  No.  1499 

In  the  Matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.  in  its  Alaskan  operations  in  1944  and  1945. 
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Exceptions  of  Pan  American  Airways,  Inc.,  to 
Report  of  Prehearing  Conference. 

Now  comes  Pan  American  Airways,  Inc.  and  takes  ex¬ 
ception  to  the  report  of  the  prehearing  conference  held 
November  19,  1946  in  the  above  proceeding  (hereinafter 
referred  to  as  the  “Report”)  to  the  extent  and  in  the 
manner  hereinafter  set  forth: 

1.  It  is  respectfully  suggested  that  amended  issue  4(b) 
appearing  at  the  bottom  of  page  3  of  the  Report  should  be 
further  amended  to  read  as  follows: 

“4(b)  — what  effect,  if  any,  upon  the  mail  pay  re¬ 
quirements  of  the  Alaska  Sector  for  the  period  August 
1,  1944  through  December  31,  1945,  should  be  given  to 
the  earnings  during  this  period  of  the  Latin  American 
Division,  the  earnings  during  1945  of  the  Atlantic 
Division,  the  earnings  of  the  Pacific  Sector  from  No¬ 
vember  16,  1945  to  December  31,  1945,  and  non-divi- 
sional  items  of  Pan  American  Airways,  Inc.?” 

It  is  respectfully  submitted  that  so  far  as  concerns  the 
earnings  of  the  Atlantic  Division,  the  language  of  issue 
4(b)  appearing  at  the  bottom  of  page  3  of  the  Report  does 
not  correctly  reflect  the  substance  of  the  understanding 
reached  at  the  conference.  Thus,  the  language  appearing 
in  the  Report  would  include  the  Atlantic  Division 
23  from,  August  1,  1944  to  December  31,  1944,  during 
which  period  the  Atlantic  Division  was  exclusively 
operated  under  military  contract.  As  indicated  by  the 
references  to  the  Pacific  Sector,  the  actual  intention  was 
to  exclude  from  the  formulation  of  this  issue,  earnings 
from  operations  exclusively  conducted  under  military  con¬ 
tract. 

2.  Exception  is  taken  to  the  references  on  page  3  of  the 
Report  to  revised  issue  4(c)  on  the  ground  of  the  failure 
of  the  Report  to  reflect  the  carrier’s  position  that  the 
revenues,  expenses  and  investments  of  Pan  American  Air¬ 
ways  Corporation,  and  the  proceeds  from  the  sale  of  the 
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stock  of  China  National  Aviation  Corporation  (to  which 
reference  was  made  at  the  conference),  are  not  in  issue  in 
this  proceeding. 

3.  Exception  is  taken  to  the  second  sentence  of  tie  first 
paragraph  on  page  4  of  the  Report  on  the  grounjd  that 
counsel  for  petitioner  did  not  state  that  the  quest  on  re¬ 
ferred  to  is  in  issue  either  in  the  instant  proceeding  or  in 
the  Latin  American  proceeding.  Counsel’s  statement  on 
this  subject  was  generally  to  the  effect  that  the  views  ex¬ 
pressed  in  the  discussions  at  the  conference  relating  to 
issue  4  in  this  proceeding  (and  its  subissues)  were  without 
prejudice  to  any  position  that  petitioner  might  be  advised 
to  take  with  respect  to  the  question  referred  to,  in  this 
or  any  other  proceeding. 

Respectfully  submitted, 

John  H.  Slate 

Attorney  for  Pan  American  Airways,  Inc. 
Dated  November  30,  1946 

Rulings  of  Examiner  on  Exceptions. 

24  December  6, 1946 

John  H.  Slate,  Attorney, 

Pan  American  Airways,  Inc., 

135  East  Second  Street, 

New  York  17,  New  York. 

William  C.  Burt,  Public  Counsel, 

Civil  Aeronautics  Board, 

Washington  25,  D.  C. 

Gentlemen : 

Re :  Exceptions  to  Prehearing  Conference  Report 
Alaska  Mail  Rate  Case 
Pan  American  Airways,  Inc., 

Docket  No.  1499 

Receipt  is  acknowledged  of  the  exceptions  filed  b^  Pan 
American  Airways,  Inc.,  and  by  Public  Counsel  to  the  pre- 
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hearing  conference  report  in  the  above-styled  proceeding. 

With  respect  to  the  exception  taken  by  Counsel  for  Pan 
American  to  the  statement  of  the  amended  issne  4b  ap¬ 
pearing  at  Page  3  of  the  Report,  said  statement  of  issue 
4b  therein  set  out,  although  apparently  through  oversight 
thus  accepted  by  both  parties  at  the  Conference,  does  not 
correctly  reflect  the  understanding  of  the  parties  relative 
to  the  earnings  of  the  Atlantic  Division.  As  suggested  by 
Counsel  for  Pan  American,  issue  4b  should  be  further 
amended  to  read  a^  follows : 

“4b — What  effect,  if  any,  upon  the  mail  pay  require¬ 
ments  of  the  Alaska  Sector  for  the  period  August  1, 
1944  through  December  31,  1945,  should  be  given  to 
the  earnings  during  this  period  of  the  Latin  American 
Division,  the  earnings  during  1945  of  the  Atlantic 
Division,  the  earnings  of  the  Pacific  Sector  from  No¬ 
vember  16,  1945  to  December  31,  1945,  and  non-di- 
visional  items  of  Pan  American  Airways,  Inc.?” 

25  With  respect  to  the  exception  of  Counsel  for  Pan 
American  to  the  examiner’s  statement  of  revised 
issue  4c,  it  is  true  that  it  was  Pan  American’s  position  dur¬ 
ing  part  of  the  discussion  at  the  Conference  that  the  rev¬ 
enues,  expenses  and  investments  of  Pan  American  Air¬ 
ways  Corporation,  and  the  proceeds  from  the  sales  of  the 
stock  of  China  National  Aviation  Corporation  were  not  in 
issue  in  this  proceeding.  Nevertheless,  Counsel  eventually 
agreed  to  accept  the  revised  issue  4c  as  stated  on  Page  3 
of  the  Report.  Issue  4c  then  stands  as  an  issue  in  this 
case  as  stated  on  Page  3  of  the  Report. 

With  respect  to  the  exception  of  Counsel  for  Pan  Ameri¬ 
can  to  the  examiner’s  reference  to  its  position  on  the  gen¬ 
eral  question  of  a  system  rate  vs.  divisional  rates,  Counsel 
did  state  at  the  Conference,  though  perhaps  through  inad¬ 
vertence,  that  he  would  like  to  reserve  the  right  to  urge 
Pan  American’s  position  on  this  issue  in  the  Latin  Ameri¬ 
can  Mail  Rate  Proceeding.  However,  the  examiner  will 


accept  Counsel's  statement  that  the  views  he  expressed  in 
the  discussion  at  the  Conference  relative  to  issue  4  and  its 
subissues  were  without  prejudice  to  any  position  that  ]Pan 
American  might  be  advised  to  take  with  respect  to  the 
general  issue  of  a  system  rate  vs.  divisional  rates  in  this 
or  any  other  proceeding. 

The  one  exception  filed  by  Public  Counsel  protests  a 
ruling  of  the  examiner  relative  to  information  request  No. 
8  as  listed  on  Page  5  of  Appendix  A  to  the  Report.  It  cfoes 
not  appear  from  the  statement  of  the  exception  that  any 
change  should  be  made  in  this  ruling  for  the  purpose  of  this 
proceeding. 

Very  truly  yours, 

Edward  T.  Stodola, 

ETS  :igw  Examiner, 

CC:  Mr.  Brown  B-100 
Dockets  B-110 
Central  Files  B-24 


26  Orders — Serial  Number  3377 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


At  a  session  of  the  Civil  Aeronautics  Board  held  at  is  office 
in  the  City  of  Washington,  D.  C.,  on  the  30th  day  of 
December,  1944. 

In  the  matter  of  the  compensation  of  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefpr, 
and  the  services  connected  therewith,  of 

Pan  Am:erican  Airways,  Inc.,  Docket  No.  1706. 
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Order  Instituting  Proceeding  for  Fixing  and  Determining 
Fair  and  Reasonable  Rates  of  Compensation  for  the 
Transportation  of  Mail  by  Aircraft. 

It  appearing  to  the  Board  that  Pan  American  Airways, 
Inc.,  is  an  air  carrier  engaged  in  transatlantic  air  transpor¬ 
tation  between  New  York,  N.  Y.,  and  terminal  points  in 
Europe;  that  there  is  no  rate  of  compensation  in  effect 
for  the  transportation  of  mail  by  aircraft  over  this  service ; 
and, 

The  Board  finding  that  it  is  necessary  to  fix  and  deter¬ 
mine  rates  of  compensation  to  be  paid  Pan  American  Air¬ 
ways,  Inc.,  for  the  transportation  of  mail  by  aircraft  be¬ 
tween  the  points  between  which  the  carrier  is  authorized  to 
transport  mail  in  its  transatlantic  operations  between  New 
York,  N.  Y.,  and  terminal  points  in  Europe  for  the  period 
from  and  after  January  1, 1945; 

It  Is  Ordered  That  a  proceeding  be  instituted  to  fix  and 
determine,  from  and  after  January  1,  1945,  the  fair  and 
reasonable  rate  or  rates  of  compensation  for  the  transpor¬ 
tation  of  mail  by  aircraft,  the  facilities  used  and  useful 
therefor,  and  the  services  connected  therewith,  between 
the  points  between  which  Pan  American  Airways,  Inc.,  is 
authorized  to  transport  mail  in  its  transatlantic  operations 
between  New  York,  N.  Y.,  and  terminal  points  in  Europe; 
and 

It  Is  Further  Ordered  That  the  aforesaid  matter  be  set 
for  hearing  before  an  examiner  of  the  Board  at  such  time 
and  place  as  shall  hereafter  be  fixed. 

By  the  Civil  Aeronautics  Board : 

(s)  Fred  A.  Toombs, 

Fred  A.  Toombs, 
Secretary. 


(SEAL) 
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27  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1706 


Pan  American  Airways,  Inc. 

Transatlantic  Services 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith. 

Adopted:  July  15,  1946 

Statement  of  Tentative  Findings  and  Conclusion^' 

By  the  Board: 

This  proceeding  was  instituted  by  order 2  of  the  Board 
on  December  30,  1944,  to  fix  and  determine  the  fair  and 
reasonable  rates  of  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  between  the  points 
between  which  Pan  American  Airways,  Inc.,  hereinafter 
referred  to  as  respondent,  is  authorized  to  transport  mail 
in  its  transatlantic  operations  between  New  York,  Nj  Y., 
and  terminal  points  in  Europe.  Since  it  is  deemed  desir¬ 
able  to  fix  a  rate  for  all  respondent’s  transatlantic  opbra- 
tions,  this  proceeding  will  be  broadened  to  include  the  fiiing 
of  rates  for  all  of  respondent’s  operations  performed  ui^der 
its  transatlantic  certificates  to  points  in  Bermuda,  Europe, 
Africa  and  Asia. 

Respondent’s  transatlantic  operations  are  conducted  by 
the  Atlantic  Division,  one  of  respondent’s  several  air  trans¬ 
port  divisions,  under  authority  of  the  following  three  eer- 

aThis  statement  does  not  necessarily  represent  the  view  of  all  members  with 
respect  to  all  issues. 

1  Order  serial  No.  3377. 
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tificates  of  public  convenience  arid  necessity,  authorizing 
it  to  engage  in  foreign  air  transportation  with  respect  to 
persons,  property  and  mail 

1.  (a)  between  the  U.  S.  co-terminal  points  Chicago, 
Illinois,  Detroit,  Michigan,  Washington,  D.  C.,  Balti¬ 
more,  Maryland,  Philadelphia,  Pennsylvania,  New 
York,  New  York,  and  Boston,  Massachusetts,  and  the 
terminal  point  Marseille,  France,  via  the  southern 
route  intermediate  points  Horta,  the  Azores,  Lisbon, 
Portugal,  and  Barcelona,  Spain;  and  between  Lisbon, 
Portugal,  the  intermediate  point  Foynes,  Eire  (until 
the  Board  shall  determine  that  the  need  for  such 
authorization,  in  the  interest  of  national  defense,  has 
terminated)  and  the  terminal  point  London,  England; 

(b)  between  the  United  States  co-terminal  points  in¬ 
dicated  above  and  the  terminal  point  London,  England, 
via  the  northern  route  intermediate  points  Shediac, 
New  Brunswick,  Botwood,  Newfoundland,  and  Foynes, 
Eire; 

(c)  between  the  terminal  point  New  York,  New  York 
and  the  terminal  point  Lisbon,  Portugal  via  the  inter¬ 
mediate  points  San  Juan,  Puerto  Rico,  Port  of  Spain, 
Trinidad,  Belem  and  Natal,  Brazil,  and  Bolama,  Por¬ 
tuguese  Guinea,  (or  an  airport  serving  Monrovia,  Li¬ 
beria,  when  operating  conditions  require) ; 

(d)  between  the  terminal  point  London,  England,  in¬ 
termediate  points  in  the  following  route  areas;  Bel¬ 
gium,  that  portion  of  Germany  which  lies  south  of 
the  50th  parallel,  Czechoslovakia,  Austria,  Hungary, 
Yugoslavia,  Rumania,  Bulgaria,  Turkey,  Lebanon, 
Iraq,  Iran,  Afghanistan,  and  intermediate  and  termi¬ 
nal  points  within  that  portion  of  India  which  lies 
north  of  the  20th  parallel; 

2.  between  the  terminal  point  New  York,  New  York 
and  the  terminal  point  Hamilton,  Bermuda;3 


*  Order  serial  No.  1891,  August  14,  194a. 


45 


3.  between  the  intermediate  point  Monrovia,  Liberia, 
and  the  terminal  point  Leopoldville,  Belgian  Con£o. 

Authorization  with  respect  to  United  States  co-terminals 
named  in  l.(a)  and  l.(b)  above,  other  than  New  York,  ex¬ 
pires  seven  years  from  July  5,  1945.  The  service  be  ween 
New  York  and  Natal  is  suspended  under  temporary 
28  suspension  order4  expiring  September  30,  1946,  and 
the  service  between  Natal  and  points  in  Africa  is 
suspended  under  temporary  suspension  order5  until  fur¬ 
ther  order  of  the  Board.  The  services  over  this  entire 
route  are  only  authorized  until  such  time  as  the  Board  de¬ 
termines  that  the  service  is  no  longer  in  the  interest  of 
the  national  defense. 

Services  between  Monrovia  and  Leopoldville  are  author¬ 
ized  under  a  temporary  certificate  which  expires  by  its 
terms  on  September  8,  1946, 6  and  also  under  a  temporary 
exemption  to  Pan  American’s  North  Atlantic  Certificate, 
expiring  September  30,  1946,  authorizing  flights  to  orig¬ 
inate  and  terminate  at  Leopoldville,  which  flights  operate 
between  New  York  and  Leopoldville,  via  Monrovia,  Li¬ 
beria,  Lisbon,  Portugal,  and  Shannon  Airport,  Eire.7 

During  the  calendar  year  1944,  services  to  the  Belgian 
Congo  were  performed  by  respondent’s  Latin  American 
Division.  As  a  result  of  the  loss  of  the  aircraft  usefl  in 
this  service,  the  Belgian  Congo  operations  were  suspended 
on  January  8,  1945.  However,  schedules  on  file  with  the 
Board  indicate  that  respondent  resumed  this  temporary 
service  in  January  1946,  as  a  part  of  its  transatlantic  oper¬ 
ations.  As  of  April  15,  1946,  the  additional  services  to  co¬ 
terminal  points  in  the  United  States  and  to  interior  points 
in  Europe  and  Asia,  authorized  by  the  certificate  amend¬ 
ment  of  July  1945,  had  not  been  inaugurated.  j 

‘Order  serial  No.  4622,  March  29,  1946. 

*  Order  serial  No.  4893,  June  17,  1946. 

*  Pan  American  Company — United  States — Africa  Service,  3  CAB  47  (1941) 
authorizing  issuance  of  temporary  certificate  which  was  cancelled  by  order 
serial  No.  2702  of  February  22,  1944,  and  re-instated  as  to  Monrovia-Leopold- 
ville  segment  by  order  serial  No.  3066  of  August  12,  1944. 

’  Order  serial  No.  462a,  March  29,  1946. 
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No  rate  of  compensation  for  the  carriage  of  United 
States  mail  by  respondent  over  its  transatlantic  routes  is 
in  effect  at  the  present  time.  The  last  mail  rate  set  by  the 
Board  for  respondent’s  transatlantic  operations  applied  to 
the  period  December  13,  1941,  to  December  31,  1942,  for 
which  a  rate  of  0.44  mill  per  mail  pound-mile  was  pre¬ 
scribed.  During  the  two-year  period  beginning  January 
1,  1943,  respondent’s  entire  transatlantic  operations  were 
conducted  under  contract  with,  and  for  the  account  of,  the 
Navy  Department  and  all  transportation  services  per¬ 
formed  thereunder  were  compensated  for  by  the  Navy. 

The  contract  with  the  Navy  Department  was  terminated 
as  of  December  31, 1944,  and  on  the  following  day  respond¬ 
ent  re-inaugurated  regular  common  carrier  service  with 
four  Boeing  B-314  aircraft  rented  from  the  Navy.  As  a 
consequence,  this  proceeding  involves  the  establishment  of 
a  fair  and  reasonable  rate  of  mail  compensation  for  opera¬ 
tions  performed  by  respondent  subsequent  to  the  termina¬ 
tion  of  the  Navy  contract.  The  Board,  in  accordance  with 
Rule  11  of  its  Rules  of  Practice,  has  arrived  at  the  tentative 
rates  set  forth  herein  and  concurrently  has  issued  an  order 
directing  respondent  to  show  cause  why  these  rates  should 
not  be  established.  Following  is  a  list  of  appendixes  to 
this  statement  which  are  a  part  hereof : 

29  Appendix 

Number 

Summary  Balance  Sheets  as  of  December  31, 1945, 
and  Average  for  the  Calendar  Year  1945 .  1 

Schedules  in  Effect  on  January  1,  1945,  on  Decem¬ 
ber  31,  1945,  and  on  April  15,  1946 .  2 

Traffic  Statistics  for  the  Calendar  Year  1945  and 
Comparison  by  Quarters  January  1,  1945, 
through  March  31,  1946 .  3 

Reported  Operating  Results  for  the  Calendar  Year 
1945  and  Comparison  by  Quarters  January  1, 

1945,  through  March  31,  1946 .  4 
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Appendix 

Numjber 

Comparison  of  Operating  Results  of  Respondent 
as  Reported  and  as  Adjusted  Herein,  and  Amer¬ 
ican  Overseas  Airlines,  Inc.,  in  Amount,  in  Cents 
per  Revenue  Mile,  and  in  Cents  per  Useful  Ton- 
Mile,  for  Year  Ended  December  31,  1945 .  5 

Operating  Results  as  Adjusted  for  the  Calendar 
Year  1945  Allocated  as  to  Mail  and  Non-Mail 
Services,  Giving  Effect  to  United  States  Mail 
Pay  Determined  Herein .  6 

Comparison  of  Operating  Results  as  Experienced 
by  American  Overseas  and  Pan  American  for 
the  Calendar  Year  1945  with  Estimates  of  Amer¬ 
ican  Overseas,  Pan  American,  American,  and 
TWA  for  Post-War  Year  in  the  North  Atlantic 
Route  Proceeding .  7 

Corporate  Structure  and  Financial  Position 

Respondent  is  a  wholly-owned  subsidiary  of  Pan  Ameri¬ 
can  Airways  Corporation,  a  non-operating  company,  here¬ 
inafter  called  the  Holding  Company.  Transatlantic  opera¬ 
tions  were  initially  performed  by  respondent’s  affiliate, 
incorporated  in  the  state  of  Delaware  in  1931,  as  Pan 
American  Airways  Company,  a  wholly-owned  subsidiary  of 
Holding  Company.  In  December  19408  the  Board  uncjler 
Sections  401  (i)  and  408  of  the  Act  approved  the  control 
of  the  Delaware  company  by  respondent  and  the  merger 
of  the  two  companies.  Upon  the  subsequent  execution  of 
the  merger  and  the  liquidation  of  the  Delaware  company, 
the  transatlantic  certificates  of  public  convenience  atd 
necessity  were  reissued  in  the  name  of  respondent  apd, 
since  December  1941,  transatlantic  operations  have  been 
performed  by  the  Atlantic  Division,  one  of  respondent’s 
several  semi-autonomous  air  transport  divisions. 

*  Pan  Am.  Airways,  Inc.  et  al., — Merger,  2  CAB  503  (194°). 
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The  capital  employed  in  the  transatlantic  operations  of 
respondent  is  part  of  a  common  pool  available  to  all  of  its 
separately  operated  divisions.  As  of  December  31,  1945, 
this  pool  of  capital  was  derived  mainly  from  outstanding 
capital  stock  of  $10,000,000  consisting  of  2,000  shares  of 
no  par  value  common  stock,  capital  surplus  of  $6,635,674 
representing  additional  contributions  from  Holding  Com¬ 
pany,  unappropriated  earned  surplus  of  $3,395,478,  and 
advances  of  $52,467,041  from  Holding  Company. 

Appendix  No.  1,  hereto,  sets  forth  a  summary  balance 
sheet  reported  for  respondent’s  Atlantic  Division  as  of 
December  31,  1945.  As  shown  thereon  respondent  reported 
a  total  investment  of  $18,520,819  in  its  Atlantic  Division. 
The  ratio  of  current  assets  to  current  liabilities  was  ap¬ 
proximately  2.5  to  1.  Equipment  purchase  funds  amounted 
to  $12,925,000.  These  funds  together  with  reported  current 
assets  of  $6,977,725  amounted  to  approximately  90%  of 
the  total  assets  reported  and  illustrate  the  highly  liquid 
state  of  respondent’s  resources. 

Periods  For  Which  Rates  Will  Be  Fixed 

The  order  instituting  this  proceeding  provides  for  the 
fixing  of  a  fair  and  reasonable  mail  rate  for  the  period  from 
and  after  January  1, 1945.  Since  the  issuance  of  that  order 
both  the  European  war  and  the  war  in  the  Pacific  have 
terminated,  and  respondent  and  the  entire  air  transport 
industry  have  been  faced  with  the  difficult  task  of 
30  converting  to  peacetime  activities.  Wartime  restric¬ 
tions  have  been  lifted  and  respondent’s  fleet  has 
been  augmented  by  acquisition  of  war  surplus  aircraft.  The 
Navy-owned  Boeing  B-314  flying  boats,  the  mainstay  of 
respondent’s  operations  during  1945,  had  been  replaced, 
by  the  end  of  the  year,  by  Douglas  DC-4  landplanes.  Since 
that  time  Lockheed  Constellations  have  displaced  the  DC-4 
aircraft.  At  the  present  time  flight  frequencies  are  approx¬ 
imately  threefold  those  scheduled  a  year  ago. 
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In  view  of  the  changed  situation  between  past  and  cur¬ 
rent  periods  we  shall  prescribe  two  rates,  one  for  the  cal¬ 
endar  year  1945  and  another  for  application  on  and  after 
January  1,  1946. 

Schedules 


Appendix  No.  2,  hereto,  sets  forth  the  services  scheduled 
by  respondent  as  of  January  1,  1945,  as  of  December  31, 
1945,  and  as  of  April  15,  1946.  All  of  these  schedules  have 
been  designated  by  the  Postmaster  General  of  the  Uni  ted 
States  for  the  carriage  of  mail.  We  find  that  all  of  respond¬ 
ent’s  scheduled  services  during  the  calendar  year  1945 
were  required  in  the  interest  of  one  or  more  of  the  objjec- 
tives  specified  in  the  Act. 


Rates  for  the  Calendar  Year  1945. 


General 

Comparisons  of  reported  traffic  statistics  and  operating 
results  for  each  quarter  of  the  calendar  year  1945,  as  set 
forth  in  Appendixes  Nos.  3  and  4,  reveal  the  expanding 
characteristics  of  respondent’s  operations  during  this 
transitional  year.  The  data  in  Appendix  No.  4  indicate 
that,  notwithstanding  a  downward  trend  in  unit  costs  and 
unit  break-even  need  during  1945,  this  service  has  been  a 
high-cost  operation.  This  high  unit  cost  level  may  be 
attributed  largely  to  the  limited  volume  of  operations  and 
the  low  rate  of  completion  of  scheduled  flights.  In  addition, 
unit  costs  for  1945  reflect  the  maintenance  of  both  seaplane 
and  landplane  facilities  and  the  use  of  less  efficient  flight 
equipment  than  is  now  available. 

Throughout  1945,  respondent  performed  air  transport 
services  for  the  Army  under  a  contract  providing  for  the 
direct  assignment  of  certain  expenses  and  the  allocation 
of  other  expenses  between  the  commercial  and  Army  con¬ 
tract  services.  In  addition,  respondent  was  engaged  in 
activities  relating  to  termination  of  the  Navy  contract. 
These  contract  activities  have  a  direct  effect  upon  jhe 
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expense  chargeable  to  common  carrier  operations,  but  it 
is  not  practicable,  with  the  data  available,  to  measure  the 
effect  of  such  activities  upon  common  carrier  operations. 
During  this  period  respondent  was  also  engaged  in  a  pro¬ 
gram  of  reestablishment  and  expansion  of  regular  common 
carrier  services  and  the  operating  expenses  reflect  ab¬ 
normal  and  non-recurring  items  relative  thereto  as  well 
as  costs  incurred  in  anticipation  of  future  volume  expan¬ 
sion.  The  foregoing  factors  have  created  a  temporary  situ¬ 
ation  in  which  unit  costs  are  distorted  from  those  which 
should  be  realized  following  termination  of  contract  activi¬ 
ties  and  after  expansion  of  common  carrier  operations  has 
provided  sufficient  volume  to  absorb  anticipatory  costs.  In 
the  North  Atlantic  route  case  respondent  submitted  esti¬ 
mates  of  costs  and  traffic  for  the  post-war  period.  It  is 
recognized  that  the  material  submitted  to  the  Board  in 
connection  with  new  route  proceedings  presents  the  most 
promising  outlook  that  reasonably  could  be  justified.  How¬ 
ever,  such  estimates  are  taken  to  reflect  the  con- 
31  sidered  judgment  of  informed  management  opinion 
submitted  in  good  faith  and  hence  are  accepted  with 
a  view  to  their  being  relied  upon  by  the  Board  as  a  factual 
matter  to  be  given  consideration  in  reaching  its  decision. 

In  the  certificate  proceeding  respondent  estimated  an 
operating  cost  of  $2.65  per  revenue  plane  mile.  This  com¬ 
pares  with  the  reported  cost  of  $4.42  per  revenue  plane 
mile  for  the  calendar  year  1945.  Respondent’s  cost  esti¬ 
mates  are  based  upon  the  use  of  flight  equipment  and  an 
operating  volume  which  cannot  reasonably  be  realized  for 
some  time  to  come.  The  differences  between  the  estimated 
costs  and  realized  costs,  however,  serve  to  indicate  the  im¬ 
provement  in  unit  costs  which  should  be  forthcoming,  bar¬ 
ring  unforeseen  events  over  which  respondent  has  no  con¬ 
trol,  as  conditions  warrant  expansion  in  frequencies  with 
justifiable  transportation  rates,  and  respondent,  through 
increased  experience,  is  in  a  position  to  realize  operating 
economies  by  the  institution  of  more  effective  management 
controls. 
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Respondent  has  submitted  both  a  “preliminary”  and  an 
“intermediate”  statement  of  profit  and  loss  for  the  calen¬ 
dar  year  1945  and  it  is  anticipated  will  file  a  “final”  report 
at  a  later  date  upon  completion  by  its  public  accountants 
of  the  annual  aduit  of  its  books.  In  the  absence  of  detailed 
information  in  respect  to  adjustments  made  subsequent  to 
the  filing  of  the  “preliminary”  report,  the  data  us^d  in 
this  statement  are  based  upon  tentative  operating  results 
reflected  in  the  “preliminary”  report. 

Operating  Loss  Before  Mail  Pay 

As  set  forth  in  Appendix  No.  5,  the  CAB  Form  2380 
reports  filed  by  respondent  for  the  calendar  year  1945  show 
non-mail  revenue  of  $7,168,035,  operating  expense  of 
$8,171,578,  and  an  operating  loss  of  $1,003,543  before  mail 
pay.  However,  the  reported  costs  are  not  reasonably  allow¬ 
able  in  their  entirety  for  rate-making  purposes  without  cer¬ 
tain  adjustments  discussed  in  the  following  sections. 

Depreciation  and  Rental  of  Flight  Equipment 

Respondent’s  operations  for  the  first  nine  months  of  |l945 
were  performed  with  the  four  Boeing  B-314  aircraft  leased 
from  the  Navy  Department  on  a  daily  rental  basis.  Ddring 
the  last  three  months  of  the  year  eight  Douglas  DC-4  air¬ 
craft  were  acquired  from  the  War  Assets  Administration 
and  respondent’s  fleet  was  converted  entirely  to  this  tyj|>e  of 
flight  equipment.  While  the  carrier’s  reports  do  not  in¬ 
dicate  how  many  of  the  eight  DC-4  aircraft  were  placed 
in  operation  during  1945  it  is  estimated  that  an  average  of 
six  of  such  aircraft  were  employed  in  the  Atlantic  opera¬ 
tions  between  October  and  the  end  of  the  year. 

The  Douglas  DC-4  aircraft  were  leased  from  the  War 
Assets  Administration  under  a  contract  containing  a  pur¬ 
chase  option.  Respondent’s  financial  statement  for  Febru¬ 
ary  1946  reports  the  purchase  of  these  aircraft,  and  the 
intention  to  depreciate  them  over  a  three-year  period  with 
residual  values  of  $15,000  each.  Neither  rental  nor  depre¬ 
ciation  expense  applicable  to  DC-4  aircraft  was  reported 
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for  1945.  Accordingly,  it  will  be  necessary  to  make  an. 
appropriate  allowance  herein  for  depreciation  expense  dur¬ 
ing  the  period  these  aircraft  have  been  in  use. 

Even  though  newer  and  larger  types  of  aircraft  are  being 
acquired,  it  does  not  appear  reasonable  that  the  Douglas 
DC-4  equipment  will  cease  to  be  useful  within  a  three-year 
period.  The  experience  of  the  air  transport  industry  has 
been  that  an  extended  period  is  required  before  new 
32  types  of  aircraft  can  be  introduced  into  commercial 
operations  to  the  general  exclusion  of  older  types. 
Moreover,  it  does  not  appear  reasonable  to  assume  that 
traffic  potentials  will  warrant  the  utilization,  over  all  seg¬ 
ments  of  respondent’s  routes,  of  equipment  capacity  in  ex¬ 
cess  of  that  offered  by  the  Douglas  DC-4  aircraft.  In  the 
case  of  respondent,  furthermore,  the  practicability  of  trans¬ 
fers  of  equipment  among  the  various  divisions  and  associ¬ 
ated  companies  with  diverse  operating  conditions  and  re¬ 
quirements  favors  a  longer  useful  life.  Based  on  the  fore¬ 
going  and  keeping  in  mind  the  experience  of  respondent 
and  the  industry  with  respect  to  the  useful  life  of  prior  and 
existing  aircraft  types,  a  useful  life  of  five  years  with  a 
residual  value  of  10%  appears  reasonable  for  rate-making 
purposes. 

Available  information  indicates  that  the  cost  of  a  Doug¬ 
las  DC-4E  aircraft  unit  converted  for  transatlantic  opera¬ 
tions  and  including  related  equipment  approximates 
250,000.  Using  this  amount  and  the  depreciation  basis 
hereinbefore  determined,  the  depreciation  expense  applica¬ 
ble  to  1945,  but  not  heretofore  reported  by  respondent,  is 
estimated  at  40,000,  and  the  reported  operating  expense 
allowed  herein  will  be  increased  accordingly. 

Engine  Overhaul  Reserve  Provision 

At  December  31, 1945,  respondent’s  reserve  for  overhauls 
included  $120,480  applicable  to  engines  in  Boeing  B-314 
aircraft,  leased  from  the  Navy  during  1945.  The  contract 
with  the  Navy  contains  a  provision  for  an  adjustment  in 
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rental  charges  to  the  extent  that  the  accrued  maintenance 
was  more  or  less  at  the  beginning  than  at  the  termination 
of  the  lease.  Insofar  as  the  $120,480  represents  actual  cost 
it  is  a  proper  operating  expense.  However,  available  infor¬ 
mation  is  inadequate  for  a  determination  that  the  entire 
$120,480  represents  an  actual  liability  computed  in  accord¬ 
ance  with  terms  of  the  Navy  contract  and  respondents 
operating  expenses  will,  therefore,  be  reduced  by  $120,480. 

Military  Contract  Costs 

Reported  costs  for  the  calendar  year  1945  include^  fees 
of  $10,774  for  audit  of  1944  transactions  and  $81,087  post¬ 
contract  termination  costs.  These  items  have  been  charged 
to  1945  operations  pending  determination  of  their  appli¬ 
cability  to  the  Navy  contract  services.  Respondents  op¬ 
erations  during  1944  were  conducted  entirely  undet  the 
Navy  contract  and  since  it  would  be  inappropriate  to 
include  as  cost  of  the  common  carrier  services  items  in¬ 
curred  as  a  result  of  the  military  operations  without 
lishing  the  reasonableness  of  these  costs  in  terms  of 
contribution  to  the  common  carrier  service,  th 
aggregating  $91,861,  will  be  eliminated  from 
erating  costs  for  rate-making  purposes. 

Summary 

Based  upon  the  foregoing  considerations  "we  conclude 
that  during  the  calendar  year  1945  respondent,  after  the 
adjustments  hereinbefore  made,  realized  operating  revenue 
of  $7,168,035,  incurred  operating  expense  of  $7,999,237  and 
sustained  an  operating  loss  of  $831,202  before  United 
States  mail  pay. 

In  our  consideration  of  the  fair  and  reasonable  0osts 
during  the  period  under  review  we  have  considered  the 
costs  experienced  by  American  Overseas  Airlines,  Inc., 
hereinafter  referred  to  as  American  Overseas,  in  its  trans¬ 
atlantic  operations.  Due  to  war-time  restrictions  both 
American  Overseas ’  and  respondent’s  operations,  during 
the  greater  part  of  1945,  were  necessarily  limited  in  volume 
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and  to  the  use  of  less  efficient  aircraft  that  are  presently 
available.  American  Overseas’  operations  were  limited  to 
a  smaller  volume  and  aircraft  of  less  capacity  than 
33  were  respondent’s.  Consequently  American  Over¬ 
seas’  revenue  ton-mile  costs  have  been  somewhat 
higher  than  those  of  respondent.  However,  when  consid¬ 
eration  is  given  to  the  relative  useful  weight  of  the  two 
types  of  aircraft  operated,  as  shown  in  Appendix  No.  5, 
there  is  little  difference  in  the  unit  costs  experienced.  We 
are  of  the  opinion  that  respondent’s  comparative  cost  level, 
as  adjusted  herein,  is  reasonable. 


Investment 


Respondent’s  average  reported  investment  during  the 
calendar  year  1945  was  as  follows: 


Working  Capital: 

Current  assets 
Prepayments 

Miscellaneous  deferred  charges 


$5,705,68+ 

I3I»9I° 

”3,939  $  5,951,533 


Less: 

Current  liabilities 
Deferred  credits 
Operating  reserves 

Net  Working  Capital 


$2,493,563 

564,933 

104,689  3,163,185 


$  2,788,348 


Non-Current  Inventories  $  258,441 

Investments  and  Special  Funds  7,119,319 

Operating  Property  and  Equipment  (net)  800,553 

Non-Operating  Property  and  Equipment  (net)  *,393 

Long  Term  Operating  Property  Prepayments  *,995 


Total  Reported  Investment 


$10,970,0+9 


As  hereinbefore  indicated  respondent’s  charges  to  ex¬ 
pense  to  provide  a  reserve  for  aircraft  engine  overhaul  ap¬ 
plicable  to  the  Boeing  B-314  flying  boats  have  been  dis¬ 
allowed  for  rate-making  purposes.  This  reserve  averaged 
$94,092  during  the  calendar  year  1945,  and  working  cap¬ 
ital  should  be  increased  in  this  amount.  Items  recorded  as 
non-current  inventories  consisting  mainly  of  materials  and 
supplies,  consignments,  unaudited  invoices  and  material  in 
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transit,  all  of  which  are  of  a  current  nature,  should  be 
transferred  to  working  capital.  Respondent  has  addi¬ 
tional  working  capital  in  the  form  of  a  receivable  for  mail 
pay  accrued  at  the  rate  herein  found  to  be  reasonable. 
The  total  accrued  mail  pay  for  services  performed  during 
1945  at  the  rate  herein  established  is  $1,256,736.  Thji  ap¬ 
proximate  average  working  capital  thus  provided  w}ll  be 
one-half  of  the  total  accrual  or  $628,368. 

The  item  of  investments  and  special  funds  includes  an 
average  amount  of  $7,117,585  representing  equipment  pur¬ 
chase  funds.  As  hereinbefore  indicated  respondent  pur¬ 
chased  six  Douglas  DC-4  aircraft  during  the  early  part  of 
1946.  Since  respondent’s  reported  balance  sheet  figures  do 
not  reflect  the  aggregate  value  of  this  property  used  in 
1945,  average  operating  property  and  equipment  should  be 
increased  by  $270,000  to  reflect  the  estimated  average  in¬ 
vestment  in  this  property  during  the  year.  Equipment 
purchase  funds  in  this  amount  are  allowed  therefore  and 
the  balance  of  $6,847,585  is  transferred  to  working  capital. 
Respondent’s  Army  contract  activities  have  been  financed 
through  advances  from  the  government  and  consequently 
it  is  not  necessary  to  allocate  working  capital  thereto. 
After  making  the  foregoing  adjustments,  respondent net 
working  capital  assigned  to  its  transatlantic  operations 
amounted  to  $10,616,834.  Working  capital  of  this  magni¬ 
tude  is  in  excess  of  that  required  during  1945,  and  respond¬ 
ent’s  working  capital  will  therefore  be  limited  for  fate¬ 
making  purposes  to  an  amount  equal  to  three  months’  op¬ 
erating  expense  exclusive  of  depreciation.  On  this  basis 
working  capital  to  be  taken  into  consideration  herein  for 
rate-making  purposes  wdll  be  $1,975,971. 

34  Since  all  operations  under  the  Army  contract  w’ere 
performed  with  government-owned  aircraft,  re¬ 
spondent’s  investment  in  flight  equipment  was  used  en¬ 
tirely  in  the  common  carrier  services.  However,  ground 
operating  property  and  equipment  has  been  used  in  both 
the  commercial  and  Army  contract  services.  During  the 
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calendar  year,  the  investment  in  this  class  of  property  ex¬ 
clusive  of  construction  work  in  progress  averaged  $547,361. 
This  investment  has  been  prorated  between  the  contract 
and  common  carrier  services,  on  the  basis  of  the  total  de¬ 
preciation  expense  of  respondent’s  ground  operating  prop¬ 
erty  and  equipment  borne  by  the  common  carriers  service 
as  related  to  the  depreciation  expense  on  such  property 
borne  by  the  Army  contract  services.  On  this  basis  $240,- 
800  of  the  investment  in  ground  operating  property  and 
equipment  has  been  assigned  to  the  Army  contract. 

After  giving  effect  to  the  above  adjustments,  and  exclud¬ 
ing  non-operating  property  and  equipment,  respondent’s 
used  and  useful  investment  considered  herein  for  rate-mak¬ 
ing  purposes  averaged  $2,809,453  during  the  calendar  year 
1945. 

Mail  Rates 

In  recent  opinions  9  we  have  indicated  that,  due  to  un¬ 
certainties  inherent  in  the  transitional  period,  no  useful 
purpose  would  be  served  where  forecasts  of  future  opera- 
ing  results  are  involved,  by  the  allocation  of  overall  costs 
between  mail  and  non-mail  services.  In  the  instant  case, 
however,  the  uncertainties  and  attendant  risks  relating  to 
the  historical  period  under  review  no  longer  exist.  For  the 
purpose  of  this  order,  therefore,  as  a  test  of  the  minimum 
compensatory  mail  rate,  an  allocation  of  investment  and 
operating  costs  has  been  made  on  the  basis  of  ton-miles  of 
traffic  in  the  IT.  S.  mail  service  as  related  to  the  ton-miles 
in  all  other  revenue  services.  Salaries  of  passenger  and 
ticket  agents  and  consolidated  ticket  office  expenses  related 
to  ground  operations  have  been  assigned  directly  to  the 
non-mail  services  as  have  all  expenses  under  passenger 
service,  traffic  and  sales  and  advertising  and  publicity. 
Incidental  services  have  been  considered  as  by-products, 
the  revenues  from  which,  after  deduction  of  direct  out-of- 
pocket  expenses,  have  been  offset  against  total  operating 

9  American  Air  Mail  Rates,  Docket  No.  1698,  decided  October  2 6,  1945. 

Eastern  A.  L.,  Mail  Rates,  Docket  No.  1697,  decided  October  26,  1945. 

United  A.  L.  Mail  Rates,  Docket  No.  1699,  decided  October  26,  1945. 
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costs  before  allocation  between  the  mail  and  non-mail 
services.  The  detailed  computations  made  on  this  basis, 
as  set  forth  in  Appendix  No.  6,  show  investment  of  $403,- 
43S  and  expenses  of  $910,651,  or  $1.09  per  ton-mile  allowable 
to  U.  S.  mail  service. 

As  has  been  indicated  in  a  previous  opinion  10  it  is  recog¬ 
nized  that  the  deficiencies  inherent  in  all  cost  allocation 
formulas  are  particularly  evident  in  the  case  of  the  air 
transport  industry.  While  available  data  permit  the  de¬ 
termination  of  some  costs  directly  attributable  to  the  non¬ 
mail  services  no  information  is  available  as  to  costjs  di¬ 
rectly  attributable  to  the  non-mail  services  no  information 
is  available  as  to  costs  directly  incident  to  performance 
of  the  mail  service.  But  an  expanding  volume  of  nont-mail 
traffic  contributes  materially  to  a  substantial  lowering  of 
the  mail  costs  by  spreading  joint  mail  and  non-mail  ex¬ 
penses  over  the  larger  volume.  Consequently  those  costs 
excluded  as  not  applicable  to  mail  apparently  directly  re¬ 
lated  to  non-mail  services  but  productive  of  increased  to¬ 
tal  operating  volume,  contribute  to  lower  unit  posts 
35  applicable  to  the  mail  service  performed  as  a  part 
of  the  expanded  volume.  It  is  obvious  that  in  order 
to  reach  a  determination  of  the  fair  and  reasonable  mail 
rate  we  must  exercise  judgment  as  to  the  relative  weight 
to  be  given  these  intangible  contributions  to  the  mail 
service. 

In  our  consideration  of  the  fair  and  reasonable  mail  rate 
for  respondent  during  the  period  under  review  we  have 
considered  the  operating  results  of  American  Overseas 
in  its  transatlantic  services  during  the  same  period.  The 
following  table  reflects  the  relative  revenue  ton-mile  yields 
and  costs  experienced  by  respondent  and  American  Over¬ 
seas  during  the  calendar  year  1945 : 

10  Eastern  A.  L.,  Mail  Rates,  3  CAB  733  (1942). 
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Yield: 

Passenger  and  baggage 
Express 
Foreign  mail 
Average  non-U.  S.  mail 

Costs : 

U.  S.  mail  services 
Other  services 
Average  overall  costs 


Pan 

American 

American 

Overseas 

$1.14 

$1.39 

0.9S 

0.96 

4.43 

4.63 

1.41 

1.91 

$1.09 

$1.40 

1.40 

1.75 

1.35 

1.70 

The  relationship  of  passenger  revenue  yield  to  overall 
expenses  reflected  in  the  above  tabulation  portrays  a  de¬ 
ficiency  of  revnue  under  costs  of  21  cents  per  ton-mile  for 
respondent  and  31  cents  per  ton-mile  for  American  Over¬ 
seas.  However,  the  comparable  relationships  between  over¬ 
all  non-U.  S.  mail  revenue  and  the  average  overall  ton-mile 
costs  portrays  an  operating  profit  of  six  cents  per  ton-mile 
for  respondent  and  21  cents  for  American  Overseas.  These 
are  the  tentative  results  as  adjusted  herein  based  upon  re¬ 
spondent’s  “preliminary”  Form  2380  Report.  The  results 
for  American  Overseas  represent  the  adjusted  results 
based  upon  final  figures  reported  by  American  Overseas 
in  its  December  1945,  Form  2780  Report  to  the  Board. 

Since  under  the  Act  a  finding  of  “need”  must  take 
into  consideration,  in  addition  to  the  mail  pay,  “all  other 
revenue  of  the  air  carrier”  as  well  as  the  level  of  costs  rea¬ 
sonably  attainable  “under  honest,  economical,  and  efficient 
management,”  it  is  apparent  that  respondent  is  very  near 
the  border  line  between  a  “need”  and  “service”  rate  car¬ 
rier  on  the  basis  of  the  tentative  results  as  reported.  The 
aspect  of  need  is  augmented  by  the  reporting  of  further 
adjustments  in  a  tentative  “intermediate”  report  appli¬ 
cable  to  the  year  1945  which  indicates  an  upward  adjust¬ 
ment  of  expenses  from  those  contained  in  the  earlier  “pre¬ 
liminary”  report. 
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It  is  clear,  however,  that  in  the  case  of  American  Over¬ 


seas  there  exists  no  need  for  inclusion  in  the  mail  pay,  of 
an  amount  in  addition  to  the  fair  and  reasonable  compen¬ 
sation  for  the  mail  service  performed  because  of  a  defi¬ 
ciency  of  revenues  under  the  costs  of  the  non-U.  S.  mail 
services.  Although  respondent’s  overall  ton-mile  costs 
are  35  cents  per  revenue  ton-mile  less  than  for  American 
Overseas,  its  non-U.  S.  mail  revenue  yield  per  ton-mile  is 
50  cents  per  ton-mile  less,  leaving  a  profit  disadvantage  to 
respondent  of  15  cents  per  ton-mile. 

Although  available  data  do  not  permit  a  complete  analy¬ 
sis  and  explanation  of  the  paradoxical  situation  in  whfch 
the  carrier  with  the  lowest  revenue  ton-mile  cost  has  ^he 
greatest  ton-mile  loss  before  mail  pay,  certain  contributory 
factors  can  be  identified.  The  differentials  in  both  co^ts 
and  revenue  yields  were  influenced  in  part  by  the  longer 
but  more  direct  non-stop  flights  and  consequent 
36  smaller  loads  carried  by  American  Overseas  as  com¬ 
pared  with  respondent  and  also  by  the  operating 
characteristics  of  available  equipment.  The  differentials 
in  the  revenue  yields  were  further  influenced  by  respond¬ 
ent’s  policy  of  reducing  passenger  rates  earlier  and  in 
greater  amount  than  did  American  Overseas  and,  in  some 
further  degree  perhaps,  by  the  more  direct  flights  a|nd 
other  combination  of  circumstances  which  enabled  Ameri¬ 
can  Overseas  to  attract  a  greater  relative  volume  of  fbr- 
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eign  mail.  It  may  reasonably  be  concluded,  therefore,  tljat 
the  differentials  in  both  revenues  and  costs  were  materiajlly 
influenced  by  the  different  approaches  of  the  two  carriers 
to  various  operating  problems  and  policy  questions  capable 
of  effective  management  and  control. 

Moreover,  during  periods  of  rapidly  expanding  opera¬ 
tions,  revenues  commonly  lag  behind  costs  with  a  conse¬ 
quent  distortion  of  profits  currently  reported.  The  greater 
the  expansion  relative  to  the  previously  established  volume 
the  greater  the  relative  distortion  of  the  current  profit 
position.  It  is  common  knowledge  within  the  industry  that 
during  the  current  period  of  unparalleled  expansion  sub- 
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stantial  amounts  of  anticipatory  costs  have  been  reported 
in  current  expenses  although  the  revenues  from  the  antici¬ 
pated  expansion  will  not  be  realized  in  full  for  some 
months.  It  is  probable  that  substantial  amounts  of  antici¬ 
patory  costs  are  reflected  in  certain  categories  of  respond¬ 
ent’s  costs  for  1945  although  such  costs  made  little  or  no 
contribution  to  the  performance  of  the  mail  service  during 
1945. 

Under  these  circumstances  and  in  view  of  the  tentative 
nature  of  data  now  available  we  find  that  the  fixing  by  us 
of  a  fair  and  reasonable  rate  of  mail  pay  in  this  proceed¬ 
ing  does  not  require  an  allowance  of  amounts  sometimes 
necessary  in  the  case  of  carriers  whose  non-mail  revenues 
are  not  sufficient  to  enable  them  to  realize  a  reasonable 
profit  from  non-mail  services. 

Despite  the  rather  sharp  differentials  in  unit  reve¬ 
nues  yields  and  unit  costs,  the  available  evidence  points 
toward  substantial  similarity  of  both  the  quality  and  the 
character  of  the  mail  service  performed  by  these  two  car¬ 
riers.  The  essentially  transitional  nature  of  the  operations 
performed  during  the  year  1945,  when  post-war  transat¬ 
lantic  operations  were  just  getting  under  way,  together 
with  the  severe  equipment  restrictions  then  in  effect,  pre¬ 
clude  any  final  conclusions  as  to  the  relative  economic 
soundness  of  the  different  operating  plans  followed  by 
these  two  carriers  or  as  to  the  degree  of  management  re¬ 
sponsibility  for  the  rather  sharply  differing  operating  re¬ 
sults  produced.  However,  under  these  circumstances  and 
in  the  absence  of  an  allowance  in  the  mail  pay  of  an  amount 
in  support  of  the  non-U.  S.  mail  services  of  respondent 
or  American  Overseas,  we  conclude  a  uniform  mail  rate 
in  both  cases  is  justified  on  the  basis  of  available  data.  It 
is  recognized  that,  insofar  as  the  revenue  unit  yields  and 
operating  costs  are  distorted  by  reason  of  differences  in 
the  directness  of  flights  over  the  respective  routes  of  the 
two  carriers,  the  uniform  ton-mile  rate  will  tend  to  favor 
the  carrier  operating  the  longer  flights  as  compared  to  a 
uniform  rate  between  points  irrespective  of  the  interim 
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distances  flown.  However,  in  view  of  the  fact  that  a  sub¬ 
stantial  proportion  of  the  operating  costs  follows  the  air¬ 
craft  and  since  the  revenue  ton-mile  costs  of  bd>th 
operations  is  fair  and  reasonable  under  all  the  circum¬ 
stances. 

37  Under  these  circumstances  and  in  view  of  all  the 
foregoing  we  conclude  that  on  the  basis  of  available 
data  a  mail  rate  of  $1.50  per  mail  ton-mile  for  mail  service 
performed  by  respondent  during  the  calendar  year  1945 
is  fair  and  reasonable.  Respondent’s  U.  S.  mail  compen¬ 
sation  on  this  basis  will  be  $1,256,736.  Deducting  Ifhe 
operating  loss  before  mail  pay  of  $831,202  indicates  an 
overall  net  profit,  on  the  basis  of  respondent’s  tentative 
preliminary  December  report  of  $425,534  for  the  past  year 
which,  after  provision  for  Federal  income  taxes  at  38  per¬ 
cent,  is  equal  to  a  return  of  9.4  percent  per  annum  on  the 
$2,809,453  average  investment  found  to  be  used  and  useful 
in  the  common  carrier  service. 

Based  upon  the  foregoing  considerations  we  find  that 
for  the  calendar  year  1945  the  fair  and  reasonable  rate  of 
compensation  for  the  transportation  of  U.  S.  mail  by  air¬ 
craft,  the  facilities  used  and  useful  therefor  and  the  serv¬ 
ices  connected  therewith  between  the  points  between  whi^h 
respondent  was  authorized  to  transport  mail  under  its  cer¬ 
tificates  of  public  convenience  and  necessity  over  the  At¬ 
lantic  Ocean  to  Bermuda,  Europe,  Africa  and  Asia  is  $1.50 
per  U.  S.  mail  ton-mile  computed  on  an  airport-to-airport 
statute  mileage  basis. 


« 


62 


41 


APPENDIX  NO.  1 


Summary  Balance  Sheets  as  of  December  31,  1945  and 
Average  for  the  Calendar  Year  1945 


Assets 


Average  for  the 

As  of  December  31,  1945  Calendar  Year  1945 


Current  assets  . . . 

Investments  and  special  funds . 

Non-current  inventories  . 

Advances  from  affiliates  . 

Flight  equipment  . . . ..... 

Less:  Accrued  depreciation  — . 

VtLl 

Other  operating  property  and 

equipment  ........ - ........ . . . 

Less:  Accrued  depreciation - - 

Non-operating  property  and 

equipment  —  net  ••*«•••••••••••••*»*••••  •• 

Prepayments  . . . . . 

Long  term  operating  property 

prepayments  - ..... - - - - 

Miscellaneous  deferred  charges . 

Total  assets  ...... - ....... - «... 


$  6,977,725 

$  5,705,684 

12,928,600 

7»II9>3I9 

325,147 

258,441 

— 

4,367 

$  929,77s 

$  228,165 

83,522 

846,253 

56,773 

171,392 

$1,345,861 

$1,085,632 

653,749 

692,112 

456,471 

629,161 

255 

i,393 

83,494 

131,910 

3,681 

1,995 

578,620 

H3,939 

$22,435,887 

$14137,601 

X 


Liabilities  and  Net  Worth 

Current  liabilities 

Deferred  credits  ......... _ ....... 

Operating  reserves  ... _ _ 

Advances  from  affiliates  . — .. — 


$  2,739,019 
1,002,344 
I73.705 


$  2,493.563 
564.933 
104,689 
5,573,848 


Net  worth: 

Unappropriated  earned  surplus.. 
Investment  - - - ...... 

Total  liabilities  and  net  worth.. 


—  $1,258,985  . 

18,520,819  4,141,583  5,400,568 


$22,435,887  $14,137,601 
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45  Orders — Serial  Number  4979 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

At  a  session  of  the  Civil  Aeronautics  Board 
held  at  its  office  in  Washington,  D.  C. 
on  the  15th  day  of  July,  1946. 

Docket  No.  1706 

I 

In  the  matter  of  the  compensation  for  the  transporta¬ 
tion  of  mail  by  aircraft,  the  facilities  used  and  useful 
therefor,  and  the  services  connected  therewith,  of 

Pan  American  Airways,  Inc. 

In  its  transatlantic  operations 

Order  to  Show  Cause  and  Amending  Order  Instituting 

Proceeding 

The  Board  having  considered  all  of  the  information  and 
data  set  forth  or  specifically  referred  to  in  the  Statement 
of  Tentative  Findings  and  Conclusions,  together  with  the 
Appendices  attached  thereto,  dated  July  15,  1946  (herein¬ 
after  referred  to  as  the  “Statement”),  which  Statement  is 
attached  hereto  and  made  a  part  hereof,  and  having  on 
the  basis  thereof  made  the  tentative  findings  and  con- 
elusions  set  forth  in  the  Statement ;  and 

The  Board  finding  that  its  action  in  this  matter  is  in  the 
public  interest  and  is  necessary  to  carry  out  the  provisions 
of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  and  to 
exercise  its  powers  and  duties  thereunder; 

It  Is  Ordered,  That  this  proceeding  be  and  it  is  amended 
to  include  the  fixing  and  determining  of  fair  and  reason¬ 
able  rate  or  rates  of  compensation  to  be  paid  Pan  Ameri¬ 
can  Airways,  Inc.,  for  the  transportation  of  mail  by  air¬ 
craft,  the  facilities  used  and  useful  therefor,  and  the 
services  connected  therewith  on  and  after  January  1,  1945, 
between  all  points  between  which  Pan  American  Airways, 
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Inc.,  was,  presently  is  or  hereafter  may  be,  authorized  by 
its  transatlantic  certificates  of  public  convenience  and 
necessity  to  carry  mail  to  points  in  Bermuda,  Europe, 
Africa  and  Asia; 

It  Is  Further  Ordered  That  Pan  American  Airways, 
Inc.,  be  and  it  is  directed  to  show  cause  why  the  Board 
should  not  make  final  the  findings  and  conclusions  set 
forth  in  the  Statement  and  upon  the  basis  thereof  fix,  de¬ 
termine  and  publish  the  rates  set  forth  in  the  said  State¬ 
ment  as  the  fair  and  reasonable  rates  of  compensation  to 
be  paid  respondent  for  the  transportation  of  mail,  the 
facilities  used  and  useful  therefor,  and  the  services  con¬ 
nected  therewith  by  Pan  American  Airways,  Inc.,  in  its 
Atlantic  Operations  during  the  calendar  year  1945 ; 

It  Is  Further  Ordered  That  Pan  American  Airways, 
Inc.,  be  and  it  is  directed  to  show  cause  why  the  Board 
should  not  adopt  the  findings  and  conclusions  set  forth  in 
the  Statement,  and  upon  the  basis  thereof  fix,  determine 
and  publish  the  rate  set  forth  in  the  said  Statement  as 
the  fair  and  reasonable  temporary  rate  of  compensation 
to  be  paid  respondent  for  the  transportation  of  mail  by 
aircraft,  the  facilities  used  and  useful  therefor,  and  the 
services  connected  therewith  in  its  Atlantic  Operations,  oh 
and  after  January  1,  1946,  pending  the  determination  and 
establishment  of  the  final  rate  in  the  instant  proceeding; 

It  Is  Further  Ordered  That  all  further  procedure 
herein  shall  be  in  accordance  with  section  285.11  of 
46  the  Economic  Regulations  (Rule  11  of  the  Rules 
of  Practice)  and  that  any  notice,  as  provided  for  in 
paragraph  (c)  (1)  of  said  section  285.11,  that  there  exists 
any  objection  to  the  rate  for  the  year  1945,  or  to  the  tem¬ 
porary  rate  for  the  period  on  and  after  January  1,  1946, 
as  set  forth  in  the  Statement  or  to  the  admissibility  in 
evidence  of  any  exhibits  accompany,  or  to  the  information 
specifically  referred  to  in,  the  Statement  shall  be  filed  with 
the  Civil  Aeronautics  Board  within  seven  days  after  the 
date  of  this  Order,  and  if  notice  is  filed  as  aforesaid, 


written  answer  and  any  supporting  documents,  as  pro¬ 
vided  in  paragraphs  (c)  (1)  and  (c)  (2)  of  said  section 
285.11,  shall  be  filed  with  the  Board  within  thirty  <jlays 
after  the  date  of  service  of  this  Order ; 

It  Is  Further  Ordered  That  this  Order  and  the  attached 
Statement  of  Tentative  Findings  and  Conclusions  be 
served  upon  Pan  American  Airways,  Inc. 

By  the  Civil  Aeronautics  Board: 

/s/  Fred  A.  Toombs 
Fred  A.  Toombs 


(seal.) 


Acting  Secretary 


48  Received  July  24,  1946 


BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Docket  No.  1706 
In  the  Matter  of 

The  compensation  for  the  transportation  of  mail  by  air¬ 
craft,  the  facilities  used  and  useful  therefor,  and  the  serv¬ 
ices  connected  therewith,  of 

Pan  American  Airways,  Inc. 

In  its  transatlantic  operations 

Notice  of  Objection  Pursuant  to  Section  285.11(c)  (lj)  a 
of  the  Economic  Regulations 

Now  comes  Pan  American  Airways,  Inc.  and  hereby 
gives  notice  that  it  objects  to  the  tentative  rates  set  forth 
in  the  “Statement  of  Tentative  Findings  and  Conclu¬ 
sions”,  dated  July  15,  1946,  attached  to  the  “Order  To 
Show  Cause  And  Amending  Order  Instituting  Proceed¬ 
ings”  (Serial  No.  4979)  served  under  date  of  July  17, 
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1946,  both  with  respect  to  the  final  rate  for  “the  cal¬ 
endar  year  1945”  and  with  respect  to  the  temporary  rate 
for  the  period  “on  and  after  January  1,  1946  pending  the 
determination  and  establishment  of  the  final  rate  in  the 
instant  proceeding.”  Pursuant  to  Section  285.11(c) (l)b 
of  the  Economic  Regulations  a  written  answer  setting 
forth  such  objections  wull  hereafter  be  filed. 

Respectfully  submitted, 


Dated:  July  23,  1946. 


Pan  American  Airways,  Inc. 
By  /s/  Henry  J.  Friendly 
Henry  J.  Friendly 
Vice  President  and 
General  Counsel. 


•  •  * 


**•••• 


50  Received  Sept.  17,  1946 


BEFORE  THE  CIVIL  AERONAUTICS  BOARD 

Docket  No.  1706 
In  the  Matter 

of 

Pan  American  Airways,  Inc. 


Compensation  for  the  transportation  of  mail  by  aircraft,  the 
facilities  used  and  useful  therefor,  and  the  services 
connected  therewith  (Atlantic  Division)  from  January 
1, 1945. 

Answer  of  Pan  American. Airways,  Inc., 
to  Order  to  Show  Cause. 

Now  Comes  Pan  American  Airways,  Inc.,  and  by  this, 
its  Answer  to  the  Order  to  Show  Cause  and  Amending 
Order  Instituting  Proceeding,  issued  July  15,  1946  (Serial 
No.  4979)  in  the  above-entitled  proceeding,  objects  to  cer- 
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tain  of  the  tentative  findings  and  conclusions  specified  in 
the  Statement  of  Tentative  Findings  and  Conclusions  at¬ 
tached  to  and  made  a  part  of  such  Order  (hereinafter  re¬ 
ferred  to  as  the  “Statement”),  and  to  the  admissibility 
in  evidence  of  certain  of  the  appendices  attached  to  the 
Statement,  or  information  specified  therein,  in  the  malnner 
and  to  the  extent  hereinafter  set  forth.* 


A.  Rates  for  the  Calendar  Year  1945 

Objection  is  made  to  the  proposed  determination  that 
for  the  calendar  year  1945  the  fair  and  reasonable  raje  of 
compensation  for  the  transportation  of  United  States  inail 
by  aircraft,  the  facilities  used  and  useful  therefor,  an4  the 
services  connected  therewith,  on  respondent’s  transat¬ 
lantic  routes,  is  $1.50  per  United  States  main  ton-hiile, 
and  to  certain  of  the  tentative  findings  and  conclusions  in 
the  Statement  as  being  the  basis  for  the  foregoing  deter¬ 
mination,  as  follows: 


1.  References  to  North  Atlantic  Route  Case 
(Statement,  pp.  8-9) 

i 

Objection  is  made  to  the  references  in  the  Statement  to 
the  estimates  of  costs  and  traffic  submitted  in  the 
51  North  Atlantic  Route  case,  to  the  extent  that  quch 
references  are  intended  to  provide  any  basis  for  the 
fixing  of  respondent’s  rate  herein.  It  is  contended  that 
such  estimates  had  no  relation  whatever  to  the  conditions 
under  which  the  operations  here  under  consideration  wfere 
conducted.  Objection  is  therefore  made  to  the  reception 
in  evidence  in  this  proceeding  of  the  information  specified 
in  the  Statement  with  respect  to  such  estimates  and  of 
Appendix  No.  7  attached  to  the  Statement,  on  the  ground 
of  their  lack  of  relevance  and  materialtiy. 

•  The  specification  of  objections  contained  in  this  Answer  is  not  to  be  deemed 
an  admission  or  acquiescence  with  respect  to  other  portions  of  the  Statement. 


74 


2.  The  Use  of  Preliminary  Financial  Data 
(Statement,  p.  9) 

Objection  is  made  to  the  proposed  determination  of  the 
1945  rate  on  the  basis  of  preliminary  1945  financial  data. 
Respondent’s  final  1945  report  for  its  Atlantic  Division  is 
now  on  file  with  the  Board.  This  final  report  shows  ad¬ 
justments  in  substantial  amounts  of  the  data  contained  in 
the  preliminary  report.  It  is  contended  that  the  1945 
rate  should  be  fixed  on  the  basis  of  the  final  report,  and 
all  data  submitted  by  respondent  in  this  Answer  are  based 
upon  such  final  report.  Attached  hereto,  marked  Exhibits 
PA  1  and  PA  2,  and  made  a  part  hereof,  are  statements 
of  the  final  operating  results  and  balance  sheet  data  for  the 
year  1945  with  respect  to  respondent’s  Atlantic  Division 
operations,  based  upon  such  final  report  (and  reflecting 
certain  adjustments  hereinafter  explained).  Such  final 
report  is  necessarily  based  upon  certain  assumptions  as 
to  the  basis  upon  which  respondent’s  Army  Contract  serv¬ 
ices  shared  in  1945  expense.  Respondent  hereby  reserves 
the  right  to  supplement  the  data  submitted  herewith  to 
reflect  adjustments  relating  to  the  Army  Contract. 

3.  Depreciation  of  and  Investment  in  DC-4  Aircraft 
(Statement,  pp.  10-11,  14) 

Objection  is  made  to  the  tentative  findings  and  conclu¬ 
sions  with  respect  to  the  depreciation  of  and  investment 
in  Douglas  DC-4  aircraft.  Attached  hereto,  marked  Ex¬ 
hibit  PA  3  and  made  a  part  hereof  is  a  statement  as  to  the 
DC-4  aircraft  assigned  to  the  respondent’s  Atlantic  Di¬ 
vision  during  1945,  showing  the  estimated  capital  cost  to 
respondent  of  such  aircraft,  the  dates  as  of  which  such 
aircraft  were  acquired,  and  the  number  of  days  as  to  which 
depreciation  on  such  aircraft  is  chargeable  to  1945  opera¬ 
tions.  It  is  contended  that  in  determining  the  rate  for 
1945,  the  Board  should  recognize  an  average  1945  invest¬ 
ment  in  these  aircraft  of  $357,212  and  should  allow  depre¬ 
ciation  charges  in  the  amount  of  $50,581,  based  upon 
amortization  over  three  years  to  a  $15,000  residual  value. 
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52  4.  Engine  Overhaul  Reserve  (Statement,  pp.  11,\13) 

Objection  is  made  to  the  tentative  findings  and  cohclu- 
sions  with  respect  to  the  provision  for  the  overhaul  of  joe¬ 
ing  B-314  engines  leased  from  the  Navy.  While  no  objection 
in  principle  is  made  to  the  proposed  elimination  of  the 
reserve  provision  from  expenses,  it  is  contended  that  such 
elimination  should  be  based  on  respondent’s  final  1945  re¬ 
port — or  in  the  amount  of  $74,644.  As  to  the  treatment  of 
the  reserve,  it  is  contended  that  it  should  be  adjusted  <J>nly 
by  the  elimination  of  the  December  31,  1945  balanc^  of 
$74,644  in  computing  the  average  for  the  year,  and  that  the 
average  amount,  as  so  adjusted,  should  be  recognized  as 
an  operating  reserve  for  the  year  1945. 

5.  Classification  of  Mail  Pay  Receivable  as  Wording 
Capital  (Statement,  p.  14). 

Objection  is  made  to  the  tentative  finding  and  conclusion 
that  respondent  had  additional  1945  working  capital  in  the 
amount  of  the  1945  United  States  mail  pay  receivable.  It 
is  contended  that,  under  the  circumstances  of  this  case,  |his 
receivable  is  not  in  this  instance  of  such  currency  as  to  be 
properly  classified  as  working  capital  for  rate-making  pur¬ 
poses,  regardless  of  the  appropriate  balance  sheet  treat¬ 
ment.  Not  only  is  the  amount  of  the  receivable  as  yet 
undetermined,  but  it  is  obvious  that  no  art  thereof  wifi  be 
collected  until  long  after  a  year  from  the  closing  accrual 
date  and  well  after  two  years  from  the  opening  accural  date. 

6.  Equipment  Purchase  Fund  (Statement,  p.  14). \ 

Objection  is  made  to  the  tentative  findings  and  conclu¬ 
sions  with  respect  to  the  proposed  transfer  to  working  cap¬ 
ital  of  the  item  of  ‘  ‘  Investments  and  Special  Funds  ’  ’  in  the 
average  amount  of  $6,847,585.  The  great  bulk  of  tpis 
amount  of  $6,847,585.  The  great  bulk  of  this  amount  repre¬ 
sented  a  portion  of  new  capital  acquired  in  June,  1^45, 
which  was  reserved  by  respondent  against  the  purchase  of 
flight  equipment  in  connection  with  respondent’s  reconvler- 
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sion  and  post-war  program  and  allocated  to  respondent’s 
Atlantic  Division  in  the  initial  amount  of  $12,800,000.  (The 
amount  referred  to  in  the  Statement  also  includes  other 
funds  previously  escrowed  for  the  purchase  of  flight  equip¬ 
ment).  Attached  hereto,  marked  Exhibit  PA  4  and  made 
a  part  hereof  is  a  copy  of  a  resolution  of  the  Executive 
Committee  of  respondent’s  board  of  Directors  which  reso¬ 
lution  ratified  the  action  of  respondent’s  officers  in  reserv¬ 
ing  the  said  amount  of  $12,800,000.  Since  the 
53  establishment  of  these  funds,  respondent  has 
acquired  DC-4  and  Lockheed  Constellation  flight 
equipment,  which  acquisitions  have  been  paid  for  out  of 
the  funds  and  the  remaining  portion  of  the  funds  initially 
allocated  to  respondent’s  Atlantic  Division  has  been  de¬ 
posited  or  escrowed  for  the  acquisition  of  other  flight 
equipment  for  Atlantic  services.  On  the  basis  of  present 
equipment  allocations  the  amount  of  equipment  funds 
allocable  to  respondent’s  Atlantic  Division  would  be  sub¬ 
stantially  larger  than  the  amount  allocated  on  the  1945 
books.  It  is  contended  that  the  establishment  of  these  funds 
constituted  a  proper  exercise  of  management  discretion, 
that  it  was  consistent  with  prudent  financial  management 
and  recognized  accounting  practices,  and  that  they  should 
be  recognized  in  the  fixed  investment  base  in  at  least  the 
average  amount  of  $6,789,562  (after  treating  the  DC-4’s  as 
owned  aircraft). 

7.  Allowable  Amount  of  Working  Capital 
( Statement ,  p.  14). 

Objection  is  made  to  the  tentative  findings  and  conclu¬ 
sions  to  the  effect  that  respondent’s  working  capital  during 
1945  w~as  excessive.  It  is  contended  that  respondent’s  1945 
net  working  capital  amounted  to  $2,951,901,  and  that  this 
amount,  representing  4.25  months’  operating  expense  ex¬ 
clusive  of  depreciation,  was  not  excessive,  particularly  in 
view  of  the  extremely  slow  collectability  of  many  of  re¬ 
spondent’s  receivables  and  the  other  circumstances  sur¬ 
rounding  respondent’s  operations. 
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6.  The  Compensatory  Rate  Basis  (Statement,  pp .  15+20). 

Objection  is  made  to  the  tentative  findings  and  conclu¬ 
sions  with  respect  to  the  propriety  of  fixing  the  1945  [rate 
on  a  compensatory  basis,  to  the  references  in  the  Statement 
to  the  1945  operating  results  of  American  Overseas  Air¬ 
lines  (to  the  extent  that  such  references  are  intended  to 
provide  any  basis  for  the  fixing  of  respondent’s  rate),  and 
to  the  tentative  finding  and  conclusion  that  respondent’s 
rate  should  be  uniform  with  that  of  American  Overseas 
Airlines.  It  is  contended  that  the  data  contained  in  Exhibits 
PA  1  and  PA  2  show  that  respondent’s  transatlantic  oper¬ 
ations  in  1945  were  clearly  on  a  “need”  basis.  It  is  further 
contended  that  a  comparison  of  the  operating  result^  of 
respondent’s  services  with  those  of  American  Overseas 
on  any  such  basis  as  that  set  forth  in  the  Statement  is 
wholly  improper,  and  that  no  such  comparison  would  be 
proper  which  did  not  reflect,  fully  and  in  detail,  the  many 
basis  differences  between  the  two  operations,  ijur- 
ther  objection  is  therefore  made  to  the  reception  in 
54  evidence  in  this  proceeding  of  the  information  speci¬ 
fied  in  the  Statement  with  respect  to  the  operations 
of  American  Overseas  and  of  Appendix  5  attached  to  the 
Statement. 

9.  The  Use  of  the  1946  Tax  Rate  (Statement,  p.  21). 

Objection  is  made  to  the  tentative  finding  and  conclusion 
with  respect  to  the  provision  for  Federal  income  taxe^  at 
38%  in  figuring  the  return  provided  by  the  1945  rate,  ij  is 
contended  thatfor  the  purposes  of  this  proceeding  the  pro¬ 
vision  for  taxes  should  be  figured  at  the  1945  rate  of  40%. 

| 

10.  Property  Purchased  from  the  Navy  Department  in  19,45 

Respondent’s  reported  investment  for  1945  reflected  for 
only  the  last  portion  of  the  year  certain  property  acquired 
from  the  Navy  Department  during  the  year,  since  sfich 
property  was  acquired  under  an  agreement  which  was  ijiot 
executed  until  August,  1945.  However,  all  such  property 


was  acquired  as  of  January  1,  1945.  It  is,  therefore,  con¬ 
tended  that  respondent's  reported  average  fixed  investment 
should  be  increased  in  the  amount  of  $83,993  in  order  to 
reflect  such  acquisitions  as  of  January  1,  1945. 

11.  Failure  to  Take  Into  Account  Rate-Making  Elements. 

Objection  is  made  generally  to  the  proposed  finding  that 
$1.50  per  United  States  mail  ton-mile  would  constitute  a 
fair  and  reasonable  rate  for  the  year  1945  on  the  ground 
of  the  failure  of  the  Board  to  take  adequately  into  account 
the  rate-making  elements  prescribed  in  Section  406  (b)  of 
the  Civil  Aeronautics  Act. 

12.  Effect  of  Foregoing  Objections  on  Tentative  Rate. 

As  shown  by  Exhibits  PA  1,  and  PA  2,  after  giving 
effect  to  the  foregoing  objections,  respondent's  average  in¬ 
vestment  during  1945  for  rate-making  purposes  was  at  least 
$12,404,874,  its  loss  before  United  States  mail  pay  was 
$1,299,54S  and  the  mail  pay  needed  to  provide  a  return 
after  taxes  of  10%  on  such  investment,  was  $3,367,027.  It 
is,  therefore,  contended  that  the  Board  should  find  that  for 
the  calendar  year  1945  the  fair  and  reasonable  compensa¬ 
tion  for  the  transportation  of  United  States  mail  by  air¬ 
craft,  the  facilities  used  and  useful  therefor  and  the  serv¬ 
ices  connected  therewith  on  the  routes  concerned  in  this 
proceeding,  is  at  least  the  amount  of  $3,367,027.  As  indi¬ 
cated  in  paragraph  6  above  and  by  Exhibit  PA  2,  in  com¬ 
puting  average  investment  for  the  purposes  of  this  pro¬ 
ceeding,  respondent  has  limited  the  item  of  equipment  pur¬ 
chase  funds  to  the  amount  initially  allocated  to  respond¬ 
ent’s  Atlantic  Division  as  shown  by  the  1945  books, 
55  although  this  minimum  treatment  of  such  funds. 

Such  treatment  herein  is  without  prejudice  to  such 
position  as  respondent  may  be  advised  to  take  with  respect 
to  an  increased  allocation  to  the  Atlantic  Division. 
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Exhibits  of  Petitioner  Annexed  to  Its  Answer. 


59  EXHIBIT  PA-1 

CAB  Docket  No.  1706 

PAN  AMERICAN  AIRWAYS,  INC. 

TRANSATLANTIC  RATE  PROCEEDING 

Operating  Results  for  Year  1945  Based  on  December 

Final  Closing 

As  per  As  Adjusted 

2380  for  Rate  Making 

Reports  Adjustments  Purposes 


Non  U.  S.  Mail  Revenue 
Passenger 
Excess  Baggage 
Foreign  Mail 
Express 
Other 

Total 


$  4,780,832 

97.831 

1,872,842 

302,424 

105,246 

$  7,i59.W5 


$  4,780,832 

97,831 

1,^72,842 

302,424 

105,246 

$  7,i59,W  S 


Flying  Operations 

Flight  Equipment  Maintenance 

Depreciation  Flight  Equipment 

Total 

Ground  and  Indirect  Expenses 
Operations,  Communications  and 
Equipment  Maintenance 
Passenger  Service 
Traffic  and  Sales 
Advertising  and  Publicity 
General  and  Administrative 
Depreciation — Ground  Equipment 


2,912,656  $-^25,2977  2,887,359 


Total  Operating  Expenses  $ 


1,532,860 

47,093 

—74,644  7 
39,691 7 

1,458,216 

86,784 

$  4,492,609 

$ — 60,250 

$ 

4*4-1 

*2,359 

1,751,998 

• 

i,7 

51,998 

555,432 

5: 

55,432 

683,688 

6: 

83,688 

324,479 

3*4,479 

756,245 

—91,861 7 

664,384 

46,383 

^6,383 

$  8,610,834 

$ — 152,111 

$ 

8,4! 

58,723 

Net  Operating  Income  before  U.  S. 
Mail  Pay 


$—1,451,659  $  152,111  $—1,299,548 


1  Elimination  of  rental  on  DC-4*s  which  were  treated  as  owned  aircraft  in 
Show  Cause  Order. 

s  Elimination  of  balance  of  reserve  provision  for  Boeing  aircraft  engines. 

1  Increase  in  depreciation  on  DC-^s  when  treated  as  owned,  and  using  3-year 
life  and  $15,000  residual  value  (See  Exhibit  PA-3) 

Depreciation  on  DC-4’s  $50,581 

Less  depreciation  already  taken  on 

DC-4  conversion  costs  (3-year  basis)  10,890 


Net  increase 


$39,691 


*  Post  Navy  Contract  expenses  eliminated  per  Show  Cause  Order. 
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60  •  EXHIBIT  PA-2 

CAB  Docket  No.  1706 

PAN  AMERICAN  AIRWAYS,  INC. 
TRANSATLANTIC  RATE  PROCEEDING 

Investment  as  at  December  31,  1945,  and  Average 
Investment  for  Year  1945  Based  on  Final  Closing 
and  as  Adjusted  for  Rate  Making  Purposes 

Average  Investment 


As  at  Adjusted  for 

Dec.  3i,  1945  As  Rate  Making 

(Final)  Reported  Adjustments  Purposes 


Working  Capital 

Current  assets  $11,773,110  $6,075,560  $  249,131V  $  6,307,822 

—246,552  V 
230,683  V 

Prepayments  187,603  139,9x8  139,918 

Miscellaneous  deferred  charges  150,145  80,980  80,980 


$12,110,858  $6,2954.58  $  233,262 

$  6,528,720 

Less: 

Current  liabilities 

$  4,176,219  $2,604,117  $  314,676  V  $  2,918,793 

Deferred  credits 

993,916 

564,285 

$  564,285 

Operating  reserves 

106,023 

99,483  —5,742 4/ 

93,741 

$  5,276,158  $3,267,885  $  308,934 

$  3,576,819 

Net  Working  Capital 

$  6,834,700  $3,027,573  $—75,672 

$  2,951,901 

Non-current  inventories 

204,128 

249,131  —249,131  V 

Investments  and  special  funds 

12,928,600 

7,119,319  —329,757  V 

6,789,562 

Flight  equipment 

Other  operating  property  and 

1,243,113 

201,920  65,230  V 

626,960  18,763  V 

596,907 

equipment  (net) 

663498 

380,996 

Long  term  operating  property 

—264,727  V 

prepayments 

3,681 

1,995 

1,995 

Non-operating  property  and 

i,393  —i,393  V 

equipment 

255 

— 

Estimated  U.  S.  mail  pay 

receivable 

1,683,513*/ 

1,683,513 

$21,877,975  $11,228,291  $1,176,583  $12404,874 


xTo  transfer  non-current  inventories  to  Working  Capital. 

*  To  eliminate  estimated  U.  S.  mail  pay  included  in  Final  Closing. 

3  To  reflect  additional  investment  in  assets  purchased  from  the  Navy  in 
August  1945,  as  of  January  1,  1945,  under  Navy  Contract  7525  by  8/13  of  pur¬ 
chase  price  for  period  not  shown  on  books  as  follows: 


Cost 

Increase  in  Average 
Investment 

Flight  equipment 

$105,999 

$65,23)0 

Ground  equipment 

30489 

18,7^3 

136488 

83,993 

Materials  and  supplies 

374,860 

230,683 

Total  adjustment  to  current  liabilities 

$511,348 

$314,6^6 

1  V  v —  1— 

4  To  increase  Working  Capital  because  of  the  adjustment  of  $74,6)4  to 
eliminate  Final  Closing  balance  in  Reserve  for  Overhaul  of  Boeing  Engines. 
(1/13  of  $74,644=$5>742) 

3  To  increase  average  investment  in  DC-4  aircraft  to  include  purchase  price 
and  conversion  costs  not  recorded  at  Final  Closing. 

Total  cost  8  DC-4  aircraft  as  per  Exhibit  PA-3  $1,310,225 

Less  1/2  of  depreciation  accrued  (50,581)  4s>291 


Average  investment  during  3-1/3  months  aircraft  owned 

Average  investment  stated  on  annual  basis 

Less  average  recorded  conversion  costs  capitalized  on  books 

Net  increase  in  average  investmnt 


+.934 


$ 


3^7,210 

27.453 

329.757 


*  To  allocate  adjusted  Final  investment  in  ground  operating  property  and 
equipment  to  Army  Contract  services  on  the  basis  of  per  cent  of  total  deprecia 
tion  expense  on  such  facilities  bom  by  the  contract. 

T  To  eliminate  non-operating  property. 

*To  set  up  average  estimated  U.  S.  mail  pay  receivable. 


Loss  before  U.  S.  mail  pay  (Exhibit  PA-i) 
10%  return  on  investment  of  $12,404,874 
Provision  for  40%  income  taxes 


$1,299,548 

1,240487 

O-/  -  -  — 


82 

M92 

$3,36 

b,027 

$1,68 

5,5X3 

Total  U.  S.  mail  pay  required 
Average  amount  (1/2  of  3,367,027) 
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62  EXHIBIT  PA-3 

CAB  Docket  No.  1706 

PAN  AMERICAN  AIRWAYS,  INC. 
TRANSATLANTIC  RATE  PROCEEDING 

Estimated  Cost  of  Douglas  DC-4  Equipment  and 


Depreciation 

Expense  for  Year  1945 

Based 

ON 

3-Year  Life  and  $15,000 

Residual 

Value 

\ 

9-14-45 

8888i‘/ 

$555,302 

$  128.13 

61 

$  7,8i5-93 

9-17-45 

88882 

160,501 

132.88 

58 

7,707.04 

9-17-45 

88883 

153,999 

126.94 

69 

8,758.86 

9-2 1 -+5 

88884 

158,887 

131.40 

44 

5,781.60 

9-21-45 

88885 

153,929 

126.88 

31 

3,933-28 

9-21-45 

88886 

156,295 

129.04 

44 

5,677.76 

9-2 1 -45 

88887 

184,877 

155.14 

37 

5,740.18 

9-21-45 

88888 

186,435 

156.56 

33 

5,166.48 

Total 

$1,310,225 

$50,581.13 

1  Transferred  to  Pacific  operations  12-23-45. 

63  EXHIBIT  PA-4 

CAB  Docket  No.  1706 

PAN  AMERICAN  AIRWAYS^NC. 

TRANSATLANTIC  RATE  PROCEEDING 

Extract  From  Minutes  of  Meeting  of  Executive  Com¬ 
mittee  of  Pan  American  Airways,  Inc.,  Held  on 
August  14,  1945. 

“Upon  motion,  duly  made  and  seconded,  the  following 
resolution  was  unanimously  adopted : 

Resolved,  that  the  action  of  the  officers  of  this  Corpora¬ 
tion  in  heretofore  establishing  on  the  balance  sheet  of  this 
Corporation  an  account  designated  “Equipment  Pur¬ 
chases — Funds”  and  in  heretofore  segregating  into  such 
account  United  States  %%  Treasury  Certificates  of  In¬ 
debtedness,  Series  E,  due  June  1,  1946,  in  the  principal 
amounts  indicated  below  for  the  purpose  of  covering  the 
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purchase  of  property  and  equipment  for  use  in  the  follow¬ 
ing  operating  divisions  of  this  Corporation,  respectively: 

Division  Principal  Amount 

Latin  American  .  $6,400,000 

Atlantic  .  12,800,000 


Pacific- Alaska  (Pacific  Sector) .  4,800,000 

Pacific- Alaska  (Alaska  Sector)  .  1,000,000 


be  and  the  same  hereby  are  ratified,  and  that  the  proper 
officers  of  this  Corporation  be,  and  they  hereby  are,  au¬ 
thorized  from  time  to  time  to  substitute  for  the  XJ.  S.  Gov¬ 
ernment  securities  then  in  said  account  other  U.  S.  Gov¬ 
ernment  securities  which  shall  be  in  the  same  aggregate 
account  in  connection  with  such  substitution  and  whibh 
shall  relate  to  the  same  operating  division  or  divisions, 
respectively,  as  the  securities  so  withdrawn.” 

•  *  •  •  •  •  •  •  •  i  • 

73  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD  I  * 

WASHINGTON,  D.  C. 

Docket  No.  1706 

Pan  American  Airways,  Inc.  Mail  Rates  for  Atlantic 
Division  Services  for  1945 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith  of  Pan  American 
Airways,  Inc.,  in  its  transatlantic  operations. 

Report  of  Prehearing  Conference  Held  October  25,  1946 

Presiding:  William  J.  Madden,  Examiner. 

Pursuant  to  notice,  a  prehearing  conference  was  held  on 
October  25,  1946,  at  11 :00  a.  m.,  in  Room  1508,  Commerce 
Department  Building,  Washington,  D.  C.  The  follow¬ 
ing  persons  were  present: 


84 


John  H.  Slate,  Robert  G.  Ferguson,  and  Roland  P.  Mon- 
son  for  Pan  American  Airways,  Inc. 

William  C.  Burt  and  G.  Robert  Henry,  Public  Counsel. 

Warner  H.  Hord,  Allan  Craig,  and  Irving  Roth  of  the 
Accounting  and  Rates  Division,  Civil  Aeronautics  Board. 

D.  R.  Forrester  for  the  Postmaster  General. 

On  July  15, 1946,  the  Board  issued  a  statement  of  tenta¬ 
tive  findings  and  conclusions  respecting  the  rate  of  mail 
compensation  to  be  paid  to  Pan  American  for  its  transat¬ 
lantic  services.  This  statement  fixed  a  tentative  rate  of 
$1.50  per  U.  S.  mail  ton-mile  for  the  calendar  year  1945. 
For  the  period  on  and  after  January  1, 1946,  the  statement 
fixed  a  temporary  rate  of  75  cents  per  U.  S.  mail  ton-mile, 
and  directed  that  the  proceeding  remain  open  for  the  later 
determination  of  what  the  final  rate  should  be  on  and  after 
January  1,  1946. 

74  In  its  answer  to  the  order  to  show  cause  ac¬ 

companying  the  statement,  Pan  American  objected 
to  the  tentative  rate  for  the  calendar  year  1945  and  also 
to  the  fixing  of  a  temporary  rate  to  be  effective  on  and 
after  January  1,  1946. 

Pan  American’s  objections  to  the  tentative  rate  for  the 
calendar  year  1945  are  set  forth  in  paragraphs  number 
(1)  to  (12)  of  its  answer.  Public  Counsel  prepared  and 
distributed  at  the  conference  a  statement  of  11  issues  which 
they  believed  to  be  raised  by  the  answer.  These  issues 
are  numbered  (1)  to  (11)  and  correspond  to  the  para¬ 
graphs  numbered  (1)  to  (11)  of  Pan  American’s  answer. 
The  statement  of  issues  circulated  by  Public  Counsel  is 
attached  as  Appendix  I  of  this  report.  Except  as  modified 
below  as  a  result  of  discussions  at  the  conference,  this 
statement  correctly  sets  forth  the  issues  to  be  decided  in 
this  proceeding. 

Issue  No.  1 — use  of  estimates  from  North  Atlantic  route 
case. — The  Board’s  statement  of  tentative  findings  and 
conclusions  contain  a  reference  of  the  estimated  operating 
cost  of  $2.65  per  revenue  plane  mile  which  Pan  American 
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used  in  the  so-called  North  Atlantic  route  case  and  com¬ 
pared  it  with  the  reported  cost  of  $4.42  per  revenue  plafie 
mile  for  the  calendar  year  1945.  It  is  not  clear  from  the 
statement  whether  or  not  the  Board  gave  any  weight  to 
the  estimates  used  in  the  Atlantic  route  case,  but  it  statec| : 

“The  differences  between  the  estimated  costs  and 
realized  costs,  however,  serve  to  indicate  the  improve¬ 
ments  in  unit  costs  which  should  be  forthcoming, 
75  barring  unforeseen  events  over  which  respond¬ 

ent  has  no  control,  as  conditions  warrant  ex¬ 
pansion  in  frequencies  with  justifiable  transportatioh 
rates,  and  respondent,  through  increased  experience, 
is  in  a  position  to  realize  operating  economies  by  thb 
institution  of  more  effective  management  controls.’ ’ 

Pan  American  objected  to  any  use  whatever  being  made 
of  the  estimates  in  the  certificate  case  in  determining  wha^ 
the  rate  should  be  for  the  calendar  year  1945,  pointing  out 
that  these  estimates  were  for  an  operation  of  an  entirely 
different  character  and  for  a  period  beginning  from  2  to  $ 
years  after  1945.  Public  Counsel  contended  that  the  esti¬ 
mates  would  be  proper  evidence  in  this  case,  not  for  the 
purpose  of  ascertaining  what  the  rate  level  should  be  fot 
1945,  but  for  the  purposes  used  by  the  board  in  its  state¬ 
ment,  as  indicated  in  the  above-quoted  portion.  It  was  noi 
possible  to  reach  an  agreement  on  this  item  at  the  confer^ 
ence  report.  It  is  the  ruling  of  the  Examiner  that  th^ 
estimates  referred  to  should  be  made  a  part  of  the  record 
for  the  purpose  of  fixing  a  rate  for  1945. 

Issue  No.  2 — use  of  'preliminary  financial  data. — The 
statement  of  tentative  findings  made  use  of  some  prelimi+ 
nary  1945  figures  in  arriving  at  the  rate,  and  Pan  Ameril 
can  objected  to  this.  It  was  agreed  at  the  conference  that 
the  best  figures  available  at  the  time  of  the  Board’s  de¬ 
cision  should  be  used. 

Issue  No.  3 — rate  of  depreciation  on  DC-4  aircraft. — It) 
was  agreed  at  the  conference  that  the  difference  of  opinion 
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between  Pan  American  and  Public  Counsel  as  to  the  serv¬ 
ice  life  and  residual  value  of  DC-4  aircraft  would  have  to 
be  resolved  by  the  Board  in  its  decision,  but  that  the 
76  figures  of  actual  cost  (or  rental  charges)  of  the  air¬ 
craft  would  be  those  which  were  reliably  established 
at  the  hearing. 

Issue  No.  4 — treatment  of  engine  overhaul  reserve. — It 
was  agreed  at  the  conference  that  in  view  of  Pan  Amer¬ 
ican’s  answer  the  only  question  remaining  on  this  point 
was  the  determination  of  the  actual  figures.  Pan  Amer¬ 
ican  will  submit  an  exhibit  showing  the  actual  figures  which 
should  be  used  in  the  disposition  of  the  amount  reserved 
for  engine  overhaul. 

Issue  No.  8 — new  issues  raised  by  Pan  American’s  con¬ 
tention  that  it  was  on  a  “need”  basis  during  1945. — Public 
Counsel’s  statement  of  issues  set  forth  four  additional 
issues,  lettered  (a)  to  (d),  inclusive,  which  they  contend 
are  raised  and  should  be  determined  in  view  of  Pan  Amer¬ 
ican’s  contention  that  it  was  on  a  “need”  basis  during 
1945.  (Items  (a)  and  (b)  were  particularly  discussed  at  the 
conference  and  Pan  American  contended  that  they  should 
not  be  examined  into,  while  Public  Counsel  contended  that 
they  were  proper  subjects  for  examination.  The  Examiner 
ruled  that  Pan  American’s  contention  (that  it  was  on  a 
need  basis)  necessarily  resulted  in  the  opening  of  new  is¬ 
sues  such  as  listed  by  Public  Counsel,  and  that  any  proper 
evidence  relating  thereto  would  be  admissible.  Particular 
reference  was  made  to  the  profits  derived  by  Pan  Amer¬ 
ican  in  the  sale  of  stock  in  China  National  Aviation  Cor¬ 
poration.  The  Examiner  made  it  plain  that  in  deciding 
that  such  evidence  should  be  admitted  it  did  not  constitute 
a  determination  that  profits  (or  losses)  so  established 
should  necessarily  be  taken  into  consideration  by  the  Board 
in  fixing  the  rate. 

Issue  No.  9. — income  tax  rate. — It  was  agreed  that  the 
income  tax  rate  which  Pan  American  was  actually  required 
to  pay  in  1945  would  be  the  rate  used  by  the  Board. 
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77  Issue  No.  10.  It  was  agreed  that  there  was  no  i^sue 
between  Pan  American  and  Public  Counsel  on  jhis 

point  except  as  to  the  correctness  of  the  figures  to  be  u^ed. 
Pan  American  will  undertake  to  establish  the  exact  figures. 

Issue  No.  11 — failure  to  take  into  account  all  rate-making 
elements. — In  connection  with  this  objection  Pan  Ameripan 
stated  that  it  desired  to  ascertain  what,  if  any,  profits  the 
Post  Office  Department  earned  from  the  sale  of  ainhail 
postage  on  airmail  carried  by  Pan  American.  Public  Coun¬ 
sel  will  undertake  to  obtain  from  the  Post  Office  Depart¬ 
ment  an  analysis  of  the  net  revenue  accruing  to  it  frbm 
the  sale  of  airmail  postage  for  mail  carried  by  Pan 
American. 

INFORMATION  REQUESTED  FROM  PAN 
.  AMERICAN  BY  PUBLIC  COUNSEL 

Public  Counsel  presented  at  the  conference  a  statement 
setting  forth  information  and  material  which  it  requested 
Pan  American  to  furnish  for  use  in  the  hearing.  This  state¬ 
ment  is  attached  as  Appendix  2  to  this  report,  and,  with 
the  exceptions  noted  below,  Pan  American  agreed  to  sub¬ 
mit  exhibits  reflecting  the  information  requested. 

Registration  statement  of  Pan  American  Airways  Corp. 
( item  5). — Pan  American  objected  to  the  request  to  furnish 
the  income  tax  return  of  Pan  American  Airways  Corp.,  on 
the  grounds  that  this  would  not  be  relevant  to  the  affafirs 
of  Pan  American  Airways,  Inc.  However,  it  agreed  to  sub¬ 
mit  the  return,  reserving  the  right  to  object  to  its  admission 
at  the  hearing. 

Registration  statement  of  Pan  American  Airways  Corp. 
filed  with  the  Securities  and  Exchange  Commission 
(item  6). — Pan  American  agreed  to  furnish  copy  of  tfhis 
statement,  but  reserved  the  right  to  object  to  its  admission 
in  evidence  at  the  hearing. 

78  Exhibit  in  connection  with  amount  of  working  capi¬ 
tal  to  be  allowed  (item  8). — Pan  American  objected 


88 


to  the  request  of  Public  Counsel  for  an  exhibit  setting  forth 
in  detail  the  time  lag  between  income  and  expenditures. 
The  Examiner  ruled  that  since  Pan  American  was  under¬ 
taking  to  establish  that  working  capital  equivalent  to  4.25 
months  operating  expenses  should  be  allowed,  it  was  at 
liberty  to  support  this  contention  by  whatever  evidence 
it  deemed  appropriate. 

Allocation  of  certain  expenses  under  contract  W-535 
ac-35719  (item  10). — In  connection  with  this  request  Pub¬ 
lic  Counsel  stated  that  he  simply  wanted  a  brief  explana¬ 
tion  of  how  these  allocations  were  made,  but  including  in¬ 
formation  as  to  who  was  responsible  for  the  allocation. 

Termination  date  and  settlement  of  contract  W-535 
ac-35719  (item  12). — At  the  request  of  Pan  American  and 
with  the  agreement  of  Public  Counsel,  the  wording  of  this 
request  was  revised  to  read  as  follows : 

“State  whether  any  adjustments  of  the  1945  Atlantic 
Division  final  financial  reports  are  necessitated  by  ad¬ 
justments  subsequent  to  March  ( ?)  reports  under  Con¬ 
tract  35719  and,  if  so,  the  nature  and  amount  of  such 
adjustments.  ’  ’ 

Atlantic  Division  expenses  disallowed  by  the  War  De¬ 
partment  (item  13). — Pan  American  agreed  to  furnish  the 
information  requested  under  this  item  insofar  as  practi¬ 
cable,  and  it  was  understood  that  Public  Counsel  would 
have  the  right  to  request  details  after  examining  the  mate¬ 
rial  furnished. 

Financial  statement  of  Pan  American  Airways  Corp. 
(item  15). — Pan  American  agreed  to  furnish  such  a  state¬ 
ment,  reserving  the  right  to  object  to  admission  in  evi¬ 
dence  at  the  hearing. 

Description  of  functions ,  etc.,  the  cost  of  which  are  re¬ 
ported  as  “ system  expense”  (item  16). — Pan  American 
agreed  to  furnish  this  material  insofar  as  prac- 
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ticable,  and  it  was  understood  that  Public  Counsel 

79  would  have  the  right  to  request  further  details  after 
examining  the  material  furnished. 

I 

Copies  of  contracts  (item  17). — Pan  American  agreed 
to  furnish  copies  of  the  contracts  mentioned  to  Public 
Counsel,  and  Public  Counsel  agreed  to  advise  the  Ex¬ 
aminer  and  Pan  American  Airways  at  a  later  date  if  it 
wants  any  of  such  contracts  or  parts  put  in  evidence. 

EVIDENCE  TO  BE  INTRODUCED  BY 
PUBLIC  COUNSEL 

Public  Counsel  made  available  at  the  conference  a  state¬ 
ment  setting  forth  the  evidence  which  it  intended  to  intro¬ 
duce  at  the  hearing.  This  statement  is  attached  as  Ap¬ 
pendix  3. 

Pan  American  stated  that  it  would  object  to  the  intro¬ 
duction  in  evidence  of  appendices  numbered  V  and  VII 
attached  to  the  statement  of  tentative  findings  which  weire 
included  under  item  (1)  of  the  documentary  evidence 
forth  in  Public  Counsel’s  statement. 

Pan  American  stated  that  it  would  also  object  to  the 
Form  2780  reports  of  American  Overseas  Airlines  men¬ 
tioned  in  item  (4)  of  Public  Counsel’s  statement. 

EVIDENCE  TO  BE  INTRODUCED 
BY  PAN  AMERICAN 

Pan  American  made  available  at  the  conference  a  state¬ 
ment  setting  forth  the  evidence  which  it  intended  to  intro¬ 
duce.  This  statement  is  attached  as  Appendix  4.  No  objec¬ 
tions  to  any  of  the  items  was  raised  by  Public  Counsel. 

EXCHANGE  OF  EXHIBITS  AND  HEARING  DATE] 

It  was  agreed  that  exhibits  of  both  Pan  American  and 
Public  Counsel  would  be  exchanged  on  or  before 

80  November  16,  1946.  Rebuttal  exhibits  will  be  ex¬ 
changed  on  or  before  December  2,  1946.  The  r^- 
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buttal  exhibits  may  include  any  prima  facie  exhibits  which 
depend  for  their  preparation  upon  material  in  the  exhibits 
of  the  other  party  due  on  November  16,  1946. 

December  16,  1946,  was  fixed  as  a  tentative  date  for  the 
hearing. 

William  J.  Madden 
Examiner 

81  APPENDIX  1 

To  Prehearing  Conference  Report 
Public  Counsel 
STATEMENT  OF  ISSUES 

Issue  I :  Did  the  Tentative  Statement  err  in  considering 
financial  estimates  introduced  in  the  North  Atlantic  Route 
Case? 

Issue  2:  Did  the  Tentative  Statement  err  in  fixing  the 
tentative  rate  on  the  basis  of  Pan  American’s  preliminary 
annual  report? 

Issue  3 :  Did  the  Tentative  Statement  err  in  depreciating 
DC-4’s  on  a  five  vear  service  life  with  residual  value  of  10 

w 

per  cent  or  should  they  be  depreciated  on  a  three-year 
service  life  with  a  $15,000  residual  value? 

Issue  4 :  Did  the  Tentative  Statement  err  in  its  treatment 
of  the  engine  overhaul  reserve? 

Issue  5 :  Did  the  Tentative  Statement  err  in  treating  ac¬ 
crued  mail  pay  as  a  current  rather  than  a  fixed  asset? 

Issue  6 :  Did  the  Tentative  Statement  err  in  considering 
equipment  purchase  funds  as  part  of  working  capital? 

Issue  7 :  Did  the  Tentative  Statement  err  in  limiting  the 
amount  of  working  capital  to  three  months  operating  ex¬ 
penses  or  should  it  allow’  4.25  months? 

Issue  8:  Did  the  Tentative  Statement  err  in  not  fully 
considering  the  “need”  requirements  of  Pan  American? 


The  conclusion  of  paragraph  8  of  the  answer  that  Pan 
American’s  “Transatlantic  operations  in  1945  were  clearly 
on  a  ‘need’  basis,”  and  that  a  uniform  rate  with  American 
Overseas  is  improper,  raises  the  following  issues: 

a.  Should  the  need  of  the  carrier  be  determined  on 
the  basis  of  the  Atlantic  Division  as  a  separate  rate 
making  entity  or  on  the  basis  of  the  need  of  th^  car¬ 
rier  as  a  whole  ? 

b.  In  determining  the  “need”  should  the  Board  con¬ 
sider  as  part  of  “all  other  revenue”  of  the  calrrier 
within  the  meaning  of  section  406  (b),  profits  derived 
from  the  sale  of  investments  in  other  aeronautical 
enterprises  ? 

82  c.  What  wrere  the  reasonable  1945  costs  allow¬ 
able  for  rate-making  purposes  on  the  Atlantic 
Division  ? 

d.  What  were  the  reasonable  1945  revenue  yields  for 
the  Atlantic  Division? 

Issue  9:  Did  the  Tentative  Statement  err  in  computing 
the  income  tax  allowance  at  the  1946  rate  or  38  per  ceut  or 
should  it  be  computed  at  the  1945  rate  of  40  per  cei^t? 

Issue  10 :  Did  the  Tentative  Statement  err  in  not  consid¬ 
ering  in  investment  property  acquired  from  the  Navy  u^der 
an  agreement  executed  in  August,  but  retroactive  to 
January? 

Issue  11:  Did  the  Tentative  Statement  fail  to  take  into 
account  all  rate-making  elements? 
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83  APPENDIX  2 
Prehearing  Conference  Report 

INFORMATION  REQUESTED  FROM  PAA  BY 
PUBLIC  COUNSEL 

1.  Equipment  Purchase  Funds. 

For  each  monthly  balance  sheet  of  the  Atlantic  Division 
from  December  31,  1944  to  date,  furnish  a  breakdown  of 
Equipment  Purchase  Funds  between  cash  and  Treasury 
Certificates  or  other  Government  Bonds  and  indicate  any 
amounts  in  escrow  or  on  deposit  with  aircraft  manufac¬ 
turers.  Furnish  schedule  of  equipment  deliveries  together 
with  estimated  purchase  prices. 

Does  each  division  of  PAA  have  separate  Equipment 
Purchase  Funds  or  do  the  separate  Funds  reported  on 
the  Divisional  Balance  Sheet  represent  an  allocation  of  a 
system  pool  on  some  .judgment  basis?  If  the  former  de¬ 
scribe  the  basis  of  separation  and,  if  the  latter,  describe 
the  basis  of  allocation. 

2.  Reserve  for  Unrealized  Income. 

In  the  Transatlantic  rate  opinion  of  July  17,  1944, 
(serial  No.  300  in  Docket  No.  370)  the  Board  made  allow¬ 
ance  of  $432,000  for  accrual  to  a  Reserve  for  Unrealized 
Income,  as  a  reserve  for  uncollectible  foreign  mail  ac¬ 
counts,  primarily  from  Germany,  Hungary  and  Greece. 

From  Form  2380  Reports  it  appears  that  the  final  year- 
end  adjustments  for  December  1945,  reversed  the  Reserve 
for  Unrealized  Income  and  left  the  Accounts  Receivable 
from  Germany,  Hungary  and  Greece  without  any  off¬ 
setting  valuation  reserve. 

Trace  the  Atlantic  Division’s  accounting  from  1941  to 
date  for  the  foreign  mail  receivables  from  Germany, 
Hungary  and  Greece  and  related  Reserve  for  Unrealized 
Income. 

84  Indicate  whether  the  Atlantic  Division  accounts 
reflected  in  any  way  the  Board’s  prior  allowance  of 
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$432,000  for  the  Reserve,  whether  any  adjusting  entries 
were  subsequently  made  to  eliminate  the  Reserve,  and  the 
basis  for  reporting  the  subject  Accounts  Receivajble  in 
the  Final  December  Balance  Sheet  without  offsetting  re¬ 
serves. 

3.  Taxes  Accrued  or  Collected. 


Furnish  a  breakdown,  by  individual  taxes,  of  all  taxes 
accrued  in  1945  by  Pan  American  for  the  Atlantic.  Division. 
Also  furnish  a  statement  of  taxes  collected  by  the  Atlantic 
Division  in  1945,  but  not  cleared  through  the  profit  and 
loss  account,  such  as  transportation  tax ;  individual  income 
withholding  tax,  etc.  Indicate  the  due  dates  by  (which 
each  of  the  above  taxes  was  required  to  be  paid  by  Pan 
American. 

4.  Furnish  a  copy  of  the  1945  Federal  Income  Thx  re¬ 
turns  of  Pan  American  Airways,  Inc.,  and  Pan  American 
Airways  Corp. 

5.  Furnish  a  copy  of  Registration  Statements  and  Pro¬ 
spectuses  filed  by  Pan  American  Corp.,  for  SEC  Registra¬ 
tion  of  Common  Stock  issued  or  sold  in  1945  and  1^46. 

6.  For  cash  public  stock  offering  by  Pan  American  Air¬ 
ways  Corp.,  during  1945  and  1946  furnish  (1)  timje  re¬ 
quired  to  dispose  of  issue  to  the  public;  (2)  percentage 
sold  to  existing  stockholders;  (3)  any  other  facts  indi¬ 
cating  difficulty  or  ease  in  floating  securities. 

7.  Furnish  a  brief  outline  of  the  terms  of  any  bther 
financing  by  Pan  American  Airways,  Inc.  or  Pan  Ameri¬ 
can  Airways  Corp.,  in  1945  or  1946,  other  than  the  fetock 

financing  covered  by  Item  5  above. 

85  8.  In  view  of  Pan  American’s  contention  that 

working  capital  equivalent  to  4.25  months’  Oper¬ 
ating  expenses  is  not  excessive,  furnish  an  exhibit  seating 
forth  in  detail  the  time  lag  between  income  and  expendi¬ 
tures. 
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9.  In  connection  with  property  acquired  from  the  Navy 
in  August  1945  as  of  January  1,  1945,  the  following  in¬ 
formation  is  requested: 

(a)  Did  Pan  American  have  physical  possession  and 
use  of  such  property  since  January  1,  1945,  and 

(b)  What  depreciation  accruals  has  the  carrier  pro¬ 
vided  for  such  property  in  1945  and 

(c)  What  rentals,  if  any,  were  paid  on  such  property? 

10.  With  reference  to  cost  allocations  under  Contract 
W-535  ac-35719  explain  how  indirect  or  overhead  expenses 
charged  to  the  Africa-Orient  Division  have  been  allocated 
between  the  Atlantic  Division  and  the  Latin-American 
Division,  subsequent  to  January  1,  1945. 

11.  Explain  the  billing  procedure  followed  by  the  Atlan¬ 
tic  Division  in  obtaining  reimbursement  from  the  Africa- 
Orient  Division  for  costs  subject  to  rembursement  under 
Contract  W-535  ac-35719. 

12.  Indicate  the  termination  date  for  Contract  W-535 
ac-35719  and  explain  the  status  of  settlement  of  outstand¬ 
ing  claims  for  reimbursement  under  that  contract  in 
respect  to  the  years  for  which  settlement  has  been  made 
and  the  types  of  costs  included  in  the  settlement,  insofar 
as  such  settlements,  affect  the  Atlantic  Division. 

13.  Furnish  a  breakdown  of  Atlantic  Division  expenses 
submitted  for  reimbursement  under  the  above  contract  and 
disallowed  by  the  War  Department  with  a  'statement  of 

the  reason  for  disallowances  in  each  instance. 

86  14.  Furnish  a  copy  of  Navy  Contract  No.  (a) 

sl516  as  amended,  and  a  copy  of  the  terms  of  final 
settlement  agreement  thereof. 

15.  Furnish  a  financial  statement  for  Pan  American 
Airways  Corp.,  for  year  1945,  including  balance  sheet  and 
detailed  income  statement  (not  consolidated). 
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16.  Furnish  a  comprehensive  description  of  the  func¬ 
tions  and  organization  of  those  activities  the  cost  of  Which 
are  reported  as  “ System”  expenses.  Explain  the  tyasis 
or  bases  of  allocation  of  “System”  expenses  to  the  Oper¬ 
ating  divisions  of  Pan  American  Airways,  Inc.,  and  to 
affiliated  companies  throughout  the  year  1945,  and  the 
extent  of  participation,  if  any,  in  such  expenses  by  Pan 
American  Airways  Corp.,  Prepare  a  statement  seating 
forth  any  changes  in  the  basis  of  classifying  costs  reported 
as  system  expense  during  1945  and  the  effect  of  feuch 
changes  on  the  amounts  of  costs  pro-rated  or  changed 
directly  to  each  division  or  affiliate. 

17.  Furnish  copies  of  any  contracts  between  Pan  Ameri¬ 
can  Airways  Corp.,  or  Pan  American  Airways,  Inc.,  >vith 
China  National  Aviation  Corp.,  or  with  the  Chinese  gov¬ 
ernment  which  relate  to  the  financing,  supervision,  or 
operation  of  China  National  Aviation  Corp.,  (old  and 
new  corporations). 

87  APPENDIX  3 

To  Prehearing  Conference  Report 

NOTICE  OF  THE  EVIDENCE  THAT  PUBLIC 
COUNSEL  DESIRES  TO  INTRODUCE  IN  THE 
PROCEEDING. 

I.  Documentary  Evidence 

1.  Appendices  1,  2,  3,  4,  5,  6,  and  7  attached  to  the 
Statement  of  Tentative  Findings  and  Conclusions 
adopted  on  July  15,  1946  in  Docket  No.  1706  (Oifder 
Serial  No.  4979). 

2.  An  Exhibit  or  Exhibits  supporting  the  reasonable¬ 
ness  of  an  allowance  of  three  months  operating  ex¬ 
penses  for  working  capital  during  1945. 

•  NOTE:  This  request  for  information  is  as  complete  as  possible  at  this  (stage 
of  the  proceeding.  Further  investigation  may  reveal  the  need  for  additional 
information.  Public  counsel  reserves  the  right  to  request  such  additional  in¬ 
formation  as  may  be  necessary. 
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3.  An  Exhibit  or  Exhibits  on  the  subject  of  a  fair  rate 
of  return. 

4.  An  Exhibit  comparing  ton  mile  yield  and  cost  of 
Pan  American  Airways,  Inc.  in  its  Atlantic  opera¬ 
tions  with  American  Overseas  for  the  calender  year 
1945  similar  to  the  table  on  page  17  of  the  State¬ 
ment  of  Tentative  Findings  and  Conclusions. 

5.  An  exhibit  composed  of  various  letters  received  by 
the  Accounting  and  Rates  Division  from  Pan  Ameri¬ 
can  explaining  certain  accounting  practices. 

6.  An  Exhibit  recomputing  depreciation  charges  on 
DC-4’s  in  Exhibit  PA-3  on  the  basis  of  a  five  year 
service  life  and  a  10  percent  residual  value. 

88  7.  A  letter  of  October  21,  1946  from  the  Post 

Office  Department  to  the  Chairman  of  the  Board 
relative  to  the  amount  of  mail  service  required. 

II.  Testimony 

A  member  or  members  of  the  staff  of  the  Accounting 
and  Rates  Division  of  the  Economic  Bureau  of  the  Board 
will  testify  on  the  propriety  of  a  five  year  life  and  10 
percent  residual  value  of  depreciation  policy  for  the  DC-4 
equipment  used  by  Pan  American  in  its  Atlantic  opera¬ 
tions,  on  the  propriety  of  excluding  equipment  purchase 
funds  from  the  rate  base,  on  the  liberality  of  allowing 
working  capital  equivalent  to  three  months  operating  ex¬ 
penses,  on  the  adequacy  of  the  rate  of  return  provided  for 
in  the  Tentative  Statement  and  on  certain  objections  raised 
by  the  carrier  in  its  answer  to  the  order  to  show  cause. 
The  matters  to  be  covered  in  this  testimony  will  depend 
in  part  on  the  evidence  presented  by  the  carrier.  A  member 
or  members  of  the  Board’s  staff  will  be  available  at  the 
hearing  for  examination  by  the  parties  on  the  evidence 
with  respect  to  the  issues  in  this  proceeding  and  the  ex¬ 
hibits  presented  therein. 
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III.  Items  To  Be  Incorporated  By  Reference 

1.  Official  schedules  and  tariffs  filed  by  Pan  American 
Airways,  Inc.  with  the  Civil  Aeronautics  Board  for 
its  Atlantic  Operations  to  the  date  of  the  Board’s 
final  decision  on  this  proceeding. 

2.  Forms  2916,  2917,  2719,  and  2717  issued  by  the  Post 
Office  Department  to  Pan  American  Airways,  Inc. 

89  for  its  Atlantic  operations  to  the  date  of  the  Board’s 
final  decision  in  this  proceeding. 

3.  C.A.B.  Form  2380  Reports  filed  by  Pan  American 
Airways,  Inc.  with  the  Civil  Aeronautics  Board  to 
the  date  of  the  Board’s  final  decision  in  this  pro¬ 
ceeding,  together  with  all  letters  and  eommuni|ea- 
tions  sent  to  the  Civil  Aeronautics  Board  by  Fan 
American  Airways,  Inc.  with  respect  to  data  Re¬ 
ported  on  such  forms. 

4.  C.A.B.  Form  2780  Reports  filed  by  American  Over¬ 
seas  Airlines  Inc.  with  the  Civil  Aeronautics  Board 
for  1945. 

5.  War  Department  Contract  W-535  ac-35719  and 
service  orders  issued  thereunder  between  Pan 
American  Airways,  Inc.  and  the  United  States  of 
America  relating  to  air  transport  and  other  services 
performed  by  Pan  American  Airways,  Inc. 

6.  Navy  Department  Contract  No.  (a)  S-1516  between 
Pan  American  Airways,  Inc.  and  the  United  Stages 
of  America  relating  to  air  transport  and  other 
services  performed  by  the  Atlantic  Division  of  Pan 
American  Airways,  Inc. 

7.  Federal  Income  Tax  Returns  of  Pan  American 
Airways,  Inc.  and  Pan  American  Airways  Co::p. 
for  calendar  year  1945. 

8.  Pages  116-118  of  the  Transcript  of  Record  in  Docket 
No.  1593  (Mail  Rates,  Pan  American  Airways,  InO.) 


1 


98 


9.  Registration  Statements  and  Prospectus  as  filed  by 
Pan  American  Airways  Corp.  with  the  S.E.C.  in  j 
connection  with  the  registration  of  common  stock 
issued  in  1945  and  1946. 

90  Note:  While  Public  Counsel  feel  that  the  above 

notice  is  as  complete  as  is  feasible  at  this 
stage  of  the  proceeding,  they  reserve-  the 
right  to  introduce  at  the  formal  hearing  such 
further  evidence  as  may  be  pertinent  to  the 
issues.  ! 

91  APPENDIX  4 

To  Prehearing  Conference  Report 
Docket  No.  1706 

PAN  AMERICAN  AIRWAYS  NOTICE  OF  INTENTION  , 
TO  INTRODUCE  EVIDENCE  ! 

Notice  Is  Hereby  Given,  pursuant  to  Section  285.13  (e) 

(?)  of  the  Economic  Regulations  that  Respondent  intends 
at  the  hearing  herein  with  respect  to  1945  operations  to 
introduce  evidence  in  addition  to  the  exhibits  attached  to 
its  Answer,  in  support  of  the  objections  specified  in  Part 
A  of  the  said  Answer,  including  without  limitation  evidence 
as  to: 

1.  The  characteristics  of  Respondent’s  1945  operations 
as  compared  with  the  operations  contemplated  by  the  es¬ 
timates  submitted  in  the  North  Atlantic  Route  Case  and 
with  the  1945  operations  of  American  Overseas  Airlines. 

2.  Such  adjustments  of  1945  financial  data  as  may  be 
necessary  to  reflect  adjustments  under  Respondent’s  Army 
contract. 

3.  The  investment  in  and  depreciation  of  DC-4  aircraft. 

4.  The  Boeing  314  engine  overhaul  reserve. 

5.  The  treatment  of  the  mail  pay  receivable. 

6.  The  equipment  purchase  fund. 
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7.  The  treatment  of  working  capital. 

8.  The  impropriety  of  the  compensatory  basis  (includihg 
available  information  as  to  subsidies  paid  to  Transatlantic 
foreign  air  carriers). 

9.  The  purchase  of  Navy  property  in  1945. 

Respectfully  submitted, 

Pan  American  Airways,  Inc. 

By  John  H.  Slate,  Jr. 

Attorney  for  Respondent 

Dated :  October  25, 1946. 

92  Received  Nov.  20, 1946 

Exceptions  of  Public  Counsel 

November  19,  1946 

Examiner  William  J.  Madden 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Re:  Pan  American  Airways,  Inc. 

Transatlantic  Mail  Rate  (1945) 

Docket  No.  1706 

Dear  Sir: 

Public  Counsel  respectfully  take  the  following  excep¬ 
tions  to  your  Prehearing  Conference  Report  served  No¬ 
vember  15,  1946: 

1 

Exception  is  taken  to  the  following  ruling  on  the  a|d- 
missibility  of  estimates  from  the  North  Atlantic  route  case 
as  set  forth  on  page  3  of  the  report : 

“It  is  the  ruling  of  the  Examiner  that  the  estimates 
referred  to  should  not  be  made  a  part  of  the  record 
for  the  purpose  of  fixing  a  rate  for  1945.” 

The  ruling  of  the  Examiner  bars  from  the  record  in  this 
proceeding  the  estimates  in  the  North  Atlantic  Route  pfo- 
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ceeding.  This  means  that  the  Board  is  precluded  from  ex¬ 
amining  these  estimates  in  fixing  the  rates  for  the  calendar 
year,  1945.  It  is  conceded  by  Public  Counsel  that  the  cost 
estimates  used  in  the  North  Atlantic  Boute  proceeding 
are  based  upon  the  use  of  flight  equipment  and  an  operat¬ 
ing  volume  which  cannot  reasonably  be  realized  for  some 
time  to  come.  It  is  the  position  of  Public  Counsel,  how¬ 
ever,  that  rate  making  is  a  continuous  process  and 
93  that  the  Board,  to  properly  fulfill  its  functions  under 
the  Act,  must  even  in  fixing  a  rate  for  a  limited 
period,  take  into  consideration  the  long-range  trend  of 
costs  and  revenues.  Estimates  submitted  by  carriers  in  this 
route  proceeding  reflect  the  considered  judgment  of  man¬ 
agement  submitted  in  good  faith  and  should  be  relied  upon 
as  a  measure  of  the  long  run  trend  of  costs  and  revenues. 
It  is  respectfully  submitted  that  the  Examiner’s  ruling  is 
based  upon  a  technical  concept  of  relevancy  inappropriate 
to  and  inconsistent  with  the  proper  exercise  of  the  Board’s 
rate  making  authority. 


n 

Exception  is  taken  to  the  ruling  of  the  Examiner  that 
Pan  American  will  not  be  required  to  furnish  information 
as  to  the  time  lag  between  income  and  expenditure.  This 
ruling  is  set  forth  on  page  6  of  the  Examiner’s  report  as 
follows : 

“Pan  American  objected  to  the  request  of  Public 
Counsel  for  an  exhibit  setting  forth  in  detail  the  time 
lag  between  income  and  expenditures.  The  Examiner 
ruled  that  since  Pan  American  was  undertaking  to 
establish  that  working  capital  equivalent  to  4.25 
months  operating  expenses  should  be  allowed,  it  was 
at  liberty  to  support  this  contention  by  whatever  evi¬ 
dence  it  deemed  appropriate.” 

It  is  the  position  of  Public  Counsel  that  the  objection  of 
Pan  American  to  the  Board’s  standard  allowance  of  work- 
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ing  capital  equivalent  to  3  months  operating  expenses 
placed  in  issue  in  this  proceeding  the  whole  question  of  the 
working  capital  requirements  of  Pan  American.  Moire- 
over,  the  answer  of  Pan  American  specifically  raised 

94  the  question  of  time  lag  by  stating  that  “4.25  monihs 
operating  expenses  exclusive  of  depreciation  Was 

not  excessive,  particularly  in  view  of  the  extreme  slow  col¬ 
lectability  of  many  of  respondent’s  receivables”  (par.  7  of 
answer.  Underscoring  supplied). 

The  Examiner  misinterpreted  the  nature  of  Public 
Counsels’  request.  Public  Counsel  were  not  attempting  to 
advise  Pan  American  as  to  the  way  it  must  prove  its  cage. 
They  were  trying  to  obtain  the  necessary  information  to 
measure  Pan  American’s  working  capital  requirements. 
Working  capital  requirements  can  best  be  measured  by 
determining  the  carrier’s  actual  need  for  cash  funds  to  pgy 
for  expenses  incurred  in  advance  of  receipts  of  revenue 
and  to  provide  for  minimum  bank  balances.  In  ascertain¬ 
ing  the  carrier’s  need  for  cash  funds  it  is  necessary  to  de¬ 
termine  the  lag  between  the  incurring  of  expenses  and  the 
actual  payment  therefor  and  the  lag  between  the  furnish¬ 
ing  of  service  and  the  actual  receipt  of  revenue  therefor. 
The  ruling  of  the  Examiner  barring  Public  Counsel  fropm 
a  complete  investigation  of  this  time  lag  unduly  limits  the 
Board  in  measuring  the  working  capital  requirement  Of 
Pan  American. 

Ill 

Exception  is  taken  to  the  revised  wording  of  the  request 
for  information  dealing  wdth  the  termination  date  and 
settlement  of  Contract  W-535-AC  35719  (Item  12)  (p  6). 
The  report  of  the  Examiner  indicates  that  there  Is 

95  some  confusion  existing  as  to  the  exact  wording  <|)f 
the  request.  It  is  respectfully  submitted  that  tl^e 

following  wording  accurately  states  the  agreement  reached 
at  the  Prehearing  Conference. 

“State  whether  any  adjustments  of  the  1945  Atlantic 
Division  final  financial  reports  are  necessitated  by  ad- 
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justments  under  Contract  35719  subsequent  to  the  date 
of  such  reports  and,  if  so,  the  nature  and  amount  of 
such  adjustments.” 

IV 

Exception  is  taken  to  certain  omissions  of  the  Examiner 
under  issue  No.  11.  Public  Counsel  stated  at  the  Prehear¬ 
ing  Conference  that  they  would  object  to  the  admission  in 
evidence  of  a  statement  of  profit,  if  any,  earned  by  the 
Post  Office  Department  from  the  sale  of  airmail  postage 
on  airmail  carried  by  Pan  American.  It  is  respectfully  sub¬ 
mitted  that  this  objection  should  be  noted  in  the  Ex¬ 
aminer’s  report. 

V 

Exception  is  taken  to  the  statement  on  page  7  of  the  re¬ 
port  that  Public  Counsel  made  no  objection  to  any  of  the 
items  in  the  statement  of  evidence  which  Pan  American 
intends  to  introduce  in  the  hearing.  Public  Counsel  stated 
at  the  prehearing  conference  that  they  would  ob¬ 
ject  to  the  admission  in  evidence  of  “  information 
96  as  to  subsidies  paid  to  transatlantic  foreign  air  car¬ 
riers.”  It  is  respectfully  submitted  that  this  objec¬ 
tion  should  be  noted  in  the  Examiner’s  report. 

Very  truly  yours, 

William  C.  Burt 
G.  Robert  Henry 

CC :  Docket  Section 

Mr.  Henry  J.  Friendly 


97  Received  Nov.  20, 1946 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 

Docket  No.  1706 

In  the  Matter  of  The  compensation  for  the  transporta¬ 
tion  of  mail  by  aircraft,  the  facilities  used  and  useful  there¬ 
for,  and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.,  in  its  transatlantic  operations  in  1945. 
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Exceptions  of  Pan  American  Airways,  Inc.,  to  Report  of 

Prehearing  Conference 

Now  Comes  Pan  American  Airways,  Inc.  and  takes  ex¬ 
ception  to  the  report  of  the  prehearing  conference  ljeld 
October  25,  1946  in  the  above  proceeding  (hereinafter  re¬ 
ferred  to  as  the  “Report”)  to  the  extent  and  in  the  manner 
hereinafter  set  forth: 

1.  Exception  is  taken  to  the  statement  on  page  4  of  pe 
Report  to  the  effect  that  the  carrier  would  submit  “an  ex¬ 
hibit”  as  to  the  treatment  of  the  engine  overhaul  reseifve. 
While  the  carrier  has  no  objection  to  the  furnishing  of  spell 
an  exhibit,  it  had  intended  to  dispose  of  the  matter  in  ojral 
testimony. 

2.  Exception  is  taken  to  the  paragraph  on  page  4  of  fhe 
Report  relating  to  issue  No.  8  set  forth  in  Appendix  1  to 
the  Report,  on  the  grounds  stated  at  the  prehearing  con¬ 
ference  and  on  the  ground  of  the  failure  of  the  Report  in 
any  way  to  limit  the  additional  issues  now  sought  to  be 
raised  by  Public  Counsel.  Particular  exception  is  taken  to 
the  apparent  ruling  set  forth  in  the  Report  to  the  effect 
that  “any  proper  evidence”  relating  to  “new  issues  siieh 

as  listed  by  Public  Counsel”  would  be  admissible, 
98  on  the  ground  that  the  conduct  of  this  proceeding  on 
such  a  basis  would  make  it  impossible  for  the  car¬ 
rier  to  know  what  issues  are  in  fact  to  be  tried.  Particular 
exception  is  also  taken  to  the  last  sentence  of  the  said  para¬ 
graph  of  the  Report.  It  is  contended  that  the  Examiner 
did  not  rule  at  the  conference  that  the  evidence  referred  to 
was  admissible,  but  declined  to  rule  at  that  time  that  the 
evidence  should  be  evcluded.  The  carrier  intends  at  the 
hearing  herein  to  renew  its  objections  to  such  evidence. 

3.  Exception  is  taken  to  the  second  sentence  of  the  third 
paragraph  on  page  5  of  the  Report,  on  the  ground  tliat 
the  carrier  did  not  agree  to  furnish  exhibits  (as  distin¬ 
guished  from  information  and  documents  agreed  to  be  fur¬ 
nished  to  Public  Counsel  prior  to  the  hearing,  and  evidence 
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in  the  form  of  oral  testimony)  as  to  all  the  matters  referred 
to. 

4.  Exception  is  taken  to  the  first  sentence  of  the  first 
paragraph  on  page  6  of  the  Report  on  the  gronnd  of  the 
failure  of  the  Report  to  state  that  the  basis  of  the  carrier’s 
objection  was  the  undue  expenditure  of  time,  in  light  of  the 
expedited  conduct  of  this  proceeding,  that  would  be  re¬ 
quired  to  prepare  the  data  requested  by  Public  Counsel. 

5.  Exception  is  taken  to  the  third  paragraph  on  page  6 
of  the  Report  on  the  ground  that  the  quoted  revision  of 
Public  Counsel’s  information  request  should  read  as 
follows : 

“State  whether  any  adjustments  of  the  1945  At¬ 
lantic  Division  final  financial  reports  are  necessitated 
by  adjustments,  subsequent  to  such  reports,  under 
Contract  No.  35719  and,  if  so,  the  nature  and  amount 
of  such  adjustments.” 

6.  Exception  is  taken  to  the  first  complete  paragraph  on 
page  7  of  the  Report,  on  the  ground  of  its  failure  to  state 
the  carrier’s  reservation  of  its  position  as  to  the  admissi¬ 
bility  in  evidence  of  the  contracts  referred  to. 

7.  Exception  is  taken  to  the  material  appearing  on  page 
7  of  the  Report  under  the  caption  “Evidence  to  be  Intro¬ 
duced  by  Public  Counsel”  on  the  following  grounds: 

(a)  The  failure  of  the  Report  to  reflect  the  carrier’s 
statement  that  it  objects  to  Item  4  of  Public  Counsel’s 
proposed  documentary  evidence ; 

99  (b)  The  failure  of  the  Report  to  reflect  the  carrier’s 

statement  that  it  objects  to  Items  4  and  (as  to  Pan 
American  Airways  Corporation)  7  of  Public  Counsel’s 
list  of  “Items  to  be  Incorporated  by  Reference”;  and 
(c)  The  failure  of  the  Report  to  reflect  the  carrier’s 
statement  that  its  position  with  respect  to  the  incor¬ 
poration  by  reference  of  Item  9  of  the  said  list  would 
depend  upon  the  relevance  of  the  material  sought  to  be 
incorporated  by  reference  and,  in  the  case  of  Item  8, 


that  it  reserved  its  position  pending  examination  of 
the  material  referred  to  and  any  related  or  qualifying 
evidence  in  Docket  No.  1593. 

Respectfully  Submitted, 

John  H.  Slate 

Attorney  for  Pan  American  Airways,  fnc. 
November  19,  1946 

— 

Rulings  of  Examiner  on  Exceptions. 

100  December  5,  1946 

Mr.  John  H.  Slate  j 

Pan  American  Airways,  Inc.. 

135  East  42nd  Street 
New  York  17,  New  York 

Mr.  William  C.  Burt 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Re:  Docket  No.  1706 — Exceptions  to  prehearing  con¬ 
ference  report. 

Gentlemen : 

Receipt  is  acknowledged  of  the  exceptions  filed  by  I;an 
American  Airways  and  by  Public  Counsel  to  the  prehear¬ 
ing  conference  report  in  the  above-noted  case. 

Except  as  indicated  below,  it  appears  that  the  excep¬ 
tions  are  not  controversial,  and  it  will  not  be  necessary 
to  revise  the  prehearing  conference  report. 

Exceptions  numbered  I  and  II  of  Public  Counsel  are 
argumentative  of  rulings  which  the  Examiner  made,  and 
it  does  not  appear  from  these  exceptions  that  any  chaiige 
should  be  made  in  these  rulings. 

With  respect  to  exception  No.  2  of  Pan  American  Air¬ 
ways,  it  is  the  opinion  of  the  Examiner  that  the  issjes 
designated  (a)  to  (d),  inclusive,  set  forth  under  issue  ijTo. 
8  in  Appendix  1  to  the  prehearing  conference  report  ajxe 
sufficiently  definitive  to  apprise  the  carrier  as  to  what 
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issues  are  in  fact  to  be  tried  in  view  of  the  carrier’s  con¬ 
tention  that  it  was  on  a  “need”  basis  during  1945. 

Very  truly  yours, 

William  J.  Madden 
Examiner 

Wm  JMadden  :mo 
cc:  Mb.  Brown 
Docket  Section 
Mr.  Stodola 
Central  Files 


Public  Counsel’s  Request  for  Supplemental  Information. 

101  November  26,  1946 

Mr.  Henry  J.  Friendly 

Vice  President  and  General  Counsel 

Pan  American  Air-ways,  Inc. 

135  East  42nd  Street 
New  York  17,  New  York 

Re:  Pan  American  Airways,  Inc. 

Transatlantic  Mail  Rate,  (1945) 

Docket  No.  1706 
Dear  Mr.  Friendly: 

At  the  Prehearing  Conference  in  the  above  proceeding 
we  requested  the  following  information : 

16.  Furnish  a  comprehensive  description  of  the  func¬ 
tions  and  organization  of  those  activities  the  cost 
of  which  are  reported  as  “System”  expenses.  Ex¬ 
plain  the  basis  or  bases  of  allocation  of  “System” 
expenses  to  the  operating  divisions  of  Pan  Ameri¬ 
can  Airways,  Inc.,  and  to  affiliated  companies 
throughout  the  year  1945,  and  the  extent  of  par¬ 
ticipation,  if  any,  in  such  expenses  by  Pan  American 
Airways  Corp.  Prepare  a  statement  setting  forth 
any  changes  in  the  basis  of  classifying  costs  re- 
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ported  as  system  expense  during  1945  and  the  effect 
of  such  changes  on  the  amounts  of  costs  pro-rhted 
or  charged  directly  to  each  division  or  affiliate. 

The  Examiner  ruled  as  follows: 

Description  of  functions,  etc.,  the  cost  of  which  are 
reported  as  “system  expenses”  (item  16). — Pan 
American  agreed  to  furnish  this  material  insofar  as 
practicable,  and  it  was  understood  that  Public  Counsel 
would  have  the  right  to  request  further  details  after 
examining  the  material  furnished. 

On  November  18,  1946,  we  received  from  you  ceriain 
materials  relating  to  system  expense.  After  examina|ion 
of  these  materials  we  feel  that  there  are  certain  details  re¬ 
lating  to  “affiliated  companies  throughout  the  year  1945” 
which  are  necessary  to  a  proper  trial  of  the  issues  in  the 
proceeding. 

102  Our  records  show  that  Pan  American  Airways, 
Inc.,  and  Pan  American  Airways  Corp.  had  in  1^45 
investments  in  the  following  companies: 

1.  Pan  American-Graee  Airways,  Inc. 

2.  Aerovias  Venezolanas,  S.  A. 

3.  Lineas  Aereas  Costarricenses,  S.  A. 

4.  Aerovias  Nacionales  de  Colombia 

5.  Bahamas  Airways,  Ltd. 

6.  Lineas  Aereas  de  Nicaragua,  S.  A. 

7.  Cia.  Dominicana  de  Aviacion,  C.  por  A. 

8.  Aeronaves  de  Mexico,  S.  A. 

9.  Servicio  Aereo  de  Honduras,  S.  A. 

10.  China  National  Aviation  Corporation 

11.  Cia.  de  Aviacion  Pan  American  Argentina,  S.  A. 

12.  Cia.  Cubana  de  Aviacion,  S.  A. 

13.  Cia.  Mexicana  de  Aviacion,  S.  A. 

14.  Panair  de  Brasil,  S.  A. 

15.  Uraba,  Medellin  &  Central  Airways,  Inc. 

16.  Pan  American  Airways  Sales  Corp. 

17.  Pan  American  Airports  Corporation 
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18.  Sociedade  Aeroportos  Pan  Americana  de  Macu, 
Ltda. 

Would  you  please  furnish  the  following  information  in¬ 
sofar  as  it  relates  to  1945  operations: 

1.  What  services  are  performed  by  Pan  American 
Airways,  Inc.,  or  any  of  its  operating  divisions  for 
each  of  the  above  companies'? 

2.  What  compensation  is  received  by  Pan  American 
Airways,  Inc.,  or  any  of  its  operating  divisions  for 
such  services?  (By  companies) 

3.  Which  of  these  services  are  the  management  fees 
and  commissions  reported  on  Form  2380  designed 
to  cover? 

4.  What  costs  are  incurred  in  the  performance  of  the 
above  services? 

5.  If  these  management  fees  and  commissions  are  de¬ 
signed  to  cover  the  costs  of  these  services,  what 
tests  has  the  company  made  to  determine  to  what 
extent  such  fees  and  commissions  are  adequate? 

103  6.  What  clerical,  analytical,  managerial  and  su¬ 

pervisory  activities  are  undertaken  by  Pan  Ameri¬ 
can  Airways,  Inc.,  to  protect  the  investment  of  Pan 
American  Airways,  Inc.,  or  Pan  American  Airways 
Corp.  in  the  above  companies? 

7.  What  are  the  costs  of  such  activities  including  the 
following : 

a.  Wage  and  salary  costs  of  personnel  of  Pan 
American  Airways,  Inc.,  apportionable  to  keep¬ 
ing  the  records  and  reports,  making  analyses, 
and  management  or  supervision  of  the  opera¬ 
tions  or  finances  of  any  of  the  above  companies 

b.  Any  overhead  or  other  costs  of  Pan  American 
Airways,  Inc.,  which  relate  either  directly  or 
indirectly  to  the  clerical  work,  analysis,  man¬ 
agement  or  supervision  of  the  investment  in 
the  above  companies  or  the  operations  and 
finances  of  such  companies. 
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It  would  be  appreciated  if  this  information  could  be 
submitted  by  at  least  December  9,  1946. 

Very  truly  yours, 

William  C.  Burt 
WCB:agc  G.  Robert  Henry 

cc :  Examiner 
Dockets 

International  Rates 
G.  R.  Henry 
W.  C.  Burt 


104  Orders  Serial  Number  E-139 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  27th  day  of  November,  1946 

Docket  No.  1706 


In  the  matter  of  compensation  for  the  transportation)  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.  in  its  transatlantic  operations. 

Docket  No.  1499 


In  the  matter  of  compensation  for  the  transportation  of 
mail  by  aircraft,  and  the  facilities  used  and  useful  there¬ 
for,  and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.  in  its  operations  between  the  United  Stages 
and  Alaska  and  within  Alaska. 


Order  Consolidating  Proceedings  for  Purposes  of  H 


It  appearing  to  the  Board  that  consolidation  of  the 
above-entitled  proceedings  for  the  purposes  of  hearing  vfill 
facilitate  the  orderly  disposition  of  said  proceedings; 
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It  is  ordered,  That  above-entitled  proceedings  be  and 
they  hereby  are  consolidated  for  the  purposes  of  hearing. 
By  the  Civil  Aeronautics  Board : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal) 

•  ••••••••• 

106  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Dockets  Nos.  1706  and  1499 
Pan  American  Airways,  Inc. 

Notice  of  Hearing 

In  the  matter  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.,  in  its  transatlantic  operations,  Docket  No. 
1706;  and  in  its  operations  between  the  United  States  and 
Alaska  and  within  Alaska,  Docket  No.  1499. 


Notice  is  hereby  given  pursuant  to  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  particularly  Sections  406,  1001, 
and  1004  of  said  Act,  that  hearing  in  the  above-styled  pro¬ 
ceedings  is  assigned  to  be  held  on  December  16,  1946  at 
10:00  a.m.  (eastern  standard  time)  in  Conference  Room  C, 
Departmental  Auditorium,  Constitution  Avenue,  between 
12th  and  14th  Streets,  N.  W.,  Washington,  D.  C.,  before 
Examiner  Edward  T.  Stodola. 

Dated  at  Washington,  D.  C.,  December  4,  1946. 

By  the  Civil  Aeronautics  Board: 


(Seal) 

•  •  • 


M.  C.  Mulligan 
Secretary 

•  ••••• 


Ill 
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UNITED  STATES  OF  AMERICA 


CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Dockets  Nos.  1706  and  1499 
Pan  American  Airways,  Inc. 

Notice  of  Postponement  of  Hearing 

In  the  matter  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.,  in  its  transatlantic  operations.  Docket  No. 
1706;  and  in  its  operations  between  the  United  States 
and  Alaska  and  within  Alaska,  Docket  No.  1499. 

Notice  is  hereby  given  pursuant  to  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  particularly  sections  406,  1000, 
and  1004  of  said  Act,  that  hearing  in  the  above-styled  pro¬ 
ceedings  has  been  postponed  from  December  16,  1946,  and 
is  now  assigned  for  December  18,  1946  at  10:00  a.m.  (east¬ 
ern  standard  time)  in  Conference  Room  C,  Departmental 
Auditorium,  Constitution  Avenue,  between  12th  and  14th 
Streets,  N.  W.,  Washington,  D.  C.,  before  Examiner  Ed¬ 
ward  T.  Stodola. 

Dated  at  Washington,  D.  C.,  December  10,  1946. 

By  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 


(Seal) 


/s/  M.  C.  Mulligan 
Secretary 


Excerpts  from  Testimony  and  Proceedings. 

114  Mr.  Slate:  I  have  one  minor  matter,  Mr.  Exam¬ 


iner.  I  am  not  quite  clear  as  to  whether,  under  Sec¬ 
tion  285.7,  sub  D,  of  the  Economic  Regulations,  it  is  neces¬ 
sary  to  file  what  is  there  referred  to  as  an  exception  to  the 
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failure  to  make  corrections  in  the  prehearing  conference 
reports  in  these  proceedings.  However,  to  the  extent  that 
that  may  be  necessary,  I  would  like  the  record  to  note  our 
formal  exception  to  the  third  paragraph  of  the  Examiner’s 
letter  with  respect  to  the  prehearing  conference  report  in 
Docket  No.  1499. 

Examiner  Stodola:  Just  a  minute,  Mr.  Slate.  Which 
Examiner?  Is  it  my  letter  or  Mr.  Madden’s  letter? 

Mr.  Slate :  Well,  in  1499. 

Examiner  Stodola:  In  1499.  I  am  sorry. 

Mr.  Slate :  Yes,  as  well  as  an  exception  to  the  last  para¬ 
graph  of  the  Examiner’s  letter  and  reply  to  our  exceptions 
in  Docket  No.  1706. 

Mr.  Burt:  Mr.  Examiner,  I  wrould  like  to  state  that  I 
also  do  not  know  whether  the  proper  procedure  is  to  take 
formal  exception  to  the  failure  to  correct  the  Examiner’s 
report  as  suggested  in  the  exceptions  of  Public  Counsel, 
but  I  should  like  to  also  note  an  exception  to  every  ruling 
of  the  Examiner  in  the  prehearing  conference  reports  in 
both  the  Alaska  and  Atlantic  cases,  which  was  not 
115  corrected  upon  the  filing  of  the  exceptions. 

Mr.  Slate:  Well,  as  long  as  Mr.  Burt  has  made  it 
that  broad,  I  might  as  well  do  the  same.  I  will  take  formal 
exception  to  every  ruling  of  the  Examiner  which  did  not 
take  into  account  the  exceptions  of  the  carrier. 

•  ••••••••• 

117  J.  C.  Hoop  was  called  as  a  witness  for  and  on 
behalf  of  Pan  American  Airways,  Inc. 

*••••••*•* 

Direct  Examination 
By  Mr.  Slate: 

•  •••••*••• 

119  Q.  General  Hoop,  do  you  have  a  statement  to 
make  with  respect  to  the  financing  and  postwar 
equipment  programs  of  the  carrier  in  this  proceeding? 

A.  Yes. 
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Pan  American’s  postwar  equipment  program  may  he 
said  to  have  antedated  the  war.  Thus,  even  before  tjie 
war,  Pan  American  was  actively  engaged  in  the  programs 
for  the  development  of  the  Constellation  and  the  DC-4, 
which  are  still  the  most  advanced  types  of  equipment  in 
commercial  operation  today. 

In  the  summer  of  1940  Pan  American  placed  an  ordjer 
for  30  Constellation-type  aircraft,  and  six  months  later 
increased  the  number  to  40.  It  was  contemplated 
120  that  this  aircraft  vrould  supersede  the  flying  boats 
then  in  use  on  the  express  routes  in  coastal  and  over¬ 
land  areas.  Pan  Amreican  was  also  one  of  the  air  lines 
participating  in  the  development  of  the  DC-4  when  the  air¬ 
craft  manufacturers  were  called  upon  by  the  military  serv¬ 
ices  to  concentrate  on  military-type  aircraft,  and  suspend 
development  of  commercial  types. 

The  entry  of  the  United  States  into  the  war  affected 
Pan  American’s  operations  to  a  greater  extent  and  in  a 
different  way  from  its  effect  upon  any  other  American 
air  carrier.  Our  Pacific  operations  west  of  Hawaii,  j)f 
course,  were  immediately  suspended,  and  well  ov<^r 
$1,000,000  of  facilities  and  equipment  were  destroyed. 
Within  a  week  after  Pearl  Harbor  our  entire  transoeeUn 
fleet  was  sold  to  the  Army.  Then  our  Atlantic,  Pacific, 
and  Alaska  divisions  were  taken  over,  lock,  stock,  and 
barrel,  by  the  Navy,  and  we  were  given  the  job  of  operating 
them  for  the  Navy  under  contracts  providing  for  the  re¬ 
imbursement  of  costs,  after  crediting  of  all  revenues  i;o 
the  Navy  Department’s  obligations  under  the  contracts, 
and  small  fixed  fees.  Operations  which  had  already  been 
commenced  for  the  Army  were  taken  over  by  the  Army, 
and  Pan  American  was  given  a  contract  covering  Air 
Transport  Command  operations  similar  to  those  given  the 
domestic  air  lines. 

Thus,  unlike  the  domestic  air  lines,  who  were,  through¬ 
out  the  war,  able  to  continue  the  operation  of  their  certifi¬ 
cated  routes  for  their  own  account,  Pan  American  was  fni 
the  position  of  having  to  conduct  all  its  prewar  operating 
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divisions,  except  the  Latin-American  Division,  un- 

121  der  military  contracts. 

This  posed  a  larger  and  more  difficult  reconver¬ 
sion  problem  for  Pan  American  than  for  the  domestic 
carriers,  because  it  involved  not  only  the  procurement  of 
new  flight  equipment,  but  the  reacquisition  of  route  facili¬ 
ties.  In  effect,  upon  the  termination  of  the  Navy  con¬ 
tracts,  Pan  American  had  to  repurchase  its  Atlantic, 
Pacific,  and  Alaskan  operations  from  the  Navy  Depart¬ 
ment,  to  reconstitute  these  operations  on  a  commercial 
basis,  and  to  convert  its  Atlantic  and  Pacific  operations 
from  marine  to  land-plane  services. 

The  Alaska  operations  were  the  first  to  be  restored  to 
a  commercial  basis.  The  Alaska  contract  operations  were 
terminated  July  31,  1944.  An  investment  of  roughly 
$1,200,000  for  equipment  and  facilities  purchased  from  the 
Navy  Department  alone  was  required  to  reestablish  Alas¬ 
kan  operations  for  the  account  of  Pan  American.  The 
Atlantic  Navy  contract  was  terminated  on  December  31, 
1944.  And,  well  in  advance  of  V-J  Day,  it  had  become  clear 
that  the  Pacific  Navy  contract  was  in  its  last  months. 

It  was  thus  necessary  to  reconvert  both  the  Atlantic 
and  the  Alaska  divisions  while  the  war  was  still  in  prog¬ 
ress.  This  involved  not  only  the  purchase  from  the  Navy 
Department  of  substantial  amounts  of  property  which  had 
been  used  in  contract  operations,  but  the  acquisition  of 
four-engine  land  aircraft  to  replace  the  obsolete  marine 
equipment  in  the  Atlantic,  at  a  time  when  such  aircraft 
were  still  exclusively  assigned  to  military  operations.  It 
also  involved  the  establishment  of  land-plane  facilities  on 
the  Atlantic  Division  routes,  at  the  same  time  that 

122  an  interim  marine  operation  was  conducted  under 
lease  arrangements  with  the  Navy.  Similar  prob¬ 
lems  were  encountered  in  the  reconversion  of  the  Pacific 
operations. 

Throughout  the  war  period  Pan  American  had  kept  in 
touch  with  the  aircraft  manufacturers  with  regard  to  the 
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prospective  types  and  characteristics  of  aircraft  which 
would  be  available  after  the  war,  and  endeavored  to  estab¬ 
lish  a  leading  position  in  the  matter  of  delivery  of  new 
aircraft. 

With  the  uncertainties  as  to  the  duration  of  the  war, 
it  was  obviously  impossible  to  enter  into  contracts  in¬ 
volving  any  definite  delivery  dates.  Indeed,  the  restric¬ 
tions  on  use  of  engineering  staffs  by  the  manufacturers 
made  it  impossible  to  develop  final  plans  and  specifications 
for  such  aircraft. 

Nevertheless,  Pan  American  had,  by  the  end  of  Novem¬ 
ber,  1944,  actually  signed  two  contracts  for  postwar  aiif- 
craft,  and  made  deposits,  prices  being  subject  to  escal4- 
tion,  and  delivery  dates  being  stated  in  terms  of  months 
after  the  delivery  by  the  manufacturer  of  a  production 
notice.  In  each  case,  large  deposits  in  escrow  were  callejl 
for  within  60  days  after  the  giving  of  the  production 
notice. 

These  two  contracts  covered  26  Douglas  DC-7  type  air¬ 
craft  and  from  20  to  30  Lockheed  L-89  type  aircraft.  De¬ 
posits  on  the  signing  of  the  contracts  amounted  to 
$510,000,  and  escrow  deposits  required  within  60  dayk 
after  production  notice  would  have  been  from  $23,250,000 
to  $27,000,000,  depending  on  the  number  of  L-89  aircrafjt 
ordered.  Discussions  with  other  manufacturers  wer4 
123  in  process  at  that  time  with  the  prospect  of  maL 
terially  increasing  the  amount  of  cash  required 
within  a  short  time  after  the  aircraft  manufacturers  were 
released  by  the  Government  to  produce  commercial  ai4 
transport  types. 

Looking  back  at  the  matter,  with  the  benefit  of  two 
years  of  hindsight,  this  may  not  appear  to  have  been  a 
situation  to  require  immediate  action.  But  we  are  con¬ 
sidering  the  picture  as  we  saw  it  then,  and  upon  which 
our  decisions  at  that  time  had  to  be  based.  It  must  be 
remembered  that  this  was  before  the  German  counter¬ 
offensive  in  the  Ardennes,  and  that  there  was  talk  of 
“Berlin  before  Christmas.”  Both  the  air  lines  and  thi 


116 


aircraft  manufacturers  contemplated  that  conversion  of 
manufacturing  facilities  from  military  types  of  aircraft 
to  the  commercial  transport  types  would  be  started  sooner 
and  achieved  more  rapidly,  following  the  end  of  hostilities 
in  Europe,  than  proved  to  be  the  case. 

Thus,  by  December  1,  1944,  Pan  American,  which,  be¬ 
cause  of  the  nature  of  its  wartime  operations,  had  not 
been  in  a  position  to  accumulate  large  reserves  for  re¬ 
conversion,  was  faced  with  the  problem  of  financing  its 
plans,  both  those  previously  deferred  and  those  still  devel¬ 
oping,  for  postwar  equipment  and  reconversion  to  com¬ 
mercial  operations.  To  do  this  Pan  American  succeeded 
in  securing  a  unique  underwriting  commitment  from  the 
Atlas  Corporation  assuring  Pan  American  of  at  least 
$25,000,000  of  new  equity  capital,  with  the  possibility  of 
substantial  additional  equity  capital  at  a  later  date.  The 
commitment  extended  over  a  period  of  approximately 
seven  months,  so  that  action  need  not  be  taken  until  the 
situation  developed  further. 

•  ••••••••• 

136  Q.  Referring  to  Exhibit  PC-4A,  do  you  have  any¬ 
thing  to  add  to  the  information  set  out  in  that  ex¬ 
hibit? 

A.  In  connection  with  any  effort  to  compare  our  opera¬ 
tions  with  those  of  American  Overseas  Airlines,  I  think  it 
should  be  borne  in  mind  that  during  1945  we  were  conduct¬ 
ing  a  substantial  volume  of  operations  in  the  South  Atlan¬ 
tic  which  were  based  more  on  considerations  of  national  in¬ 
terest  than  on  commercial  considerations. 

Of  course,  in  both  the  case  of  American  Overseas  and 
ourselves,  a  certain  amount  of  South  Atlantic  flying  was 
performed  as  incidental  to  the  North  and  Mid- Atlantic 
trans- Atlantic  operations  with  flying  boats ;  in  other  words, 
operating  considerations  required  that  during  certain  por¬ 
tions  of  the  year  the  marine  equipment  be  operated  west  via 
Africa  and  South  America.  However,  we  were  required  to 
perform  considerably  more  of  this  type  of  operation  than 
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American  Overseas,  not  only  because  of  operating  consid¬ 
erations  but  because  we  were  also  engaged  on  South  Atlan¬ 
tic  routes  which  wrere  being  maintained  for  national  interest 
purposes. 

Thus,  certain  of  our  operations  connecting  Europe, 

137  Africa,  and  South  America  were  inaugurated  ePrly 
in  the  war  as  part  of  a  joint  United  States-Brazi$an 

program  to  substitute  our  operations  between  Europe  ^nd 
South  America  for  those  of  LATI,  the  Italian  air  line.  (Al¬ 
though  several  times  during  the  later  phases  of  the  ^ar 
we  considered  the  possibility  of  discontinuing  these  services 
in  order  to  concentrate  on  the  North  and  Mid-Atlaijtic 
routes,  we  were  advised  by  the  Government  that  the  pa- 
tional  interest  required  that  they  be  continued. 

I  have  referred  to  this  matter  because  we  feel  that  the  qv- 
istence  of  the  type  of  operations  to  which  I  have  referred 
demonstrates  the  unsoundness  of  the  proposal  contained  in 
the  statement  of  Tentative  Findings  and  Conclusions  to 
establish  our  1945  mail  rate  on  a  uniform  basis  with  that 
of  American  Overseas.  We  feel  that  consideration  should 
be  given  in  this  connection  to  the  fact  of  our  considerably 
greater  involvement  in  the  less  profitable  South  Atlantic 
operations. 

In  other  respects,  too,  our  operations  were  of  a  different 
character  from  those  of  American  Overseas  in  1945.  Th^is, 
as  a  result  of  the  manner  in  which  our  trans- Atlantic  oper¬ 
ations  developed,  we  wTere  in  the  position  of  having  to 
maintain  facilities  and  station  personnel  at  numerous  ba^es 
in  Europe,  Africa,  and  Latin  America,  whereas  American 
Overseas  was  not  involved  to  nearly  the  same  extent  in 
this  type  of  problem.  In  fact,  American  Overseas  made  ujse 
of  certain  of  our  stations,  for  which,  of  course,  they  pajid 
fair  charges. 

Again,  Exhibit  PC-4A  compares  our  over-all  revenhe 
load  factor  with  that  of  American  Overseas.  Ac- 

138  tuallv,  this  figure  for  American  Overseas  mqre 
nearly  approximates  the  controlling  load  factors  6n 

the  critical  sectors  of  its  operations  than  in  our  case.  To  a 
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greater  extent  than  we,  American  Overseas  was  able  to  con¬ 
centrate  its  equipment  on  long  non-stop  flights.  The  com¬ 
parison  of  over-all  load  factors  does  not  reflect  the  greater 
amount  of  flying  which  we  did  on  intermediate  sectors  and 
the  “bottlenecking”  which  occurred  on  our  critical  sectors. 
As  Exhibit  PA-11  shows,  our  load  factor  on  these  critical 
sectors  considerably  exceeded  the  over-all  figure.  The  fact 
that  American  Overseas  was  able  to  concentrate  more  than 
we  on  direct,  non-stop  routings  between  major  traffic  cen¬ 
ters  also  necessarily  affected  the  attractiveness  of  the  re¬ 
spective  services  to  the  revenue  ^public. 
#*#**#•**# 
Cross-Examination 
By  Mr.  Burt: 

139  Q.  General  Roop,  one  thing  I  am  not  quite  clear  on: 

Are  you  sponsoring  Exhibits  PA-5  and  PA-9  ?  I 
notice  you  referred  to  them,  and  I  am  trying  to  get  straight 
as  to  whether  you  are  sponsoring  them. 

A.  No,  I  am  not. 

Q.  Directing  your  attention,  first,  to  Exhibit  PA-14,  are 
all  the  investment  and  earning  figures  on  these  exhibits 
merely  the  reported  figures? 

A.  Yes.  These  were  secured  from  the  domestic  air  line 
reports,  the  C.A.B.  recurrent  reports  on  financial  data,  and 
our  own  2380’s. 

Q.  No  attempt  was  made  to  analyze  or  adjust  these  fig¬ 
ures  for  rate-making  purposes ;  is  that  correct? 

A.  That  is  right. 

Q.  And  what  is  included  in  net  earnings  here?  Every¬ 
thing  that  is  reported  on  the  2380 ’s? 

A.  That  is  right. 

Q.  And  that  includes  items,  whether  they  relate  to  the 
certificated  or  to  the  non-certificated  activities  of  any  of 
the  carriers  listed;  is  that  correct? 

A.  That  is  my  understanding.  I  would  have  to  check 
with  the  person  who  did  the  detail  work  on  this,  but  that 
is  my  understanding. 
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Q.  Well,  in  the  absence  of  contradiction,  we  can  assume 
that  is  correct? 

A.  Yes. 

Q.  And  the  same  is  true  of  the  investment  figures  that 
you  have  on  that  exhibit;  is  that  correct? 

A.  That  is  right. 

«*«*#*#•*• 

140  By  Mr.  Burt: 

Q.  In  your  opinion,  General  Roop,  just  what  are  you  try¬ 
ing  to  show  with  this  exhibit? 

A.  Well,  the  obvious  purpose  of  the  exhibit  is  to  show 
that  the  effect  of  the  war  on  Pan  American  Airways,  Inc., 
was  definitely  unfavorable  so  far  as  its  financial  operations 
were  concerned,  wdiereas,  in  the  case  of  the  domestic,  it 
was  mostly  favorable  from  the  financial  point  of  view^  In 
other  wwds,  that  there  was  a  difference — a  different  effect 
of  the  war  on  the  two  classes  of  operators  because  or  the 
different  types  of  business  that  we  went  into. 

Q.  There  is  no  attempt  in  this  exhibit  to  support  any  [par¬ 
ticular  rate  of  return  for  Pan  American  in  this  proceeding, 
then? 

A.  I  didn’t  know  that  that  was  an  issue. 

Mr.  Slate :  Mr.  Burt,  if  it  will  help  to  dispel  any  misgiv¬ 
ings  you  have  about  the  exhibit,  the  purpose  is  a  general 
purpose.  We  don’t  think  that  this  exhibit — that  you  can 
decide  this  rate  case  on  the  basis  of  that  exhibit  by  any 
means.  The  purpose  is  that  which  General  Roop  stated, 
and,  in  addition,  I  think  it  has  a  bearing  on  the  magnitude 
and  the  complexity  of  our  reconversion  problem. 

By  Mr.  Burt: 

Q.  Could  you  tell  me,  General  Roop,  the  signifi- 

141  cance  of  this  net  earnings  figure  in  1945  in  the  next 
to  the  last  column,  of  Pan  American? 

A.  I  don’t  think  I  understand  what  you  mean  by  Hthe 
significance”  of  it. 
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Q.  Well,  in  computing  a  negative  figure  on  earnings  for 
1945,  what  amount  of  mail  pay  did  you  compute  as  applica¬ 
ble  to  Pan  American’s  operations? 

•  *•••••••• 

The  Witness:  Yes.  I  believe  there  is  included  in  the  rev¬ 
enues  in  1945  a  certain  amount  of  Latin- American  mail  pay 
based  on  the  amount  indicated  in  the  “show  cause”  order. 

By  Mr.  Burt: 

Q.  And  you  also  included  the  Atlantic  at  the  rate  of  a 
dollar  and  a  half  per  ton-mile;  is  that  correct? 

A.  Yes,  I  believe  so. 

Q.  But  you  don’t  include  anything  for  Alaska  and  the 
Pacific  is  that  correct? 

A.  That  is  right. 

Q.  In  order  to  make  a  comparison,  then,  that  is  signifi¬ 
cant,  with  the  Big  Four  carriers  cor  1945,  you  would  have 
to  make  adjustments  to  take  into  consideration  the  amount 
of  mail  pay  for  the  Alaska,  Pacific,  and,  if  any  additional 
mail  pay  is  awarded  to  the  Atlantic  Division  also; 
142  wouldn’t  you? 

A.  Yes.  Of  course,  the  Pacific  would  be  infinitesi¬ 
mal,  covering  only  about  six  weeks  of  1945.  For  the  Atlan¬ 
tic  it  would  cover  the  whole  year,  and  for  Alaska  the  entire 
year,  and  also  go  back  into  1944. 

Q.  All  right.  General,  directing  your  attention  to  Ex¬ 
hibit  PA-13,  do  you  include  in  this  exhibit  the  history  of  all 
the  air  lines  of  other  countries  which  are  competing  with 
Pan  American  over  the  Atlantic  operation? 

A.  No. 

Q.  What  ones  did  you  omit? 

A.  There  is  no  mention  here  of  the  Scandinavian  opera¬ 
tions. 

Q.  Are  there  any  others  that  are  omitted  ? 

A.  I  don’t  recall  any  others  which  are  operating  at  the 
present  time. 

Q.  Isn’t  there  a  Belgian  air  line  operating  at  the  present 
time? 
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A.  Yes,  you  are  quite  right,  Sabena. 

Q.  How  many  of  the  five  air  lines  that  you  have  men¬ 
tioned  either  on  Exhibit  PA-13  or  in  your  testimony  jbst 
now,  are  owned  by  the  government  of  their  respective 
countries? 

A.  BOAC,  that  is  the  British,  the  British  lines  are  owned 
entirely  by  the  British  Government.  In  the  other  cases|;,  I 
believe  government  ownership  is  partial  and  not  total. 

Q.  On  those  air  carriers  which  earn  a  profit,  who  gets  the 
profit  in  the  case  of  government  ownership? 

A.  Why,  the  government  would  get  the  profit. 

143  Q.  The  government.  How  did  you  happen  to 
select  the  British  and  the  French  and  the  Dutch  kir 
lines  and  omit  the  Belgian  and  Swedish  air  lines  ? 

A.  The  Belgian  and  Swedish  air  lines  are  newcomers 
with  practically  no  history.  The  others  are  lines  that  were 
operating  before  the  war  and  have  a  definite  background 
and  more  or  less  established  governmental  policy  with  re¬ 
spect  to  them. 

Q.  Isn’t  it  true  that  the  policy  of  the  British  Government 
with  respect  to  air-line  operations  has  substantially 
changed  since  the  election  of  the  Labor  Government? 

A.  It  has. 

Q.  So  you  don’t  have  any  history  in  the  English  air  lin,es 
of  the  type  of  operation  that  you  are  going  to  have  in  the 
future  do  you  ? 

A.  The  only  thing,  it  has  served  to  clinch  the  operation  pf 
the  air  line  as  the  chosen  instrument  of  the  British  Govern¬ 
ment  and  to  make  it  absolutely  dependent  on  the  govern¬ 
ment  for  all  financing. 

Q.  Yes,  but  it  is  a  different  type  of  financing  than  th^y 
had  prior  to  the  election  of  the  Labor  Government;  isn’t  it? 

A.  Quite  so.  Much  easier  for  the  air  lines  to  handle. 

Q.  Have  you  made  any  study  of  these  other  two  air  linps 
to  determine  what  their  relationship  with  their  government 
is,  and  the  subsidies  involved  there? 

A.  I  have  not.  I  have  read  a  number  of  news  reports 
from  time  to  time,  but  I  have  not  made  an  analysis. 
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Q.  Yon  will  be  competing  with  those  other  air  lines 

144  as  well  as  these  air  lines;  won’t  you? 

A.  We  will. 

Q.  And,  in  terms  of  relevancy,  the  subject  of  the  activi¬ 
ties  of  those  air  lines  and  the  relationship  to  the  govern¬ 
ment  is  as  important  as  the  activities  of  these  air  lines; 
isn’t  it? 

A.  No,  because  they  will  not  operate  anything  like  the 
same  volume  of  competition. 

Q.  But  to  the  extent  that  they  do  afford  competition,  it 
is  an  important  consideration;  isn’t  it? 

A.  Undoubtedly. 

********** 

By  Mr.  Burt : 

Q.  As  I  understand  it,  your  comments  on  Exhibit  PC-4A 
are  to  the  effect  that  the  Atlantic  operations  of  Pan  Amer¬ 
ican  differed  from  the  operations  of  the  American  Overseas 
in  1945  because  Pan  American  was  flying  a  greater  amount 
on  the  southern  segments  which  did  not  have  the  commer¬ 
cial  possibilities  that  the  northern  segments  did;  is  that 
correct  ? 

A.  Partly  that,  and  partly  the  fact  that,  due  to  the  fact 
that  we  had  been  in  the  game  longer  and  that  we  had 

145  set  up  other  facilities  for  government  use,  that  we 
had  more  in  the  way  of  ground  organization  to  main¬ 
tain  and  support,  part  of  which  was  used  by  American 
Overseas  in  their  operations. 

Q.  It  is  your  opinion,  as  I  understand  it,  that  the  differ¬ 
ence  in  routes  flown  between  American  Overseas  and  Pan 
American  Atlantic  in  1945  accounts  for  the  difference  in 
revenue  per  ton-mile  that  was  developed  during  that  pe¬ 
riod;  is  that  correct? 

A.  I  think  it  is  a  very  major  factor.  It  might  even  more 
than  account  for  that  difference. 

Q.  Have  you  made  any  study  of  American  Overseas  oper¬ 
ations  to  determine  the  effect  of  the  routes  they  were  flying 
on  the  costs  of  American  Overseas  and  the  revenues  of 
American  Overseas? 
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A.  No,  we  haven’t  attempted  to  make  a  paper  operation 
of  American  Overseas. 

Q.  And  when  you  refer  to  American  Overseas  on  a  com¬ 
parative  basis  you  are  merely  using  a  general  judgment, 
based  on  your  air-line  experience,  and  you  haven’t  made  a 
specific  study  in  this  case? 

A.  We  have  not  made  a  detailed  analysis. 

Q.  Do  you  have  any  idea  of  how  much  the  reduction  in 
passenger  fares  by  Pan  American  in  November,  1945,  af¬ 
fected  the  revenue  earned  per  ton-mile  as  compared  to  the 
revenue  earned  per  ton-mile  by  American  Overseas? 

A.  I  don’t  know  that  I  can  give  you  that  per  ton-mlile, 
but  I  can  give  you  some  figures  on  that  subject,  I  thijuk. 
You  are  discussing  the  reduction  made  in  November, 
1945? 

146  Q.  Yes,  sir. 

A.  The  fare  from  New  York  to  London  on  Ameri¬ 
can  Overseas  Airways  was  $572;  on  Pan  American,  $275. 
That  is  a  difference  of  $297. 

During  the  period  from  November  24  to  November  30, 
1945,  we  carried  58  passengers,  and  from  December  1  to 
December  9,  1945,  when  the  rate  was  altered  again,  we  car¬ 
ried  46  passengers. 

Now,  if  you  apply  the  $297  per  passenger  to  those  pas¬ 
sengers,  that  gives  $30,888.  Actually,  that  is  an  overstate¬ 
ment  of  the  possible  loss  of  revenue,  because  of  round-trip 
and  other  discounts,  and  so  on.  That  is  a  maximum  fig¬ 
ure. 

Between  New  York  and  Shannon,  American  Overseas’ 
fare  was  $525;  Pan  American,  $249.  There  were  24  pas¬ 
sengers  in  November  and  39  in  December.  Again,  the  max¬ 
imum  figure  would  be  about  $17,388. 

From  London  to  New  York,  again,  the  same  $297,  we  car¬ 
ried  58  passengers  in  November  and  36  in  December,  ot  a 
top  figure  of  $27,918;  and  between  Shannon  and  New  York, 
the  same  $276  mentioned  above,  with  26  passengers  in  No¬ 
vember  and  38  in  December,  a  top  figure  of  $17,664,  or[  a 
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grand  total  of  $93,858,  subject  to  something  off  for  dis¬ 
counts,  and  so  on. 

Q.  Yes.  That  calculation  you  have  just  made  covers 
every  route  segment  where  the  reduced  fare  was  applicable; 
is  that  right? 

A.  Yes,  sir.  Well,  there  was  another  segment  between 
London  and  Shannon,  but  we  didn’t  happen  to  carry  any 
passengers  during  that  period  on  that  sector. 

********** 

147  Q.  I  understand  you  are  sponsoring,  General 
Roop,  Exhibit  PA-15  which  relates  to  the  amounts 

received  by  the  Post  Office  Department  for  postal  payments 
and  the  amounts  paid  to  the  air  carriers;  is  that  correct? 

A.  Yes. 

Q.  If  the  amounts  paid  to  air  carriers  should  exceed  the 
payments  received  by  the  Post  Office  Department  from  the 
sale  of  postage,  would  it  be  your  position  that  the  rate  of 
Pan  American  should  be  decreased? 

********** 

* 

The  Witness.  It  is  my  recollection  that  the  Civil  Aero¬ 
nautics  Act  of  1938  specifies  the  matters  which  will  be 
taken  into  consideration  in  fixing  the  rate  for  the 

148  carriage  of  mail  and  that  they  do  not  include  a  ques¬ 
tion  of  whether  or  not  there  is  a  profit  or  a  loss  in¬ 
volved  to  the  Post  Office  in  the  rate  that  is  fixed. 

By  Mr.  Burt: 

Q.  As  a  matter  of  fact,  there  is  no  relationship  at  all  un¬ 
der  that  act  between  the  amount  of  payments  received  by 
the  Post  Office  Department  and  the  amount  of  payments  re¬ 
ceived  by  the  carrier;  is  there? 

A.  We  have  always  so  contended,  although  there  has 
been  a  good  deal  of  discussion  at  various  times  as  to 
whether  a  subsidy  was  involved,  and  if  so,  how  much  sub¬ 
sidy,  and  our  view  is  that  subsidy  is  measured  in  terms  of 
payment  in  excess  of  the  value  of  the  service  rendered 


125 


rather  than  in  terms  of  what  the  carrier  may  need.  In 
other  words,  subsidy  is  not  simply  measured  by  sayiiiig 
that  the  carriers  ’  need  to  live  is  so  much,  and  anything  ov£r 
that  is  subsidy. 

Examiner  Stodola:  General,  you  don’t  contend  that  ma[il 
revenues  are  a  valid  measure  of  the  service  rendered,  <jlo 
you,  or  is  that  your  contention? 

The  Witness :  As  I  understand  it,  the  Civil  Aeronautics 
Board  has  fixed  mail  rates  on  different  bases.  Among  oth^r 
things,  it  has  gone  to  considerable  length  at  times  to  de¬ 
velop  what  it  describes  as  the  cost  of  carrying  the  maif, 
that  is,  the  allocated  operating  costs  and  the  investment, 
and  so  on. 

Examiner  Stodola:  It  is  not  true,  is  it,  that  postage  ratels 
reflect  mail-carrying  costs? 

The  Witness :  I  think  the  answer  to  that  is  that  in  some 
cases  that  has  been  given  consideration  in  fixing  the 
149  postage  rate — the  mail  rate ;  and  unquestionably  the 
postage  rate,  as  indicated  by  action  of  the  Post  Office 
Department  at  various  times,  has  tended  to  follow  the 
amount  which  has  to  be  paid  to  the  carrier  for  the  carriage 
of  mail. 

Examiner  Stodola:  Isn’t  it  true - 

The  Witness:  Sometimes  followed  after  considerable  de¬ 
lay. 

Examiner  Stodola:  But  isn’t  it  true  that  such  a  conten¬ 
tion  would  ignore  the  whole  problem  of  airport  and  termh 
nal  airport  costs  properly  allocable  to  mail  service  and  furl 
ther  mail-handling  charges? 

The  Witness:  I  may  be  mistaken,  but  I  have  the  direcj; 
definite  impression  that  the  Post  Office  cost-analysis  reports 
have  been  included  in  a  number  of  the  mail  rate  cases  for 
air  carriers  and  that  that  factor  has  been  taken  into  con¬ 
sideration. 

By  Mr.  Burt: 

Q.  Do  you  recall  ever  hearing  or  reading  that  in  a| 
Board’s  opinion? 
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A.  No,  I  don’t  recall  reading  it  in  an  opinion. 

Examiner  Stodola:  Well,  General,  let  me  put  it  this  way: 
Even  leaving  aside  the  requirements  of  commerce  and  the 
national  defense,  would  you  say  that  the  public  require¬ 
ments  of  a  particular  route  can  be  predicated  on  the  rela¬ 
tionship  of  air  mail  payments  to  air  mail  receipts? 

The  Witness:  I  am  not  sure  that  I  quite  understand  that 
question,  Mr.  Examiner.  I  have  heard  representatives  of 
the  Post  Office  Department  testify  that  mail  service  on  a 
specific  route  was  required,  even  though  the  record 
150  clearly  indicated  that  payments  by  the  Post  Office 
Department  for  that  mail  service  would  greatly  ex¬ 
ceed  any  postal  revenue  that  the  Post  Office  could  antici¬ 
pate  receiving.  I  have  heard  the  Post  Office  Department 
so  testify  in  rate  cases. 

Mr.  Slate:  Mr.  Examiner,  perhaps  it  would  clarify  the 
matter  a  little  if  I  were  to  indicate  that,  as  in  the  case  of 
the  exhibit  relating — comparing  Pan  American’s  earnings 
with  those  of  domestic  carriers  during  the  war,  we  don’t 
suggest  that  by  putting  this  material  in  that  you  can  decide 
these  cases  on  the  basis  of  those  exhibits.  Obviously,  there 
are  many  other  factors  that  have  a  more  direct  bearing  on 
the  particular  issues  involved  in  this  case  and  the  particu¬ 
lar  amounts  of  payments  that  should  be  provided  for. 
However,  we  feel  that  this  exhibit  provides  background 
material  of  some  significance.  It  has  been  perhaps  not  re¬ 
ferred  to  in  opinions  in  other  rate  cases — I  don’t  recall  as 
to  that  at  the  moment — but  I  would  like  to  point  out  that 
in  Docket  No.  370,  which  was  the  previous  trans-Atlantic 
rate  case,  Public  Counsel  prepared  and  introduced  as  his 
exhibit  an  exhibit  exactly  like  this  for  a  different  year,  a 
different  period.  Moreover,  in  a  recent  speech  at  Oklahoma 
City,  the  Chairman  of  the  Board  himself,  in  discussing  the 
whole  problem  of  mail  rate  fixing,  thought  that  this  subject 
was  generally  of  such  importance  that  it  belonged  in  his 
address,  and  it  is  because  of  its  general  relation  to  the 
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background  of  the  air  mail  policy  under  the  Act  that  we 
put  this  in. 


Redirect  examination  by  Mr.  Slate : 

201  Q.  In  your  cross-eexamination,  General,  a  question 
was  raised  as  to  why  we  had  not  included  in  Exhibit 

PA-13  data  as  to  the  Scandinavian  and  the  Belgian  Trajns- 
Atlantic  operators. 

Can  you  tell  us  why  no  data  appeared  in  that  lex- 

202  hibit  on  those  operators  ? 

A.  Well,  one  principal  reason  was  that  we  didn’t 
{mow  where  to  get  it. 

The  securing  of  information  of  this  sort  with  respect  to 
foreign  airlines  is  not  an  easy  matter  and  our  research  de¬ 
partment  waded  through  a  lot  of  stuff  that  we  had  assem¬ 
bled  from  one  point  or  another  to  develop  what  they  shbw 
in  the  exhibit  so  the  Belgian  and  the  Scandinavian  lines  ire 
so  recent  in  the  Trans-Atlantic  field  and  in  their  present 
form  that  we  found  no  source  of  information  that  woi|ld 
give  us  the  same  kind  of  picture  for  them  that  we  coiild 
for  the  others. 

Q.  General,  some  other  question  was  also  raised  as  to 
whether  we  had  made  a  study  of  the  specific  operating 
characteristics  of  the  various  American  Overseas  Air  Line 
Services.  Did  we  have  any  data  on  the  basis  of  which  such 
a  study  could  have  been  made  ? 

A.  Nothing  but  the  2380’s. 

Q.  And  that  does  not  provide  any  basis  for  making  a 
study  of  the  different  routes? 

A.  Not  an  analytical  study,  no. 


Roland  P.  Monson  was  called  as  a  witness  for  and 
on  behalf  of  Pan  American  Airways,  Inc. 


Direct  Examination 
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235  By  Mr.  Slate : 

*•#*****•• 

243  A.  In  connection  with  the  question  whether  the 
equipment  purchase  funds  and  the  mail  pay  receiv¬ 
able  should  or  should  not  be  classified  as  working  capital,  I 
would  like  to  make  a  statement  amplifying  the  position  set 
forth  in  our  Answer  to  the  Order  to  Show  Cause.  Of 
course,  our  basic  objection  to  the  proposed  classification 
is  to  be  the  fact  that  it  is  merely  a  vehicle  for  the  elimina¬ 
tion  of  these  amounts  from  the  investment. 

We  do  not  consider  it  useful  to  engage  in  an  academic 
debate  as  to  the  abstract  meaning  of  the  phrase  “working 
capital.’ ’  It  seems  to  us  that  the  meaning  of  this  phrase 
necessarily  depends  upon  the  purpose  for  which  it  is  being 
used. 

As  an  example,  in  the  1946  report  of  Merrill,  Lynch, 
Pierce,  Fenner  &  Beane  as  to  the  air  transport  industry, 
the  estimated  mail  by  accrual  included  in  our  1945  ac¬ 
counts  was  treated  as  a  non-current  item,  whereas  in  the 
case  of  other  carriers  who  had  effective  mail  rates,  the 
accruals  were  treated  as  current  and  included  in  the  work¬ 
ing  capital.  In  the  same  report,  the  equipment  purchase 
funds  were  included  in  what  "was  there  identified  as  work¬ 
ing  capital  with  a  special  note  to  that  effect.  However,  in 
connection  with  the  negotiations  relating  to  the  $40,000,000 
credit  to  Pan  American  referred  to  in  the  exhibits 

244  in  Docket  No.  1706,  the  form  of  financial  statements 
required  by  the  banks  classified  both  the  estimated 

mail  pay  accruals  and  the  equipment  purchase  funds  as 
non-current, — the  former  because  definitive  rates  had  not 
been  fixed  and  the  latter  because  the  equipment  purchase 
funds  were  earmarked  for  capital  purposes. 

Our  essential  point  is  that  whatever  terminology  is  used, 
recognition  must  be  given  for  rate-making  purposes  to  the 
actual  facts.  And  these  facts  we  believe  clearly  establish 
the  eligibility  of  these  amounts  as  investment  for  rate¬ 
making  purposes.  Whether  the  formula  on  which  such  rec- 
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ognition  is  to  be  based  should  be  stated  in  terms  of  work¬ 
ing  capital  concepts  or  in  terms  of  other  investment  con¬ 
cepts  seems  to  us  to  be  a  matter  of  secondary  importance. 

Q.  In  this  connection  what  do  you  regard  as  being  the 
controlling  facts  with  respect  to  this  matter? 

A.  The  controlling  facts  are  that,  in  contrast  to  the 
normal  situation  in  which  a  three  months’  allowance  is 
found  to  be  adequate,  these  operations  were  in  the  entirely 
unusual  situation  (a)  of  having  to  be  prepared  to  finance 
a  capital  program  of  greater  magnitude  than  had  eter 
before  been  undertaken  by  this  carrier,  under  conditions 
of  extreme  uncertainty  created  by  the  war  and  its  sud<Jen 
end;  and  (b)  of  having,  in  addition,  to  finance  operations 
for  which  no  mail  pay  whatever  was  being  received  ajnd 
which,  as  a  consequence,  incurred  very  heavy  deficits. 

In  the  light  of  what  actually  occurred,  as  disclosed  by  the 
exhibits,  we  submit  that  there  can  be  no  question  as  to 
the  need  for  the  funds  which  were  provided  for  thise 
operations. 

•  •  •  #  *  •  •  «  •  * 

248  Q.  You  indicate  that  the  cash  basis  is  the  carrier’s 
normal  accounting  basis  for  vacation  cost. 

It  is  also,  is  it  not,  the  normal  basis  for  all  the  air 
carriers  ? 

A.  That  is  correct. 

Q.  At  least,  all  American  air  carriers? 

A.  To  my  knowledge,  no  American  air  carrier  accrues 
vacation  liability  in  its  accounts. 

•  •  •  •  *  *  *  •  *  j  • 

249  Q.  In  the  same  exhibit,  it  is  also  indicated  that  Pub¬ 
lic  Counsel  intends  to  take  the  position  that  as  a  re¬ 
sult  of  the  reversal  at  December  31,  1945  of  the  reserve 
against  certain  Atlantic  Division  foreign  mail  receivables, 
the  amount  of  the  reserve  should  be  taken  into  account  &s 
1945  revenue  in  Docket  No.  1706.  Will  you  please  commeint 
on  this? 
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A.  Our  normal  accounting  practice  along  with  that  of 
all  other  carriers  is  to  report  revenues  in  the  period  in 
which  they  are  earned.  The  only  other  basis  on  which 
revenues  can  be  reported  is  on  the  cash  basis.  On  neither 
of  these  bases  did  the  transaction  under  reference  result 
in  1945  revenue.  Either  it  was  revenue  for  the  years  in 
which  service  w^as  performed  or  it  will  be  future  revenue 
when  collected.  It  seems  to  us  that  the  rate-making  process 
would  become  virtually  endless  if  an  attempt  such  as  this 
were  made  in  every  rate  case  to  reclassify  the  operating 
results  on  the  basis  of  which  a  previous  rate  was  fixed,  to 
restate  the  facts  in  the  light  of  subsequent  events. 

Q.  Do  you  have  any  further  comment  on  this  particular 
matter? 

A.  It  seems  to  me  that  the  extent  consistent  wuth  the 
essential  purposes  of  rate-making,  an  effort  should  be  made 
to  produce  a  minimum  of  disruption  of  the  carrier’s  normal 
accounting  pattern  from  year  to  year.  Thus,  we  reported 
these  revenues  in  the  year  in  which  the  service  was  ren¬ 
dered,  and  wTe  reversed  the  reserve  properly  set  up  against 
them  when  the  facts  demonstrated  that  it  was  no  longer 
needed.  And  all  this  was  in  accordance  with  our  normal 
accounting  practice. 

250  If  normal  practice  is  to  be  disregarded  for  the  pur¬ 
pose  of  this  item,  there  may  well  be  other  items  in 
which  a  disregard  of  the  normal  practice  would  result 
in  an  offsetting  or  even  larger  charge  to  the  period  here 
under  review. 

Q.  Will  you  explain  that  last  comment? 

A.  An  excellent  example  of  what  I  mean  is  to  be  found 
in  one  of  the  problems  which  arose  under  the  Atlantic  Di¬ 
vision  Navy  contract.  Under  that  contract,  Pan  American 
sold  to  the  Navy  Department  all  its  inventories  at  January 
1,  1943.  The  price  paid  for  these  inventories  by  the  Navy 
Department,  to  the  extent  that  the  inventories  on  hand  at 
January  1,  1943  -were  shown  on  the  books,  was  the  book 
value  of  the  inventories.  However,  in  addition  to  inven¬ 
tories  shown  on  the  books  there  'was  a  very  substantial 
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amount  of  so-called  1  ‘ expended  inventory”  physically  pn 
hand  at  January  1,  1943  which,  because  it  had  been  issued 
out  of  inventory  and  charged  to  expense  prior  to  January 
1,  1943  was  not  on  the  books.  However,  the  Navy  Depart¬ 
ment  physically  received  these  inventories  and  they  were 
used  in  the  contract  operations.  As  a  result,  Pan  American 
had  a  claim  against  the  Navy,  which  the  Navy  recognizpd, 
with  respect  to  the  so-called  “expended  inventories.” 

Q.  What  was  the  situation  with  respect  to  the  similar 
“expended  inventories”  on  hand  at  the  termination  of  the 
Atlantic  Navy  contract  in  December,  1944? 

A.  At  that  time  a  physical  inventory  of  all  Navy  prop¬ 
erty  in  the  Atlantic  Division  was  taken.  This  physical  count 
showed,  in  addition  to  the  inventories  on  hand,  a 
251  substantial  amount  of  “expended  inventories^” 
which  Pan  American  had  to  repurchase  from  tljie 
Navy  for  use  in  its  post-contract  operations.  The  agreed 
price  for  the  closing  amount  of  these  “expended  inven¬ 
tories”  was  approximately  $250,000. 

However,  this  price  was  paid  by  off-setting  against  it  an 
amount  of  approximately  $196,000  representing  the  valpe 
of  Pan  American’s  claim  for  the  sale  to  the  Navy  of  tl}e 
“expended  inventories”  on  hand  at  January  1,  1943,  plus 
the  difference,  or  $53,526,  which  was  credited  to  the  Navy 
Department’s  other  obligations  under  the  contract. 

As  a  consequence,  it  would  have  been  possible  to  tak!e 
the  position  that  the  actual  price  paid  by  Pan  America|n 
for  the  “expended  inventories”  on  hand  at  December  31, 
1944,  was  $250,000. 

Q.  How  was  the  matter  actually  handled  on  the  books, 
Mr.  Monson,  for  rate  purposes? 


A.  Actually,  the  $250,000  was  not  charged  as  an  expense 
in  the  accounts  of  the  carrier.  The  only  amount  include^ 
was  a  net  difference  between  the  opening  inventory  and 
the  closing  inventory,  or  $53,526,  which  has  been  included 


as  an  expense,  and  which  in  accordance  with  normal  ac¬ 


counting  policy  is  being  claimed  as  an  expense  in  this  case. 
Q.  Why  was  that  done? 
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A.  This  was  done  because  the  “expended  inventories” 
on  hand  at  January  1,  1943,  while  they  were  property  of 
value,  to  which  Pan  American  had  title  and  for  which  it 
was  entitled  to  a  price  upon  turning  them  over  to  the 
Navy,  had  been  charged  to  the  expenses  of  the  period 

252  prior  to  January  1, 1943.  Accordingly  we  netted  the 
opening  and  closing  amounts  and  did  not  charge 

the  period  here  under  review  with  the  total  price  paid  to 
the  Navy  for  the  inventory  at  December  31,  1944. 

Of  course,  if  it  is  proposed  to  take  into  account  in  1945 
the  foreign  mail  receivables  to  which  I  have  previously 
referred,  it  would  also  be  necessary  to  depart  from  our 
normal  accounting  practice  to  the  extent  of  charging  the 
period  here  under  review  with  the  entire  amount  of 
$250,000,  representing  the  price  paid  to  the  Navy  for  the 
expended  inventories. 

*#*•*•***• 

253  By  Mr.  Slate : 

Q.  Now,  Mr.  Monson,  will  you  tell  us  how  the  results  of 
operation  of  the  Atlantic  Division  for  1945  were  reported 
in  the  Federal  income  tax  returns  of  Pan  American  Air¬ 
ways,  Inc.? 

A.  The  1945  income  tax  returns  included  the  break-even 
need  for  mail  pay  in  the  revenues.  However,  it  did  not 
include  any  amount  for  the  profit  element  in  the  rate.  Con¬ 
sequently,  you  might  say  to  the  extent  of  the  break-even 
need,  insofar  as  that  portion  of  the  carrier’s  revenue 
affected  the  income  tax  payment,  that  was  subject  to  the 
40  per  cent  payment. 

Q.  And  in  what  manner  were  the  results  of  operations 
for  1944  of  the  Alaska  Sector  reported  for  those  purposes? 
A.  They  were  also  reported  on  the  break-even  need  basis. 
Q.  And  would  your  answer  be  the  same  for  the  Alaska 
1945  operating  results? 

254  A.  That  is  correct. 

Q.  Now,  Mr.  Monson,  the  exhibits  in  the  proceed¬ 
ing  show  that  in  the  fall  of  1945  a  change  was  made  in  the 
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basis  on  which  what  is  referred  to  as  system  expense  of 
Pan  American  Airways,  Inc.,  is  reported  on  the  fohn 
2380 ’s.  Would  you  state  the  general  nature  of  that  change 
in  reporting? 

A.  The  change  was  made  at  that  time  to  classify  ihe 
expense  of  the  district  traffic  offices  as  a  divisional  expense, 
a  direct  service  for  the  divisions,  rather  than  a  systfem 
expense,  and  the  basis  of  the  distribution  to  the  division 
was  on  the  volume  of  sales  performed  for  each  of  the 
divisions. 

Q.  Would  you  state  briefly,  Mr.  Monson,  the  net  effect 
of  that  change  on  1945  expense,  either  system  expense  or 
centrally  incurred  expense  charged  to  the  divisions? 

A.  The  total  amount  of  system  expense  and  centrally 
incurred  expense  for  the  year  1945  was  $3,519,408.50.  Of 
this  amount  $1,95S, 819.60  was  classified  as  system  expense, 
while  the  balance  of  $1,560,516.90  relating  to  the  district 
sales  offices  and  also  to  advertising  and  publicity,  which  I 
failed  to  mention  before,  was  treated  as  divisional  expense. 
In  the  case  of  the  advertising  and  publicity  it  was  assigned 
directly  to  the  divisions  for  which  the  advertising  whs 
made.  With  respect  to  system  advertising  affecting  tl|ie 
operations  as  a  whole,  or  what  you  might  term  institutional 
advertising,  that  was  included  in  the  system  expense  figure 
which  I  previously  quoted.  Now,  the  results  under  tl|ie 
methods  used  by  the  company  was  to  assign  a  tothl 
255  of  $2,516,188  to  the  Latin  American  Division.  Actu¬ 
ally,  if  no  change  had  been  made  in  the  allocation 
basis,  or  in  the  treatment  of  these  expenses,  the  Latin 
American  Division  would  have  been  assigned  a  lessor 
amount,  or  $2,495,397,  if  the  used  and  useful  ton  mile  bas^s 
previously  used  had  been  followed  throughout  the  year. 

Q.  So  that  the  net  effect  of  the  change  in  the  accounting 
method  was  to  reduce  the  expense  of  the  period  here  under 
review? 

A.  That  is  correct.  It  increased  the  Latin  Americajn 
Division  Expense  and  reduced  the  expenses  of  the  Atlantic 
Division  from  $731,000  to  $722,000,  and  on  the  Alaskja 
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Division  it  is  substantially  the  same  answer,  $210,^59, 
compared  to  $210,271  resulting  from  the  revised  basis. 

Q.  Mr.  Monson,  did  you  state  in  your  answer  that  that 
change,  while  put  into  effect  in  the  fall  of  1945,  was  retro¬ 
active  to  the  beginning  of  the  year? 

A.  I  did  not  so  state,  but  that  is  actually  what  happened. 

•  •##*•**** 

By  Mr.  Slate : 

Q.  Mr.  Monson,  in  your  opinion  should  any  charges  other 
than  those  referred  to  in  Exhibit  PA-22  have  been  assessed 
against  the  associated  companies  of  Pan  American  Air- 
vrays  in  1945? 

256  A.  In  my  opinion,  with  the  exception  of  one 
company,  no  such  additional  charge  should  have 
been  assessed. 

Q.  To  wdiat  company  do  you  refer? 

A.  I  believe  that  some  management  charge  to  CNAC — 
that  is,  China  National  Aviation  Corporation — for  work 
done  during  1945  might  have  been  appropriate.  The  activi¬ 
ties  relating  to  CNAC  in  1945  were  different  both  in 
quantity  and  character  from  those  referred  to  in  Exhibit 
PA-22. 

*•*•***•*• 

Q.  Will  you  continue,  Mr.  Monson? 

A.  In  addition  to  purchasing  and  shipping  functions, 
for  which  commissions  were  charged,  vrork  of  a  direct 
administrative  nature  was  carried  on  in  New  York.  Unlike 
the  situation  with  respect  to  the  other  companies,  during 
1945  there  was  a  small  special  staff  in  the  Executive 
Department  at  New  York  which  acted  almost  exclusively — 
well,  I  should  say  exclusively — in  CNAC  matters.  This 
office  served  as  a  liaison  office  in  the  United  States  for 
CNAC  and  performed  certain  special  services  for  that 
company. 

It  interviewed  and  employed  personnel  for  CNAC,  and 
arranged  for  their  transportation  to  and  from  China.  It 
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also  handled  other  personal  matters  in  the  United  States 
such  as  arrangements  for  the  payment  of  allotment  cheeks 
to  the  dependents  of  CNAC  employees,  and  the  settlement 
of  death  denefits.  This  staff  also  attended  to  such  matters 
as  coordinating  the  purchasing  functions  be}ng 

257  carried  on  in  the  United  States  on  behalf  of  CNAC. 

Q.  Was  any  charge  made  for  the  services  of  this 
staff  in  1945? 

A.  No,  there  was  not.  This  work  had  previously  b$en 
of  such  an  incidental  character  that  it  could  be  handled 
without  setting  up  a  separate  staff.  However,  by  194o  a 
special  staff  had  become  necessary.  The  discussions  de¬ 
lating  to  the  reorganization  of  CNAC  in  1946  focused 
attention  on  the  question  whether  a  management  chaijge 
should  not  be  assessed.  Under  a  contract  dated  December 
21,  1945,  between  Pan  American  and  the  Ministry  of 
Communications  of  the  Government  of  China  relating  to 
the  operations  of  the  reorganized  CNAC,  there  was  a 
provision  that  CNAC  will  pay  to  Pan  American  such 
amounts  as  shall  be  agreed  upon  as  reimbursement  for 
expenses  incurred  in  rendering  assistance  and  services.  In 
view  of  this  provision,  we  have  in  1946  been  recording  in 
our  books  a  charge  for  the  work  of  the  staff  to  which  I 
have  referred,  amounting  to  about,  oh,  $2,300  per  mon^h 
average,  I  think.  The  first  ten  months  of  the  year  wjas 
$23,000  some  odd. 

I  believe  that  it  might  be  appropriate,  in  view  of  this, 
to  make  some  adjustment  of  1945  system  expense  insofar 
as  concerns  the  work  of  this  staff.  However,  I  would  also 
like  to  point  out  that  the  amount  to  be  charged  to  CNAC 
has  not  actually  been  agreed  upon  with  that  Compadv. 
Moreover,  the  1946  amount  would,  to  a  certain  extept, 
overstate  a  proper  charge  for  1945  since  the  work  dope 
in  1945  was  not  of  the  same  volume  as  the  1946  activities. 
In  this  connection,  I  might  state  that  here  in  trying 

258  to  appraise  the  1945  services  and  not  indicating  in 
any  way  that  we  will  be  reimbursed  for  any  amount 

under  the  contract,  the  reference  is  to  the  payment  of  the 
1946  operations. 
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Q.  As  a  matter  of  fact,  to  clear  that  point  np,  what 
would  you  say  was  the  likelihood  of  being  relieved  of  any 
such  charge  by  the  Chinese  company? 

A.  I  would  say  it  wmuld  be  impossible,  since  the  old 
company  has  been  liquidated. 

Q.  Further  in  that  connection,  Mr.  Monson,  you  stated 
on  one  of  your  previous  answers  that  the  work  of  that 
staff  in  1945  was,  I  think  you  said,  exclusively  devoted  to 
CNAC  matters.  Prior  to  the  employment  of  the  man  now 
in  charge  of  that  work,  were  the  services  of  the  man 
previously  in  charge  exclusively  devoted  to  CNAC  matters. 

A.  No.  He  was  also  active  in  the  affairs  of  the  Pacific 
operations  and  was  also  assisting  the  vice  president  who 
handled  that  region.  At  that  time  the  total  staff  consisted 
of,  oh,  ranging  from  four  to  five  people.  In  1946  they  had 
a  slightly  larger  staff.  It  was  increased  to  about  six  or 
seven.  Part  of  the  time  there  were  about  six  people,  part 
of  the  time  there  were  seven  people  in  the  department 
there  devoting  their  time  exclusively  to  the  CNAC  affairs 
in  1946. 

Q.  Those  people  consist  chiefly  of  what  type  of  em¬ 
ployee  ? 

A.  It  is  very  largely  clerical  staff,  with  the  exception 
of  the  man  in  charge. 

Q.  There  is  one  administrative  man  in  charge? 

A.  That  is  correct. 

259  Q.  And  it  w^as  not  until  the  man  now  in  charge 
was  employed  that  that  administrator  was  exclu¬ 
sively  assigned  to  CNAC  matters? 

A.  That  is  correct. 

Q.  Mr.  Monson,  at  approximately  what  time  did  the 
administrator  now  in  charge  of  CNAC  matters  come  on 
the  staff? 

A.  During  the  month  of  November  1945. 

Q.  You  say  that  the  activities  carried  on  in  the  United 
States  on  behalf  of  the  Chinese  company  differed  from 
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those  carried  on  with  respect  to  the  affairs  of  the  other 
associated  companies? 

A.  Yes.  I. would  like  again  to  stress  this  point.  In  'this 
connection  it  should  be  borne  in  mind  that  CNAC  Kvas 
operating  in  a  war  theater  under  conditions  of  the  utujiost 
difficulty.  It  was  in  fact  engaged  in  vital  military  trans¬ 
port  work — of  which  its  operations  over  the  “  Hump  are 
perhaps  the  best  known.  Isolated  as  it  was  from  all  normal 
supply  and  even  communication  channels  it  was  necessary 
for  CNAC  to  have  in  the  United  States  an  organization 
capable  of  doing  in  its  behalf  the  things  which  it  could  not 
accomplish  in  China  or  by  remote  control  from  China. 

There  were  also  other  special  features  of  the  situa- 
260  tion.  For  example,  CNAC,  as  contrasted  with  the 
other  companies,  employed  a  substantial  number  of 
American  flight  personnel,  the  greater  number  of  whom 
were  employed  in  the  United  States.  It  was  therefore, 
necessary  for  CNAC  to  have  an  organization  representing 
it  in  the  United  States  which  could  act  for  its  accouni;  in 
these  employment  matters.  Much  of  the  time  of  the  CNAC 
staff  in  the  System  offices  was  devoted  to  this  type  of 
activity.  There  were  similar  conditions  in  the  matter  of 
obtaining  equipment  and  supplies  in  the  United  States. 

Q.  Were  out-of-pocket  costs  incurred  on  behalf  of  CNAC 
by  the  System  offices,  including  this  special  office  to  which 
you  have  referred,  charged  to  that  company? 

A.  Yes,  they  were.  Costs  such  as  those  incurred  tor 
cables  were  charged  to  CNAC  funds  on  deposit  with  Ifan 
American  in  the  United  States  for  the  purpose  of  financing 
the  CNAC  activities  in  the  United  States. 

Q.  Do  you  have  anything  else  to  add  to  Exhibit  PA-^2? 

A.  I  think  it  should  be  brought  out  somewhat  mf>re 
clearly  than  is  done  in  PA-22  the  extent  to  which  dirject 
charges  are  made  to  the  associated  companies  covering 
out-of-pocket  costs  incurred  on  their  behalf.  Thus,  in 
addition  to  the  matters  referred  to  in  the  exhibit,  the 
associated  companies  have  been  billed,  not  only  for  such 
items  as  fees  for  consular  and  export  documents,  but  also 
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for  such  matters  as  a  pro  rate  of  the  cost  of  printing 
System  time  tables  in  which  their  services  are  set  forth. 

In  general,  in  every  instance  which  has  come  to  my 
attention,  when  direct  out-of-pocket  costs  were  in- 

261  incurred  on  these  companies  direct  billings  "were 
made.  Moreover,  as  I  have  already  indicated,  the 

principle  went  considerably  further  than  this.  For  ex¬ 
ample,  when  this  year  certain  Pan  American  Airways 
pilots  "were  transferred  to  Panair  do  Brazil  that  company 
was  billed  $5,000  per  crew  in  order  to  reimburse  Pan 
American  for  its  training  costs.  These  payments,  which 
totalled  about  $60,000,  have  been  credited  to  System  ex¬ 
pense  and  are  automatically  accredited  to  the  divisions 
in  the  distribution  of  System  expense. 

Q.  Now,  do  you  have  any  other  comments  on  this  gen¬ 
eral  subject? 

A.  I  think  it  should  also  be  pointed  out  that  certain  of 
the  activities  undertaken  by  the  System  offices  in  connec¬ 
tion  with  the  affairs  of  the  associated  companies  worked 
to  the  mutual  benefit,  or  even  to  the  sole  benefit,  of  Pan 
American  Airways.  Thus,  Exhibit  PA-22  refers  to  the 
fact  that  assistance  was  rendered  to  Panair  do  Brazil  and 
the  Mexican  company  with  respect  to  financial  arrange¬ 
ments  necessary  to  enable  these  companies  to  purchase 
flight  equipment.  In  addition  to  the  fact  that  commissions 
were  charged  with  respect  to  purchasing  transactions,  cer¬ 
tain  of  the  aircraft  involved  were  purchased  from  Pan 
American,  and  it  was  therefore  to  the  obvious  interest  of 
Pan  American  to  ensure  the  financial  ability  of  the  acquir¬ 
ing  company  to  meet  its  obligations  to  Pan  American. 

Q.  Now,  wTere  there  any  other  benefits  flowing  to  Pan 
American  from  relations  with  the  associated  companies? 

A.  Yes,  there  were.  Thus,  Pan  American  benefited  by 
local  representation  in  the  various  countries  in- 

262  volved,  for  which  it  would  otherwise  have  had  to 
station  additional  personnel  in  those  countries. 

Various  special  services  were  performed  by  the  associated 
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companies,  such  as  a  considerable  amount  of  work  in  bon- 
nection  with  the  translation  of  documents  and  the  prepara¬ 
tion  of  statistical  and  other  information  needed  for  Fan 
American’s  operations  in  those  countries.  In  this  \tay, 
Pan  American  had  access  to  specialized  assistance  ^nd 
information  with  respect  to  local  conditions  which  might 
not  otherwise  have  been  available  without  additional  ex¬ 
pense.  Moreover,  Pan  American  benefited  from  the  traffic 
standpoint  by  the  feeder  services  operated  by  the  associ¬ 
ated  companies. 

Q.  Were  the  associated  companies  reimbursed  or  com¬ 
pensated  for  all  of  these  services? 

A.  No,  they  were  not.  While  out-of-pocket  costs  were 
charged  to  Pan  American  and  various  other  special 
arrangements  were  made  for  service  charges,  many  of  ^he 
benefits  to  Pan  American  from  its  relations  with  the 
associated  companies  were  not  capable  of  monetary  defini¬ 
tion — just  as,  we  believe,  certain  of  the  services  rendered 
by  Pan  American  on  behalf  of  the  associated  companies 
are  not  capable  of  monetary  definition. 

Q.  Incidentally,  when  in  your  testimony  on  this  general 
subject  you  refer  to  these  companies  collectively  I  assume 
that  you  are  grouping  the  air  transport  companies  in 
which  the  ownership  interest  was  held  by  Pan  American 
Airways,  Inc.? 

A.  That  is  correct. 

Q.  Which  of  the  companies  listed  in  the  table  on  pagb  1 
of  Exhibit  PA-22  for  identification  are  foreign  c0r- 
263  porations? 

A.  They  are  all  foreign  corporations  with  tjhe 
exception  of  UMCA,  and  the  Pan  American  Sales  and  Air¬ 
ports  Corporations. 

Q.  By  “foreign  corporations,”  you  mean  a  corporation 
incorporated  under  the  laws  of  a  foreign  country? 

A.  That  is  correct. 

Q.  What  is  the  situation  with  respect  to  the  companies 
listed  in  PA-22  in  which  Pan  American  Airways  Corpora¬ 
tion  held  the  stock  interest? 
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A.  Pan  American-Grace,  of  course,  is  an  American 
corporation;  Advianca  is  a  Colombian  corporation,  and 
CNAC  is  a  Chinese  corporation. 

Q.  In  Exhibit  PA-22  the  statement  is  made  that  the 
purchasing  and  shipping  commissions  reported  on  Form 
2380  reimbursed  Pan  American  for  the  purchasing  and 
shipping  functions  as  well  as  for  related  services  inci¬ 
dental  to  such  functions.  Do  you  have  any  comments  to 
make  on  this  statement? 

A.  I  believe  this  is  demonstrated  by  the  results  of  the 
year  1946,  in  which  functions  were  under  the  services  of 
Supply  and  the  operating  divisions  of  the  company  as 
well  as  the  associated  companies  were  charged  with  pur¬ 
chasing  commissions.  The  result  has  been  that  this  activity 
is  now  showing  a  profit,  showing  that  the  commission  basis 
of  charges  is  more  than  covering  the  direct  costs. 

Q.  This  profit  is  being  passed  to  the  operating  divisions 
of  Pan  American  Airways,  Inc.,  is  it  not? 

A.  That  is  correct. 

Q.  I  take  it  that  the  operating  divisions  of  Pan 
264  American  Airways,  Inc.,  were  not  charged  such 
commissions  in  1945? 

A.  No,  they  were  not.  The  portion  of  the  purchasing 
department  expenses  which  were  not  absorbed  by  associ¬ 
ated  companies  through  commission  charges  were  absorbed 
by  the  divisions  through  the  ton  mile  allocation  formula. 

Q.  The  management  of  Pan  American  Airways  has  its 
central  headquarters  at  New  York,  does  it  not? 

A.  That  is  correct. 

Q.  And  did  the  managements  of  the  associated  com¬ 
panies  have  their  headquarters  at  their  respective  bases 
of  operation  in  Latin  America? 

A.  They  did. 

Q.  Did  the  managements  of  these  companies  have  full 
executive  authority  and  responsibility  for  the  respective 
operations? 

A.  They  did. 
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Q.  Are  the  managements  of  these  companies  separate 
from  that  of  Pan  American  Airways'? 

A.  Yes,  they  are,  although  there  have  been  a  few  [in¬ 
stances  of  an  officer  or  employee  of  Pan  American  Air¬ 
ways  serving,  as  a  matter  of  convenience,  as  an  officer*  or 
director  of  an  associated  company. 

Q.  Now,  will  you  kindly  refer  to  Exhibit  PC-16  and 
state  the  extent  to  which  the  activities  referred  to  in  tjmt 
exhibit  were  carried  on  exclusively  with  respect  to  the 
affairs  of  Pan  American  Airways,  Inc.,  as  contrasted  vjith 
the  affairs  of  the  associated  companies.  , 

A.  Very  few  of  the  activities  referred  to  in  ^x- 
265  hibit  PC-16  had  any  counterpart  so  far  as  concerned 
the  affairs  of  the  associated  companies.  For  ex¬ 
ample,  one  of  the  most  important  phases  of  the  work  of 
the  engineering  department  consisted  of  detailed  engineer¬ 
ing  and  research  looking  toward  the  development  of  nfew 
aircraft  types.  No  such  activity  was  undertaken  on  behalf 
of  the  associated  companies  although  the  knowledge  £^nd 
experience  of  the  engineering  department  was,  as  an  irtci- 
dental  consequence,  available  to  them.  Again,  a  substan¬ 
tial  proportion  of  the  time  of  the  legal  department  in  1945 
was  occupied  with  the  preparation  of  agenda  and  minuses 
of  stockholders  and  directors  meetings,  and  general  ques¬ 
tions  of  corporate  organization  and  procedure.  Such  mat¬ 
ters  as  these  were  handled  by  the  associated  companies 
for  themselves,  with  the  exception  noted  in  Exhibit  PA-22. 
Other  examples  of  the  many  such  matters  would  include 
United  States  tax  questions,  collective  bargaining,  wake 
and  salary  stabilization,  banking  arrangements,  matters 
relating  to  general  bookkeeping  and  detailed  supervision 
of  accounts,  and  so  on. 

Q.  Exhibit  PA-22  states  that  apart  from  the  charges  to 
which  reference  is  made  in  the  exhibit,  no  specific  costs 
have  been  assigned  to  system  activities  in  connection  with 
the  affairs  of  the  associated  companies.  Will  you  kindly 
comment  on  this  statement? 
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A.  In  my  opinion,  no  such  costs  can  reasonably  be 
assigned  to  the  activities  to  which  you  have  referred.  Not 
only  do  most  activities  of  the  system  offices  as  to  the 
affairs  of  Pan  American  have  no  counterpart  with  respect 
to  the  affairs  of  associated  companies,  but  even  as 

266  to  the  system  activities  which  do  relate  to  these 
companies,  we  believe  that — except  for  the  matters 

actually  charged  for — the  extent  to  which  they  were  attrib¬ 
utable  to  the  existence  of  the  companies  was  not  suffi¬ 
ciently  substantial  or  definite  for  monetary  measurement. 
To  put  it  another  way,  while  the  relationships  with  these 
companies  were,  of  course,  conditioned  by  the  ownership 
interest  of  Pan  American,  it  is  equally  clear  that  no  caused 
relation  can  be  demonstrated  between  the  activities  re¬ 
lated  to  those  interests  and  additional  new  system  expense. 

Q.  Excuse  Yne,  Mr.  Monson.  I  believe  you  meant  net 
system  expense? 

A.  That  is  correct. 

Q.  Will  you  proceed? 

A.  Thus,  while  the  benefit  of  system  experience  in  the 
various  problems  affecting  the  operations  of  the  associ¬ 
ated  companies  was  made  available  to  them  this  w^as  an 
incidental  result  rather  than  a  cause  of  system  activity. 
I  do  not  think  it  is  an  exaggeration  to  say  that  the  com¬ 
plete  disposition  of  the  Pan  American  ownership  in  these 
companies  would  not,  with  the  possible  exception  of  the 
purchasing  staff,  have  made  it  possible  to  reduce  Pan 
American  Airways,  Inc.  ’s  personnel  stationed  at  New  York 
to  any  demonstrable  extent,  and  it  would  have  increased 
Pan  American’s  cost  in  those  countries. 

Q.  Public  counsel’s  exhibits  indicate  that  he  intends  to 
take  the  position  that  some  portion  of  the  overhead  ex¬ 
pense  of  Pan  American  Airways,  Inc.,  should  be  passed 
on  to  Pan  American  Airways  Corporation.  Will  you 

267  kindlv  comment  on  this  view? 

A.  It  seems  to  me  that  the  suggestion  that  Pan 
American  Airways  Corp.  should,  in  effect,  pay  Pan  Amer¬ 
ican  Airways,  Inc.,  a  management  fee  is  based  upon  wholly 
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academic  considerations.  There  would  seem  to  me  to  be 
two  ways  of  looking  at  the  matter. 

If  Pan  American  Airways  Corp.  did  not  exist,  fan 
American  Airways,  Inc.,  would  have  to  do  certain  things 
which  are  now  done  by  Pan  American  Airways  Corp.,  land 
would  have  to  bear  the  related  expense.  For  example,  if 
the  shares  of  Pan  American  Airways,  Inc.  were  held  by 
the  public,  that  company  would  incur  stock  transfer  ex¬ 
penses  and  the  corporate  and  fiscal  expenses  now  bqme 
by  Pan  American  Airways  Corp.  As  Exhibit  PC-22  shcjws, 
in  1945,  these  expenses  amounted  to  some  $94,000.  Fur¬ 
thermore,  one  of  the  chief  activities  of  Pan  American 
Airways  Corp.  relates  to  the  obtaining  of  funds  and  other 
financial  matters.  While  it  is  true  that  the  employees  of 
Pan  American  Airways,  Inc.,  devote  their  time  to  these 
matters,  it  seems  to  us  that  there  is  no  mystery  about 
why  they  do  so;  obviously,  Pan  American  Airways  Corp. 
is  obtaining  funds,  not  for  itself,  but  almost  exclusively 
for  operations  conducted  by  Pan  American  Airways,  Inc. 

If  Pan  American  Airways,  Inc.,  were  required  to  effect 
these  financial  arrangements  in  its  own  name,  it  would,  of 
course,  show  on  its  financial  statements  the  underwriting 
commissions  and  all  the  other  expenses  relating  to  the 
procurement  of  these  funds. 

Q.  Which  are  now  on  the  financial  statement  of 
268  Pan  American  Airways  Corporation? 

A.  That  is  correct. 

Q.  To  what  extent  are  the  affairs  of  Pan  American 
Airways  Corporation  related  to  matters  other  than  finan¬ 
cial  matters? 

A.  While  it  is  impossible,  of  course,  to  produce  a  mathe¬ 
matical  study  as  to  such  a  question,  a  general  answer  may 
be  suggested  by  the  relative  position  occupied  in  pie 
minutes  of  the  Board  of  Directors  meetings  of  Pan  Anjer- 
ican  Airways,  Inc.,  and  Pan  American  Airways  Corpora¬ 
tion  of  the  various  types  of  business  transacted.  For  ex¬ 
ample,  the  1945  minute  books  of  the  board  of  directors  of 
Pan  American  Airways,  Inc.,  contained  about  400  pagjes. 
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The  minute  books  for  the  same  year  for  Pan  American 
Airways  Corporation  contained  about  180  pages,  and  of 
those  180  pages  about  95  related  directly  to  financial 
questions. 

Q.  In  one  of  your  previous  answers  you  said  that  there 
were  two  ways  of  looking  at  this  question.  What  is  the 
second  way  you  had  in  mind? 

A.  It  is  also  possible  to  consider  this  question  in  terms 
of  the  relations  between  Pan  American  Airways  Corpora¬ 
tion  and  Pan  American  Airways,  Inc.,  if  their  respective 
activities  were  conducted  by  entirely  separate  staffs.  We 
do  not  believe  that  under  these  circumstances  Pan  Ameri¬ 
can  Airways,  Inc.,  could  dispense  with  any  significant 
number  of  its  personnel  if,  indeed,  it  could  dispense  with 
any.  That  is  to  say,  the  types  of  activity  engaged  in  by 
Pan  American  Airways,  Inc.,  personnel  which  relate  ex¬ 
clusively  to  the  affairs  of  Pan  American  Airways  Cor¬ 
poration  are  not  such  that  they  require  additional 
269  Pan  American  Airways,  Inc.,  staff. 

On  the  other  hand,  if  Pan  American  Airways 
Corporation  were  to  function  with  a  separate  staff  merely 
as  a  holding  company — and  on  the  assumption  that  Pan 
American  Airways,  Inc.,  would  make  its  own  financial 
arrangements — the  parent  company  could  get  along  with 
a  very  small  staff,  consisting  probably  of  a  few  managing 
personnel  and  a  small  clerical  staff  for  bookkeepingj  tax 
matters  and  the  custody  of  funds. 

If  as  a  parent  company  managed  by  a  separate  staff  Pan 
American  Airways  Corporation  also  undertook  technical 
and  management  functions  of  a  system-wide  character, 
clearly  the  question  whether  Pan  American  Airways  Cor¬ 
poration  should  not  charge  a  management  fee  to  Pan 
American  Airways,  Inc.,  would  become  appropriate. 

Q.  Do  you  have  anything  further  with  respect  to  this 
matter? 

A.  I  do  not  believe  that  the  relations  between  these  two 
corporations  create  such  problems  for  rate-making  pur¬ 
poses  as  to  make  it  necessary  for  us  to  engage  in  the 
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substantial  accounting  and  clerical  work  that  would  be 
required  to  set  up  a  system  of  charges  from  the  subsidiary 
to  the  parent,  and  from  the  parent  to  the  subsidiary.  As 
an  example  of  what  I  have  in  mind,  Pan  American  Air¬ 
ways,  Inc.,  retains  on  its  books  the  entire  management  fee 
paid  by  Pan  American-Grace  Airways,  Inc.  If  we  were)  to 
engage  in  the  sort  of  accounting  between  Pan  American 
Airways,  Inc.,  and  Pan  American  Airways  Corporation 
which  public  counsel  appears  to  think  is  required, 
270  the  question  would  arise  whether  all  of  this  fee 
should  be  retained  by  Pan  American  Airways,  Inc., 
or  some  of  it  placed  on  the  books  of  Pan  American  Air¬ 
ways  Corporation.  Under  the  present  method  of  account¬ 
ing,  of  course,  the  entire  Panagra  fee  relieves  the  system 
expenses  of  Pan  American  Airways,  Inc.,  and  thereby  de¬ 
duces  its  United  States  mail  pay  requirements. 


272  Cross  Examination 
By  Mr.  Burt: 


286  Q.  When  did  the  Navy  pay  Pan  American  for 
the  accrued  vacations? 

A.  Will  you  be  a  little  more  specific? 

Q.  Well,  you  were  paid  for  accrued  vacations  in  the 
various  divisions  that  were  under  the  Army  and  Navy 
contracts,  weren’t  you? 

A.  That’s  right.  We  had  three  divisions. 

Q.  When  did  you  receive  payment  for  that,  what  date? 

Examiner  Stodola:  Are  you  speaking  of  all  Division?? 

Mr.  Slate:  Excuse  me.  I  wonder  if  you  are  not  asking 
a  couple  of  questions. 

Do  you  mean  the  day  on  which  the  credit  was  passed 
to  us  by  the  Navy?  The  day  on  which  we  received  tljie 
cash? 

Mr.  Burt:  I  am  interested  in  the  day  on  which  you  re¬ 
ceived  the  cash. 
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The  Witness :  Well,  in  that  case,  Mr.  Burt,  I  would  sav 
we  made  a  prepayment  of  several  months  at  least. 

By  Mr.  Burt: 

Q.  Do  you  have  something  more  to  say? 

A.  At  the  beginning  of  the  Navy  operations,  Pan  Amer¬ 
ican  had  to  pay  to  the  Navy  the  amount  of  the  accrued 
vacation  which  was  credited  to  the  Navy’s  account. 

At  the  close  of  the  Navy  operations,  the  final  inventory 
on  accrued  vacations  was  due  to  the  company,  whereupon 
we  charged  the  Navy,  so  actually  it  was  credited 
287  very  largely  through  what  you  might  term  off-set 
or  other  regular  operating  account  with  the  Navy. 

Q.  You  received  some  funds  for  that  at  some  time  or 
other,  didn’t  you?  Either  in  the  sense  that  you  didn’t  have 
to  return  funds  to  the  Navy  at  a  time,  or  in  the  sense  that 
you  actually  got  the  cash  in  hand;  isn’t  that  right? 

A.  Well,  on  that  settlement,  I  would  have  to  check  the 
exact  date  and  the  circumstances  as  to - 

Q.  Maybe  I  can  make  my  questions  a  little  more  specific. 

In  the  last  attachment  of  the  letter  of  December  7  from 
Mr.  Slate  to  me,  reference  is  made  to  the  1945  accrual, 
$30,000,  for  estimated  vacation  payment  to  be  made  by  the 
Army  on  termination  of  the  southern  based  operation. 

What  is  meant  by  the  “southern  based  operation?” 

A.  Under  the  Army  contract  35719,  operations  based  in 
Miami. 

Q.  When  did  you  receive  that  payment? 

A.  We  have  not  yet  received  payment. 

Q.  What  is  your  best  estimate  of  the  amount  of  time  it 
will  take  you  to  receive  that  payment? 

A.  That  is  very  difficult  to  say  because  it  is  under  negoti¬ 
ation.  The  final  amount  is  being  determined  with  the  Army, 
and  it  may  be  a  matter  of  weeks  or  it  may  be  several 
months. 

Q.  When  did  the  northern  based  operation  terminate? 

A.  I  think  that  was  June  30,  1946. 
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Q.  You  haven’t  received  payment  on  that  either,  have 
you? 

A.  No. 

288  Q.  But  there  is  accrued  vacation  pay  coming  frqm 
the  northern  based,  also? 

A.  That  is  correct. 

Q.  Do  you  have  any  idea  how  much  ? 

A.  It  has  not  been  determined  as  yet. 

Q.  But  there  will  be  some? 

A.  Yes. 

Q.  When  did  the  Navy  make  payments  mentioned  to  you 
in  the  last  attachment  in  Mr.  Slate’s  letter  of  December  7, 
1946? 

•  ***#***# 

Q.  I  want  the  full  story  of  what  happened  on  that 
crued  vacation.  That  is  what  I  want.  In  terms  of  whether 
you  got  funds  or  were  relieved  of  payment  of  funds  to  the 
Navy,  or  just  how  the  thing  was  settled. 

Examiner  Stodola :  Proceed,  please. 


The  Witness :  The  whole  situation  is  rather  complicated, 
and  I  don’t  think  at  any  point  you  can  put  your  finger  on 
any  transaction  and  say,  ‘ 1  Here  is  where  we  got  our  money. 
Here  is  where  we  were  paid  off.” 

Because,  actually,  we  were  performing  services  for  the 
Navy  on  which  we  made  the  disbursement  and  concurrently 
we  were  getting  advances  from  the  Navy,  and  these  ad¬ 
vances  were  being  credited  to  the  accounts. 

Whether  the  items  were  being  specifically  settled  or  not, 
during  the  course  of  the  Navy  operations,  conse- 
289  quently  when  we  get  to  the  end  of  the  operation 
here,  the  Navy  was  owing  us  a  certain  amount  for 


this  account  here,  so  we  charge  the  Navy,  and  in  this  cade, 
we  credited  results  of  contract  operations. 


Now,  as  to  exactly  what  particular  point  or  what  advance 
from  the  Navy  you  would  say  covered  these  transactions, 
I  think  it  would  be  virtually  impossible  to  establish. 
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If  my  recollection  is  correct,  I  think  at  no  time  have 
we  received  a  check  from  the  Navy  in  specific  settlement  of 
these  amounts. 

•  ••••••••• 

Q.  On  what  date  did  you  make  the  claim  to  the  Navy 
for  accrued  vacation  pay? 

A.  I  can  not  give  you  the  exact  date,  but  I  would  say 
that  it  would  be  certainly  very  shortly  after  the  termina¬ 
tion  of  operation. 

Q  September  or  October,  1944,  perhaps? 

A.  Yes,  I  would  say  so. 

Q.  And  that  is  with  respect  to  Alaska? 

A.  That’s  right. 

Q.  Doesn’t  the  Navy  have  a  policy  of  paying  claims  with¬ 
in  15  days  after  receipt  thereof? 

A.  I  understand  that  is  the  case. 

290  Q.  And  this  claim  was  allowed? 

A.  That  is  correct. 


By  Mr.  Burt : 

Q.  Didn’t  this  payment  constitute  funds  available  for 
operating  purposes? 

A.  I  understand  the  theory  was  to  reimburse  the  com¬ 
pany  for  the  disbursements  that  had  already  been  made. 

Q.  For  the  disbursements  that  had  already  been  made? 

A.  Pardon  me.  Strike  the  answer  there,  will  you,  please. 

Q.  Do  you  want  me  to  ask  the  question  over  again? 

A.  That  is  correct.  Substitute  the  answer. 

Q.  Have  you  made  a  study  to  determine  whether  or  not 
under  the  mail  pay  situation  existing  in  1945,  and  without 
reference  to  the  equipment  purchase  funds  but  assuming 
that  you  weren ’t  paid  for  your  mail  working  capital,  equiv¬ 
alent  to  three  months’  operating  expenses,  was  or  was  not 
adequate  during  that  period? 

A.  I  have. 

***•••••*• 
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By  Mr.  Burt : 

303  Q.  All  right.  Let  us  go  back  to  that  accrued  va¬ 
cation  pay,  Mr.  Monson. 

Back  in  1941  and  1942,  were  any  payments  made  by  L.  A. 
D.  or  any  other  division  of  Pan  American  to  the  Aripy 
with  respect  to  the  Pan  American  Airways  Africa,  Ltd-, 
contract,  for  accrued  vacations? 

Mr.  Slate:  Object,  Mr.  Examiner.  I  can’t  see  what  bear¬ 
ing  that  has  on  this. 

Mr.  Burt :  I  am  trying  to  trace  the  history  of  this  accrued 
vacation,  Mr.  Examiner.  Accrued  vacation  issue  relates  tjo 
the  accounting  treatment  not  only  at  the  time  the  Navy  paid 
Pan  American,  but  also  at  the  time  Pan  American  paid  the 
Navy. 

Mr.  Slate :  In  what  way  would  you  connect  whether  there 
were  or  were  not  such  payments,  in  what  way  would  that 
connect  with  anything  being  discussed  in  this  proceeding? 

Mr.  Burt:  I  will  say  that  the  payments  made  by  Pan 
American  for  accrued  vacation  pay  have  been  included  as 
expenses  in  prior  rate  cases  and  it  seems  to  us  they  should 
be  treated  as  deductions  from  expenses  or  as  revenues  in 
the  present  case. 

We  are  prepared  to  argue  that  at  a  later  date,  but  it 
is  certainly  relevant  to  find  out  the  facts. 

Mr.  Slate:  Mr.  Examiner,  as  Mr.  Monson ’s  direct  ex¬ 
amination  brought  out,  an  amount  was  charged  to  the 
prior  Alaska  Rate  case,  and  we  have  indicated  that  some 
adjustment  because  of  that  we  thought  was  perhaps  proper, 
but  I  can’t  see  what  payments  or  lack  of  payments  undeif 
the  old  Africa  contract  back  in  1941,  which  in  no 

304  event  could  have  affected  the  expense  of  either  the 
Atlantic  or  Alaska  Division  for  this  period,  or  for 

any  other  period,  how  they  have  any  bearing  on  this  casej 

Examiner  Stodola:  Any  further  comments? 

I  am  going  to  overrule  the  objection,  Mr.  Slate.  The 
witness  may  answer. 

The  Witness :  That  was  before  my  time. 
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By  Mr.  Burt: 

Q.  Could  you  find  out  the  answer,  Mr.  Monson  ? 

A.  I  could  find  out  the  answer,  yes. 

Mr.  Burt :  A  supplementary  matter  will  be  all  right.  We 
might  as  well  get  the  other  contracts  straight.  I  am  going 
to  ask  about  the  Alaska-Orient  contract  and  the  Air  Fer¬ 
ries  contract. 

305  Examiner  Stodola:  I  will  order  the  furnishing  of 
that  information. 

******#••• 

Examiner  Stodola:  I  understand  you  wanted  the  infor¬ 
mation  to  show  the  general  accounting  practice  in  that 
respect? 

Mr.  Burt:  Yes. 

Examiner  Stodola :  I  think  by  ruling  will  stand.  Let  us 
proceed,  please. 

306  By  Mr.  Burt: 

Q.  Ordinarily,  as  I  understand  your  direct  testi¬ 
mony,  you  say  ordinary  business  doesn’t  accrue  vacation 
expense,  is  that  right? 

A.  That  is  correct. 

Q.  And  the  reason  for  that  is  that  it  is  considered 
that  vacations  average  out  sort  of  on  a  year-to-year  basis ; 
is  that  right? 

A.  I  think  there  are  two  factors.  One  comes  on  the 
averaging  out  proposition  and  the  other  is  the  excessive 
cost  of  accruing  vacations  and  keeping  precise  accounting 
financial  records. 

Q.  When  there  really  isn’t  any  substantial  distortion, 
is  that  right? 

A.  That’s  right.  Normally,  if  you  are  proceeding  with 
the  same  level  of  operation,  you  would  have  pretty  much 
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of  an  offset.  It  would  reflect  a  proper  statement  of  <jost 
from  year  to  year. 

Q.  Now,  in  the  industry,  generally,  isn’t  it  true  that  thpre 
is  no  necessity  for  vacation  accruals  because  there  are  no 
cash  disbursements  involved  until  employees  actually  re¬ 
ceive  their  vacation.  Is  that  right? 

A.  That  is  correct,  aside  from  any  Army  contract  propo¬ 
sition. 

Q.  Pan  American,  on  the  other  hand,  actually  paid  put 
cash  to  the  Army  and  Navy  when  it  undertook  the  con¬ 
tract  operation  for  the  Armed  Forces;  is  that  right? 

•  •  •  •  •  •  •  *  •  |  • 

307  The  Witness :  That  is  partially  true. 

In  the  case  of  the  Navy  contract,  we  pay  to  the 
Navy,  in  effect,  the  amount  of  accrued  vacation  from  the 
time  of  commencement  of  the  contract.  At  the  commence¬ 
ment  of  the  Army  contract,  no  such  payment  was  made  to 
the  Army.  That  was  handled  on  an  entirely  different  basis. 

By  Mr.  Burt : 

Q.  What  was  the  basis  there  ? 

A.  The  basis  was  that  in  the  case  of  an  employee  trans¬ 
ferred  from  commercial  operations  to  Army  contract  oper¬ 
ations,  that  at  the  time  he  took  his  vacation,  if  it  was  de¬ 
termined  that  he  was — that  the  vacation  was  accrued 
while  doing  commercial  service,  the  vacation  was  charged 
back  to  the  Division  from  where  the  man  came,  and  the 
billing  was  made  at  the  rate  of  pay  which  he  was  receiv¬ 
ing  at  the  time  he  entered  on  the  contract. 

Q.  On  the  other  hand,  when  the  contracts  -were  ended, 
Pan  American  received  payment  for  the  accrued  vaca¬ 
tions  when  it  resumed  commercial  operations;  isn’t  that 
right? 

A.  Well,  there  in  the  case  of  the  Navy,  that  is  correct. 
And  in  the  case  of  the  Army,  of  course,  settlement  will  be 
made  on  the  accrued  vacations. 

308  Q.  You  are  claiming  it,  aren’t  you? 
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A.  That’s  right,  it  is  not  a  question  of  resuming  com¬ 
mercial  operations. 

Q.  The  basic  difference  between  your  situation  and  a 
normal  business  situation,  as  I  understand  it,  is  occasioned 
by  the  fact  that  cash  payments  were  involved  in  the  trans¬ 
fer  from  commercial  to  military  and  then  back  to  commer¬ 
cial  operation  again;  isn’t  that  right? 

A.  That  is  correct. 

Q.  Assume  pilot  Smith  is  on  the  Alaska  Division,  or  the 
Alaska  Sector,  and  he  has  earned  two  months’  vacation 

•  *#****»•* 

during  the  period  of  the  Navy  contract.  Pilot  Smith  is  a 
captain  earning  $12,000  a  year,  when  the  Navy  contract  was 
terminated. 

How  much  would  you  be  paid  for  his  accrued  vacation? 

A.  We  would  be  paid  for  the  two  months’  salary. 

Q.  That  would  be  $2,000? 

A.  I  think  your  arithmetic  is  correct. 

Q.  Assume  that  Pilot  Smith  takes  three  months’  vaca- 
-  tion  in  1945.  That  is  two  months  accrued,  and  one  month 
earned  during  1945. 

What  amount  does  Pan  American  contend  should 
309  be  included  in  allowable  cost  for  the  purposes  of 
the  1945  mail  rate? 

A.  I  don’t  think  Pan  American  is  making  a  contention 
as  to  individual  employees.  It  is  a  question  of  the  over-all 
propostion. 

Now,  Pan  American  is  perfectly  willing  to  go  on  any  log¬ 
ical  basis  in  this  case. 

I  think  there  are  about  three  alternatives  that  you 
might  take: 

No.  1 - 

Q.  Let  us  get  back  to  Pilot  Smith - 

**•••••••• 
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The  Witness:  As  I  said  before — I  think  we  can 
connect  this  with  Pilot  Smith  all  right — the  answer 
with  respect  to  Pilot  Smith  depends  on  certain  things. 
That  is,  there  might  be  about  three  logical  ways  that  ybu 
might  do  it,  any  one  of  which  Pan  American  does  not  ob¬ 
ject  to,  which  we  think  are  justified  by  the  facts. 

Now,  the  only  way  I  can  discuss  Pilot  Smith  is  in  con¬ 
nection  with  these  three  different  ways  that  you  might 
treat  the  problem  generally. 

Now,  if  you  assume,  first  of  all,  that  for  rate-makipg 
purposes  that  you  want  to  stay  on  an  accrual  basis,  which 
is,  in  effect,  what  happened  in  the  Alaska  case,  the  answer 
for  Pilot  Smith  would  be  in  the  year  1945,  we  would  claim 
one  month  expenses.  The  two  months  would  be  eliminated 
because  of  the  fact  that  that  was  accrued  at  the  beginning 
of  the  period. 

In  that  case,  it  would  be  perfectly  proper  to  charge  only 
one  month  to  the  expenses  for  Pilot  Smith,  the  reason  b£- 
ing  that  in  addition  to  Pilot  Smith  you  have  got  many- 
other  employees,  some  that  are  not  receiving  their  vaca¬ 
tion  during  the  year  when  they  accrued. 

During  this  operation.  So,  it  would  mean  at  the  begiri- 
ning  of  the  period — in  effect,  we  would  say,  “Th^t 
311  has  nothing  to  do  with  this  operation.  We  have  to 
exclude  that  entirely.’ ’  As  far  as  expenses  are  con¬ 
cerned.  So,  consequently,  you  would  reduce  your  operating 
expenses  by  the  amount  of  that  opening  inventory. 

However,  at  the  close  of  the  period,  then  it  would  be 
necessary  to  inventory  and  find  out  how  many  people  had 
not  taken  their  vacation  that  had  earned  the  vacation  dur¬ 
ing  this  period  or  the  prior  periods,  and  your  closing  in¬ 
ventory,  you  would  have  to  add  into  your  expenses.  Ip 
other  words,  you  have  a  consistent  accounting  basik 
throughout  the  period. 

You  would  adjust  for  both  your  opening  inventory  and 
your  closing  inventory. 

Now,  that  is  absolutely  sound,  and  we  have  no  objection 
to  doing  it  that  way. 
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Now,  the  second  way  you  can  do  with  Pilot  Smith  is  to 
say  that  we  are  on  a  cash  basis,  which  has  been  our  con¬ 
sistent  accounting  policy. 

In  that  case,  the  entire  three  months  would  represent  an 
expense  for  the  year  1945. 

On  the  other  hand,  the  fact  that  there  are  many  people 
in  the  operation  who  have  not  received  their  vacations  dur¬ 
ing  the  year,  you  would  have  an  understatement  of  the  ex¬ 
pense  on  those  people,  which  is  offset  by  the  overstatement 
of  the  expense  on  the  ones  that  take  more  than  the  actual 
vacation  accrued  during  the  year. 

There,  again,  you  have  a  wash.  Now,  if  that  is  the  way 
you  want  to  do  it,  Pan  American  is  perfectly  satisfied  with 
that,  because  that  is  consistent  with  our  accounting  policy. 

It  is  perfectly  sound.  It  makes  a  fair  statement  of 
312  our  expense  in  this  case.  It  is  no  departure  from 
what  we  would  come  in  in  a  subsequent  proceeding 
and  claim,  because  that  is  the  way  our  accounts  would  be 
stated. 

Now,  the  third  alternative,  which  I  mentioned  this  morn¬ 
ing,  is  that  since  we  are  on  a  cash  basis  at  the  present  time 
in  our  accounting  with  respect  to  this  item,  you  can  go 
through  exactly  the  same  procedure  that  I  have  outlined 
with  respect  to  Pilot  Smith. 

However,  in  view  of  the  fact  that  we  were,  in  effect,  on 
an  accrual  basis  in  the  last  Alaska  Rate  case,  with  respect 
to  the  Alaska  operations,  only,  you  can  take  the  amount 
that  was  allowed  in  that  case  and  say,  “Well,  for  your 
transitional  period  going  from  the  accrued  basis  to  the 
cash  basis  in  order  to  make  proper  adjustment  between  the 
two  periods,  it  will  be  necessary  to  deduct  what  we  allowed 
in  the  last  case  as  a  reduction  of  expenses  in  this  case.” 

Those  are  the  only  three  sound  alternatives  that  there 
are. 


By  Mr.  Burt: 

Q.  Well,  Mr.  Monson,  take  that  last  alternative  that  you 
propose.  The  set-off  alternative.  The  reason  you  make 
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an  exception  in  your  cash  plan  there  is  that  you  back  in 
1942  received,  or,  paid  out  to  the  Armed  Forces  and  then 
back  in  1945,  you  received  from  the  Armed  Forces  accrued 
vacation  pay.  Is  that  right? 

A.  You  mean  the  third  basis  I  outlined? 

Q.  Yes. 

A.  No. 

Q.  What  is  the  reason  for  making  an  exception  to 

313  your  cash  principles  in  the  third  instance  ? 

A.  It  is  the  usual  recognized  principle  that  when 
you  put  in  a  change  from  one  accounting  basis  to  another 
accounting  basis,  you  have  to  give  some  recognition  to  the 
differences  which  result. 

Now,  in  this  case  here,  as  I  said  before,  in  the  eaiflier 
period  for  accounting  purposes,  we  were  actually  on  a  cash 
basis.  When  the  intervention  of  the  contract  came,  we 
were,  in  effect,  placed  on  an  accrual  basis  for  contract  pur¬ 
poses. 

That  amount  was  taken  into  the  last  rate  case  whicl},  in 
effect,  placed  that  on  an  accrual  basis. 

Now,  if  for  rate-making  purposes  you  want  to  maintain 
a  consistent  basis,  you  would  follow  the  first  procedure 
which  I  outlined. 

In  other  words,  anything  we  get  from  Navy,  you  would 
take  as  a  reduction  of  expenses.  Any  accrued  vacations  at 
the  end  of  1945  would  be  charged  in  expenses  to  vacations. 

However,  if  you  want  to  change  the  basis  to  a  cash  basis, 
which  is  consistent  with  our  accounting  policy,  then  I  say 
the  equity  in  the  case  would  suggest  that  you  would  take 
as  a  reduction  of  1945  expense,  the  amount  which  was  taken 
out  in  the  earlier  case,  which  was  allowed  in  the  earlier  cp,se 
as  a  reduction. 

Q.  Why  would  you  limit  it,  Mr.  Monson,  to  the  amount 
in  the  earlier  case  rather  than  making  your  adjustment  to 
take  care  of  all  vacations  earned  during  the  period  of  the 
Navy  contract,  and  when  you  are  on  an  accrual  basis? 

A.  I  think  that  is  the  only  sound  way  you  can  pos- 

314  sibly  do  it. 
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Q.  Now,  on  this  second  method — well,  if  yon  are  on 
a  cash  basis,  Mr.  Monson,  why  wouldn’t  yon  include  the 
entire  amount  of  your  figure  from  the  Navy  as  cash  in¬ 
come?  Even  if  you  don’t  consider  it  as  a  deduction  from 
expenses  ? 

A.  Well,  the  item  has  no  relation  to  the  year’s  operation 
whatever. 

Q.  Does  that  make  any  difference  under  the  cash  theory? 

A.  It  certainly  does.  On  the  cash  basis,  you  take  things 
as  they  fall. 

Q.  Well,  you  have  got  to - 

A.  Wait  a  minute.  Now,  this  is  a  1944  item.  The  con¬ 
tract  terminated  in  the  year  1944.  The  books  reflect  the 
item  as  a  transaction  for  the  year  1944.  It  is  reported  in 
the  company’s  income  tax  returns  for  the  year  1944. 

For  the  entire  purpose  of  the  Army  contract,  we  were 
on  an  accrual  basis.  In  order  to  be  consistent  under  that 
contract,  that  was  the  only  method  we  could  properly  fol¬ 
low,  in  my  opinion. 

Consequently,  you  come  to  the  year  1945  and  there  is 
nothing  to  consider.  The  transaction  is  washed  out.  It  is 
gone.  If  you  want  to  be  on  a  cash  basis  in  1945,  your  ac¬ 
tion  results  as  they  fall  in  your  accounts. 

Q.  You  received  cash  in  1945,  though,  didn’t  you? 

A.  I  can  not  say  we  received  the  cash. 

Q.  In  the  same  sense  that  we  went  over  this  once  before, 
you  received  it?  You  received  payment  in  1945? 

A.  But  the  receiving  payment  has  nothing  what- 
315  ever  to  do  with  the  cash  charged  for  vacations. 

It  doesn’t  make  any  difference  if  we  had  had  a 
gift  from  a  rich  uncle,  it  would  have  been  the  same  propo¬ 
sition. 

The  actual  cash  or  the  expense  of  vacations  would  be 
when  people  took  vacations. 

Q.  How  did  you - 

A.  It  is  a  wholly  unrelated  matter. 

Q.  How  did  you  treat  this  for  income  tax  purposes? 
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Examiner  Stodola :  I  think  Mr.  Slate  has  a  statement. 

Mr.  Slate :  Excuse  me.  I  think  the  record  is  confused. 
In  your  last  answer  but  one,  I  think  you  said  the  Army 
contract  instead  of  the  Navy  contract. 

The  Witness :  That  is  correct,  the  Navy  contract. 

By  Mr.  Burt: 

Q.  How  did  you  treat  this  for  income  tax  purposes, 
again?  Treated  it  as  income.  Is  that  right? 

A.  I  hate  to  say  without  referring  to  the  returns,  but  as 
I  recall  in  the  income  tax  returns,  it  is  included  in  the  year 
1944. 

Q.  As  income? 

A.  As  income. 

Q.  Now,  would  you  check  that?  We  think  it  is  in  the 
1945  return  as  income.  Would  you  check  that  and  let  us 
know? 

A.  I  have  already  checked  1945  income  tax  return,  Mr. 
Burt,  and  that  shows  an  item  of  $520,000. 

Q.  What  is  that  item? 

A.  $520,000  that  is.  $490,000  relating  to  the  Pacific 
operation  which  is  not  here  under  consideration^ 

316  Q.  What  is  the  other  $30,000? 

A.  $30,000  on  the  southern  based  operation  on  the 
Africa-Orient  contract. 

Examiner  Stodola:  You  don’t  want  the  checking  to  be 
done  now? 

Mr.  Burt:  I  would  like  to  have  him  check  1944. 

Examiner  Stodola:  What  precisely  do  you  want? 

Mr.  Burt:  I  want  to  know  how  they  treated  the  1944 
income  tax. 

The  Witness:  Treated  as  income.  Unless  I  correct  it 
to  the  contrary. 

•  ••••••••• 

Q.  On  this  second  basis  you  offered,  which  was  a  pure 
cash  basis,  it  is  true,  is  it  not,  that,  as  a  matter  of  fact, 
the  Board  in  this  Rate  case,  if  it  allowed  all  of  the  accrued 
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vacation  expense  of  pilot  Smith  would  be  paying  for  two 
months’  vacation  'which  had  been  earned  in  another  period? 
A.  That  is  entirely  correct. 

And,  on  the  other  hand,  there  might  be  five  other  people 
that  received  no  vacation  that  they  didn’t  pay  for,  so  they 
would  be  getting  the  benefit  for  that. 

317  Q.  When  you  paid  the  Navy  in  1942  for  accrued 
vacations,  that  covered  fewer  personnel  than  were 

paid  for  in  1944  when  the  Navy  paid  you;  isn’t  that  right? 
A.  That  is  correct. 

Q.  And  during  the  war  the  people  that  you  had  on  the 
Alaska  sector  for  the  most  part  had  a  tendency  to  defer 
vacations;  isn’t  that  right? 

A.  Well,  I  don’t  know  whether  it  is  any  more  than 
usual.  It  is  possible. 

Q.  Well,  anyway  the  difference  in  number  of  personnel, 
plus  whatever  difference  there  might  be  in  the  tendency 
of  people  to  defer  vacations,  accounts  for  the  higher  pay¬ 
ment  received  by  Pan  American  than  the  payment  made  by 
Pan  American;  isn’t  that  right? 

A.  That  is  correct. 

Q.  One  more  question  on  this  accrued  vacation  pay,  Mr. 
Monson.  Why  did  the  Navy  make  these  payments  to  Pan 
American  on  the  Navy  contract  in  Alaska  for  accrued 
vacations  ? 

A.  The  Navy  made  the  payment  because  by  the  terms 
of  the  contract  they  had  to  reimburse  us  for  actual  cost. 
Under  the  contract,  in  order  to  determine  actual 

318  cost,  they  required  that  we  pay  them  the  amount 
of  accrued  vacation  at  the  beginning  of  the  con¬ 
tract,  and  they  in  turn  had  to  reimburse  us  for  the  amount 
of  accrued  vacation  at  the  end  of  the  contract. 

Q.  All  right.  Directing  your  attention  to  the  foreign 
mail  pay  receivable,  going  back  to  the  time  when  the 
original  reserve  for  foreign  mail  pay  receivables  was 
established,  would  you  explain  how  the  reserve  was  set  up? 
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A.  I  believe  that  is  covered  in  your  exhibit.  What  is 
the  number  of  that? 

Q.  It  is  not  covered  in  our  exhibit  back  to  the  earliest 
time,  Mr.  Monson.  It  may  be  in  this  Exhibit  30.  Is  tihe 
statement  on  Exhibit  PC-30,  page  3,  as  to  the  original 
establishment  of  this  mail  reserve,  foreign  mail  pay  Re¬ 
ceivable  reserve,  accurate? 

A.  It  is. 

Q.  And  what  change  of  policy  took  place  in  January, 
1942,  in  the  treatment  of  this  account? 

A.  Because  of  the  war  situation,  it  was  decided  that 
no  accruals  should  be  made  for  revenues — for  foreign 
mail  revenues  of  countries  at  war  or  occupied  or  con¬ 
quered  by  countries  at  war. 

Q.  How  did  you  treat  this  change  of  policy  as  an 
accounting  proposition? 

A.  The  amount  of  the  accruals  on  the  books,  the  revenue 
was  reversed  for  the  current  period,  and  I  think  tjie 
amount  relating  to  prior  years  was  charged  off  to  surplus. 

Q.  Didn’t  you  in  effect  offset  the  asset  again|st 
319  the  reserves?  Isn’t  that  what  happened? 

A.  Well,  it  is  merely  a  matter  of  mechanics,  sfr. 
In  other  words,  you  could  establish  a  reserve  for  ^n 
amount,  and  then  write  off  the  account  against  the  ije- 
serve. 

Q.  Did  you  wipe  out  the  entire  accounts  receivable  f^r 
Axis  and  Axis-occupied  countries? 

A.  I  believe  so. 

Q.  Did  you  receive  subsequent  collections  from  the  Pokt 
Office  Department  for  certain  of  the  enemy  countries? 

A.  We  did.  . 

Q.  And  what  were  those? 

A.  Collections  were  effected  through  the  Post  Office 
Department  which  reduced  the  amount  of  the  write-off 
to  approximately  $432,000. 

Q.  You  collected  from  Italy  by  offset  in  1942;  didn’t 
you? 

A.  That  is  correct. 
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Q.  And  how  did  you  account  for  this  collection1?  How 
did  you  account  for  the  payment  that  you  received? 

A.  I  would  have  to  check  on  that. 

Q.  Do  you  know  whether  you  treated  it  as  income? 

A.  No.  I  imagine  it  would  be  a  credit  to  surplus. 

Q.  Would  you  check  and  see  how  you  accounted  for  that 
payment - 

A.  I  will. 

Q.  — at  that  time? 

Examiner  Stodola:  Do  you  want  that  furnished  as  sup¬ 
plementary  matter? 

Mr.  Burt:  Yes,  sir. 

320  Examiner  Stodola:  All  right,  Mr.  Slate? 

Mr.  Slate:  It  is  agreeable. 

By  Mr.  Burt: 

Q.  Now,  this  amount  of  $432,224  was  claimed  and  al¬ 
lowed  as  an  allowable  cost  for  rate-making  purposes  in 
the  previous  Atlantic  case;  wasn’t  it? 

Mr.  Slate:  I  think  that  calls  for  a  conclusion  of  law, 
Mr.  Examiner. 

Mr.  Burt:  Not  whether  it  was  claimed,  it  doesn’t. 

Mr.  Slate:  I  have  no  objection  to  that  part  of  the 
question. 

The  Witness:  In  the  previous  Trans- Atlantic  case,  the 
amount  of  $432,000 — I  think  it  was  something  in  excess 
of  that  at  the  time  that  the  proceedings  were — that  is, 
when  the  case  was  heard — that  amount  was  taken  as  a 
deduction  from  the  revenues  of  the  carrier  on  the  basis 
of  the  probability  of  collection  at  that  time. 

By  Mr.  Burt: 

Q.  After  the  issuance  of  the  Board’s  opinion  in  that 
Atlantic  case,  did  you  make  any  entry  on  your  books  to 
reflect  that  amount  which  was  allowed  in  the  manner  yon 
say  by  the  Board? 

A.  No,  we  did  not. 


161 


Q.  That  is  because  you  had  no  accounts  receivable  <j>n 
the  books  at  the  time? 

A.  That  is  correct.  It  was  written  off  pursuant  to  the 
acts  of  the  board  of  directors  referred  to. 

Q.  Did  you  enter  any  of  these  accounts  on  the  books 
at  a  subsequent  date? 

321  A.  Yes.  These  accounts  were  re-established  dt 
the  end  of  the  year  1944. 

Q.  And  they  were  set  up  as  of  December  31,  1944? 

A.  That  is  correct. 

Q.  Did  you  set  up  the  full  $432,000? 

A.  We  set  up  the  $432,000,  and  in  accordance  with  the 
policy  in  effect  at  that  time,  a  reserve  against  the  account 
of  15  per  cent  was  provided. 

Q.  You  didn’t  set  up  the  full  reserve,  though? 

A.  No.  We  set  up  15  per  cent. 

Q.  Why  didn’t  you  set  up  the  full  reserve  which  yoii 
had  claimed  in  the  previous  rate  case? 

A.  Because  at  that  time  the  company  had  determined 
that  the  amounts  were  collectable,  in  their  opinion,  thdt 
the  amounts  were  collectible  from  the  foreign  govern¬ 
ments. 


Q.  When  did  you  determine  that  these  Axis  account^ 
receivable  were  collectible? 

A.  I  should  say  that  it  was  right  about  the  time  that 
they  were  re-established. 

Q.  Directing  your  attention  to  the  minute  of  June  5, 
1945,  of  the  board  of  directors  of  Inc.  as  set  forth  o^ 
page  3  of  Exhibit  PC-10— no.  That  isn’t  it.  Off  the 
record. 

***«#***#^ 

Q.  On  page  8  of  Exhibit  PC-24,  is  there  any  prioi* 
minute  of  the  board  of  directors  of  Inc.  that  reel 
322  ognizes  the  collectibility  of  these  accounts? 

A.  I  couldn’t  say  without  examining  the  mint 

utes - 
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Q.  Would  you  advise  me  if  there  are  any  previous 
minutes  of  the  board  of  directors  of  either  Inc.  or  Corp. 
which  recognizes  the  collectibility  of  these  accounts? 

A.  I  would  be  glad  to  do  so. 

Examiner  Stodola:  Mr.  Slate,  I  assume  that  when  the 
witness  agrees  to  the  furnishing  of  certain  information 
supplementary  to  these  exhibits  that  you  are  agreeable, 
too,  unless  you  indicate  otherwise? 

Mr.  Slate:  Yes,  Mr.  Examiner,  that  may  be  assumed. 

By  Mr.  Burt: 

Q.  As  far  as  you  know,  then,  at  the  present  time  the 
first  time  that  there  was  any  official  recognition  in  the 
minutes  of  the  board  of  directors  or  the  executive  com¬ 
mittee  of  either  Inc.  or  Corp.  of  the  collectibility  of  this 
account  is  this  minute  of  June  5,  1945;  is  that  right? 

A.  Insofar  as  I  know. 

Q.  And  your  1944  books  were  still  open  as  of  June  5, 
1945;  weren’t  they? 

A.  That  is  correct. 

Q.  So  you  made  your  entry  back  to  December  31,  1944; 
didn’t  you? 

A.  That  is  correct. 

Q.  Then  Mr.  Woodbridge,  examining  the  books  as  of 
December  31,  1945,  determined  that  the  accounts  were 
fully  collectible  and  recommended  to  the  board  of  directors 
that  no  reserve  be  maintained;  isn’t  that  right? 

A.  That  is  correct. 

323  Q.  And  his  recommendation  was  adopted  by  the 
board  on  May  21,  1946,  effective  as  of  December 
31,  1945;  is  that  right? 

A.  That  is  correct. 

Mr.  Slate:  Let  the  record  show,  Mr.  Examiner,  that 
Mr.  Woodbridge  is  a  comptroller  of  the  carrier. 

Examiner  Stodola:  The  record  may  so  show. 

By  Mr.  Burt: 

Q.  Getting  back  to  your  direct  testimony  this  morning, 
Mr.  Monson,  what  type  of  inventory  is  expendable  inven¬ 
tory? 
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A.  Expendable  inventory  consists  of,  say,  small  tools, 
parts,  which  are  ordinarly  kept  on  the  floor  of  the 
shop - 

Q.  Paper  clips? 

A.  Not — -well,  that  would  come  in  that  category.  I  liad 
more  in  mind  your  expended  inventory  used  in  connection 
with  maintenance,  which  is  a  greater  bulk. 

Q.  When  this  expendable  inventory  is  purchased,  it  is 
charged  as  an  expense;  isn’t  that  right? 

A.  It  depends  on  the  circumstances.  If  it  is  purchased 
for  immediate  use,  then  it  would  be  expensed.  However, 
the  usual  practice  is  where  purchases  are  made  and  they 
are  stores — I  mean  that  temporarily  it  goes  into  your 
inventory  until  issue.  Upon  issue,  when  it  goes  out  on  to 
the  floor  of  your  shop,  when  it  is  no  longer  in  the  custody 
of  the  stores  personnel,  see,  in  your  regular  inventory, 
then  you  would  term  it  regular  inventory.  At  that  time 
it  is  charged  to  expense. 

Q.  It  is  termed  as  general  expense  at  the  time  it 
324  comes  out  of  your  stores  into  your  operations? 

A.  That  is  right. 

Q.  Now,  at  the  time  the  Navy  took  over  you  had  an 
inventory,  in  expendable  inventory,  of  $150,000;  is  that 
right? 

A.  I  believe  that  is  the  figure. 

Q.  Roughly  $150,000? 

A.  Yes. 

Mr.  Slate:  Mr.  Burt,  you  are  using  the  expression  “ex¬ 
pendable  inventory.”  Actually,  the  expression  used  in 
our  testimony  is  “expended  inventory.”  There  is  a  differ¬ 
ence. 

Mr.  Burt :  I  should  be  glad  to  make  that  correction,  Mr. 
Slate. 

Mr.  Slate:  I  assume  the  witness’  answers  were  all  with 
respect  to  expended  and  not  expendable  inventory. 

Examiner  Stodola:  That  is  correct,  is  it  not? 

The  Witness:  That  is  correct 

Mr.  Burt:  Actually,  the  word  “expendable”  is  a  better 
descriptive  term;  isn’t  it? 


The  Witness:  I  should  say  all  assets  are  expendable. 

Mr.  Slate:  With  reference  to  this  particular  group  of 
property,  it  is  wholly  inaccurate,  however. 

By  Mr.  Burt: 

Q.  What  do  you  mean  by  “ expended?” 

A.  “Expended”  means,  as  we  have  just  discussed,  it 
was  charged  to  expense  upon  issue.  It  is  no  longer  in¬ 
cluded  in  the  property  accounts  of  the - 

Q.  Then  this  $150,000,  roughly,  that  you  had  of  expended 
inventory,  when  the  Navy  took  over,  had  already 
325  been  charged  out  of  your  supplies  and  was  in  your 
general  operations;  is  that  right? 

A.  That  is  right.  It  had  been  charged  to - 

Q.  It  had  been  charged  to  expenses? 

A.  That  is  correct. 

Q.  Has  any  part  of  that  amount  ever  been  disallowed 
for  rate-making  purposes  in  previous  rate  cases? 

A.  It  has  not. 

Q.  Now,  you  had  an  expended  inventory  of  $200,000, 
roughly,  as  of  January  1,  1945;  is  that  correct? 

A.  That  is  correct. 

Q.  That  means  that  you  had  an  expended  inventory  of 
about  $50,000  more  than  at  the  time  you  entered  into  the 
Navy  contract;  is  that  correct? 

A.  That  is  correct. 

Q.  And  these  additional  expended  inventory  items  had 
been  charged  to  the  Navy  as  operating  expenses  during 
the  period  of  the  contract;  is  that  right? 

A.  That  is  correct. 

Q.  And  you  paid  the  Navy  $50,000  net  for  these  ex¬ 
pended  inventory  items;  is  that  right? 

A.  There  was  a  net  payment  to  the  Navy  of  that  amount. 

Q.  And  that  amount  is  included  in  1945  operating  ex¬ 
penses;  is  that  right? 

A.  That  is  correct. 
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326  Mr.  Slate :  Well,  Mr.  Examiner,  as  you  know,  the 
position  of  the  carrier  in  this  proceeding  is  that 
there  is  no  issue  as  to  the  CNAC  transaction.  There  is 
an  issue  as  to  the  relationship  between  the  management  of 
Pan  American  Airways,  Inc.,  and  the  activities  of  the 
Chinese  company  as  far  as  concerns  system  expense,  and 
as  to  that  we  have  testified. 

•  •  •  •  •  •  •  •  *  j  • 

335  By  Mr.  Burt :  j 

Q.  Mr.  Monson,  I  would  like  to  direct  your  attention 
now  to  the  relationship  of  the  Pan  American  Airways 
Corps,  to  Pan  American  Airways,  Inc.  What  personnel 
does  Pan  American  Airways  Corp.  have? 

A.  I  think  my  testimony  has  previously  indicated  th^-t 
the  salaries  of — there  are  no  salaries  included  for  any 
employees  of  Pan  American  Airways  Corp. 

Q.  They  have  a  set  of  officers,  don’t  they - 

A.  That  is  correct. 

Q.  — and  a  set  of  board  of  directors? 

A.  That  is  correct. 

Q.  They  are  substantially  identical  with  the  officers 
and  directors  of  Inc.;  aren’t  they? 

A.  I  think  all  of  the  officers  and  directors  of  Corp.  are 
also  representatives  on  Inc. 

Q.  And  Inc.  pays  the  salaries  of  the  officers  and  direc¬ 
tors,  isn’t  that  right,  of  Corp.? 

A.  Well,  you  might  say  Inc.  pays  the  salaries  of  thje 
officers  of  Inc.  These  people  at  the  same  time  are  also 
officers  and  directors  of  Corp. 

Q.  Who  keeps  the  books  of  Corp.? 

A.  Those  are  kept  by  employees  of  Inc. 

Q.  Who  keeps  the  minutes? 

336  A.  Well,  they  are  kept  by  the  secretary  of  the 
company. 

Q.  Who  is  an  employee  of  Inc.? 

A.  That  is  right. 
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Q.  And  Inc.  pays  the  salaries,  then,  of  the  people  who 
keep  the  books  and  the  person  who  keeps  the  minutes; 
is  that  right? 

A.  That  is  correct. 

Q.  When  Pan  American  floats  a  stock  issue,  does  Corp. 
pay  outsiders  for  services  and  supplies  rendered  in  con¬ 
nection  with  the  flotation  of  that  issue? 

A.  I  think  that  is  correct.  I  think  the  record  indicates 
that. 

•  •*••••••• 

Q.  Does  Corp.  pay  any  salaries  or  other  costs  incurred 
internally  because  of  the  flotation  of  the  stock  issue? 

A.  It  does  not. 

Q.  What  costs  are  incurred  in  floating  a  stock  issue  in 
addition  to  those  paid  to  outside  contractors? 

A.  Well,  there  is  the  expense  of  your  stock  certificates, 
the  expense  of  your  registration  statement.  There  is  your 
listing  with  the  SEC. 

Q.  Did  the  Treasurer’s  office  of  Pan  American  Airways, 
Inc.,  assist  in  the  preparation  of  the  registration  state¬ 
ment  in  the  recent  stock  issue,  flotation? 

A.  Yes,  I  should  say  that  they  participated  in  the 
flotation. 

337  Q.  They  put  together  the  basic  financial  and 
operating  data  on  the  various  activities  of  Corp. 
and  its  subsidiaries  and  presented  it  to  outside  contractors 
like  Root- Clark,  and  they  put  the  financial  statement  to¬ 
gether;  isn’t  that  right? 

A.  Primarily,  the  comptroller’s  office,  although  I  think 
it  makes  no  difference.  The  accounting  work  in  connection 
with  it,  of  course,  is  performed  in  the  comptroller’s  office. 

Q.  Did  Pan  American  Airways,  Inc.,  have  to  hire  any 
extra  people  to  prepare  the  registration  statement  in  con¬ 
nection  with  the  stock  issue  in  1945? 

A.  No,  they  did  not. 
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Q.  Do  you  know  whether  they  paid  any  overtime  to  get 
it  prepared? 

A.  They  did  not. 

•  •  •  •  •  *  *  *  •  j  • 

Q.  Did  Pan  American  Airways,  Inc.,  charge  any  oyer- 
head  to  Corp.  for  working  on  the  registration  statement? 

A.  They  did  not. 

Q.  When  Pan  American  Corp.  authorized  bank  borrow¬ 
ings,  how  is  the  amount  to  be  borrowed  from  the  b^nk 
determined? 

A.  By  the  board  of  directors,  I  should  say? 

Q.  Don’t  they  act  on  recommendations  of  the  staff? 

A.  That  is  correct. 

Q.  And  who  does  the  staff  work? 

338  A.  Oh,  I  say  that  the  treasurer  and  the  comp¬ 
troller  would  make  the  recommendation  on  !the 
borrowings. 

Q.  And  they  would  probably  work  on  the  basis  of 
analyses  by  subsidiary  personnel;  wouldn’t  they?  By  per¬ 
sonnel  lower  down  in  the  ranks  is  what  I  mean? 

A.  Well,  I  don’t  think  it  is  quite  that  complicated.  That 
is,  in  determining  your  need,  certainly  you  look  at  your  cash 
balance  and  you  look  at  a  statement  for  about  three 
minutes,  and  it  is  perfectly  obvious  vThich  way  the  wind 
is  blowing. 

Q.  And  you  can  decide  in  three  minutes — or  an  official 
of  Pan  American  can  decide  in  three  minutes  whether  to 
borrow  $25,000,000  or  $3,000,000  or  $50,000,000;  is  that 
right,  Mr.  Monson? 

A.  No,  I  wrouldn’t  say  that. 

Q.  It  takes  considerable  study  to  determine  how  mpch 
you  have  to  borrow;  doesn’t  it? 

A.  Well,  certainly,  when  you  get  on  a  major  program 
like  $25,000,000  or  $30,000,000,  it  is  different  than  looking 
at  your  current  cash  requirements  for  the  next  two  wedks,  , 
or  the  next  few  months. 
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Q.  Yes,  and  when  you  go  into  a  borrowing  program  like 
you  did  in  1945,  it  takes  considerable  study;  doesn’t  it? 

A.  That  is  correct. 

Q.  And  the  salaries  of  those  who  make  that  study  are 
paid  by  Inc.;  aren’t  they? 

A.  That  is  correct. 

Q.  Who  negotiated  with  the  banks  and  other  institutions 
to  arrange  for  these  borrowings? 

339  A.  Well,  I  should  say  that  the  executive  com¬ 
mittee  of  the  company,  and  also  the  financial 
officials. 

Q.  And  the  salaries  of  all  the  negotiators  were  paid 
by  Inc.;  isn’t  that  right? 

A.  That  is,  insofar  as  they  were  salaried  employees. 

Q.  Yes.  And  when  the  negotiators  went  to  the  bank 
did  they  present  financial  details  to  the  bank? 

A.  Well,  I  don’t  know  of  any  specific  case  that  you  are 
talking  about.  However,  certainly  in  any  major  borrow¬ 
ing  that  would  be  a  necessary  step. 

Q.  And  who  prepares  that  financial  detail  to  submit 
to  the  bank? 

A.  Financial  detail  is  prepared  every  month,  of  course, 
by  the  comptroller’s  office. 

Q.  Don’t  you  have  to  analyze  it  for  borrowing  purposes 
and  point  it  up  to  show  the  banks? 

A.  Well,  in  the  case  of — in  the  case  of  the  recent 
$40,000,000  commitment  which  was  made,  credit  arrange¬ 
ment,  special  financial  statements  were  made  up  in  accord¬ 
ance  with  the  requirements  of  the  banks  for  that  purpose. 

Q.  As  you  stated  this  morning,  they  require  certain 
financial  statements  with  classifications  which  they  con¬ 
sider  important;  don’t  they? 

A.  That  is  correct,  in  this  major  financing. 

Q.  Yes,  and  the  preparation  of  that  material  was  done 
by  a  staff  which  was  paid  by  Inc.;  isn’t  that  right? 

A.  That  is  correct. 

Q.  Upon  what  basis  is  it  decided  to  declare  a  divi¬ 
dend? 
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340  A.  That  depends  upon  the  earnings  of  the  com¬ 
pany.  That  would  be  one  of  the  primary  considera¬ 
tions.  Another  consideration  would  be  the  condition  of  ^our 
earned  surplus  account,  the  availability  of  surplus  fjrom 
which  to  pay  dividends,  and  then  also  the  availability  of 
funds  with  which  to  pay  the  dividend. 

Q.  And  before  you  could  make  a  dividend  disbursement, 
you  have  to  make  a  study  of  the  matters  you  have  re¬ 
ferred  to? 

A.  That  is  correct. 

Q.  And  the  study  is  made  by  personnel  which  are  paid 
by  Pan  American  Airways,  Inc.;  isn’t  that  right? 

A.  That  is  correct. 

Q.  I  assume  that  Pan  American  Airways,  Inc.,  personnel 
also  work  on  any  costs  that  may  be  incurred  in  dividend 
disbursement  work;  isn’t  that  right? 

A.  Well,  certainly  the  accounting  work  in  connection 
with  the  preparation  for  the  disbursement  is  handled  by 
the  company. 

Q.  By  Inc.? 

A.  That  is  correct. 

Q.  By  the  personnel  paid  by  Inc.? 

A.  That  is  correct. 

Q.  When  Pan  American  Airways,  Inc.,  declared  a  divi¬ 
dend  represented  by  its  shareholdings  in  CNAC  to  be  p&id 
by  Corp.,  who  determined  that  the  estimated  fair  value  to 
be  placed  on  Corp.’s  books  was  $4,800,000? 

A.  That  valuation  was  made  as  a  result  of  the  study  of 
the  figures  of  CNAC  as  to  what  the  net  worth  was  at  that 
time.  The  study  was  made  by  the  comptroller  of 

341  the  company,  and  also  by  the  public  accounting  firm 
which  certifies  our  figures.  Further  than  that,  I 

think  in  connection  with  the  negotiations  for  the  sale,  why, 
it  was  necessary  for  the  parties  to  make  some  appraisal  of 
what  the  equity  was  in  the  company  for  the  purpose  of 
making  the  sale. 
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Q.  And  insofar  as  internal  personnel,  that  is,  Pan 
American  personnel,  were  used  in  making  this  determina¬ 
tion,  their  salaries  were  paid  by  Inc.;  isn’t  that  right? 

A.  That  is  correct. 

Q.  And  when  George  Sellet  was  appointed  agent  to  rep¬ 
resent  both  Inc.  and  Corp.  in  China  who  decided  wdiat 
portion  of  his  salary  was  allocable  as  a  corporation  ex¬ 
pense  and  wThat  portion  as  an  Inc.  expense? 

A.  That  I  could  not  say.  To  my  best  knowledge,  he  was 
not  an  employee  of  Inc. 

Q.  Wasn’t  he  paid  anything  by  Inc.? 

A.  Subject  to  check,  I  do  not  think  so. 

Q.  Who  conducted  the  negotiations  leading  to  the  sale 
of  the  CNAC  shares? 

A.  That  I  couldn’t  say. 

Q.  Did  Mr.  Sellet  have  something  to  do  with  it? 

A.  Yes.  Yes,  certainly.  I  took  it  that  you  were  inferring 
that  probably  somebody  in  addition  to  him.  As  far  as  I 
know,  Mr.  Sellet  made  the  negotiations.  • 

Q.  Let  me  refresh  your  recollection,  Mr.  Monson,  on 
Mr.  Sellet ’s  activities.  I  refer  you  to  an  auditor’s  sum¬ 
mary  of  the  adjourned  regular  meeting  of  the  executive 
committee  of  Inc.  of  May  1,  1945,  as  set  forth  in  Exhibit 
PC-24,  page  5.  Would  that  refresh  your  recollection? 
342  A.  It  appears  from  Exhibit  PC-24,  page  5,  that 
Mr.  Sellet  vras  retained  at  $10,000  per  year  as  of 
January  1,  1945. 

Q.  What  did  he  do  for  Inc.?  Do  you  know? 

A.  I  could  not  say. 

Q.  You  don’t  know’  what  he  did  for  Corp.,  or  do  you? 

A.  I  do  not. 

Mr.  Burt:  I  would  like  information  as  to  what  work 
Mr.  Sellet  is  performing  for  Pan  American  Airways,  Inc., 
and  what  work  he  is  performing  for  Pan  American  Air¬ 
ways  Corp.  Can  I  have  it? 

Mr.  Slate:  Without  prejudice,  it  will  be  furnished. 
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Mr.  Burt:  And  would  you  also  furnish  information  as 
to  whether  or  not  Inc.  did  pay  George  Sellet  $10,000  in 
1945? 

Mr.  Slate:  Yes,  we  will,  without  prejudice. 

By  Mr.  Burt : 

Q.  Who  made  the  determination  that  the  proposed  $ale 
price  of  CNAC  stock  was  adequate? 

A.  I  couldn’t  say. 

Q.  Well,  ultimately  it  was  made  by  the  board  of  direc¬ 
tors  of  Corp. ;  wasn’t  it? 

A.  I  would  assume  it  was  made  by  the  board  of 
directors. 

* 

Q.  Wouldn’t  there  be  some  preliminary  studies  by  [the 
treasurer’s  office  and  perhaps  the  comptroller’s  office  hnd 
various  of  his  financial  offices  on  what  the  proper  price 
for  that  is — those  shares  was? 

A.  As  I  indicate,  I  think  the  comptroller  and  ithe 
343  public  accountants  did  review  the  matter  with  re- 
pect  to  price  there. 

Q.  Who  paid  for  the  audit,  the  CPA  appraisal  of  the 
CNAC  stock?  Inc.  or  Corp? 

A.  I  could  not  say. 

Q.  Could  you  find  out  for  me? 

A.  I  can. 


Mr.  Slate:  It  is  understood,  Mr.  Examiner,  that  |my 
general  objection  to  this  line  goes  also  to  the  information 
requests.  We  will  furnish  them,  however. 

Mr.  Burt:  Mr.  Slate,  I  think  this  relates  very  legit¬ 
imately  to  the  system  expense. 

Mr.  Slate:  Excuse  me.  I  believe  you  are  right 
that.  Yes. 


ab 


out 


By  Mr.  Burt: 


Q.  In  1946  approval  was  granted — no.  It  is  late  in  1945. 
Approval  was  granted  for  investment  of  funds  in  the 
successor  of  China  National;  isn’t  that  correct? 

A.  I  believe  that  is  correct. 
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Q.  And  how  was  it  determined  how  much  to  invest  and 
whether  the  price  was  proper? 

A.  I  believe  that  was  a  matter  of  negotiation  with 
Chinese  officials  as  to  the  extent  of  our  participation  in 
the  new  company.  * 

Q.  Negotiations  conducted  by  Mr.  Sellet;  is  that  right? 

A.  I  couldn’t  say.  I  presume. 

Q.  Whatever  figure  he  arrived  at,  I  assume  you  would 
have  checked  by  home  office  personnel  and  appraised 
344  by  them;  wouldn’t  you? 

A.  Certainly,  that  would  be  approved  by  the 
board  of  directors. 

Q.  On  the  basis  of  analysis  by  the  comptroller,  the 
treasurer,  whoever  handles  financial  matters  of  that  type ; 
is  that  correct? 

A.  Certainly  on  the  basis  of  the  proposed  organization 
of  the  new  company,  the  financial  set-up. 

Q.  And  whoever  analyzed  that  sort  of  thing  would  be 
paid  by  Inc.;  is  that  right? 

A.  That  is  correct. 

Q.  Now^,  on  the  Grace  controversy,  who  conducted  the 
negotiations  with  Grace  in  1945?  Do  you  know? 

Mr.  Slate:  Just  one  moment,  Mr.  Examiner.  This  re¬ 
lates  to  system  expense? 

Mr.  Burt:  Right.  Right. 

Mr.  Slate:  On  the  other  hand,  I  had  assumed  perhaps 
falsely,  that  we  didn’t  have  an  issue  with  respect  to 
Panagra. 

Mr.  Burt:  Not  for  the  management  fees. 

Mr.  Slate:  Oh,  strike  that. 

•  ••••••••• 

By  Mr.  Burt: 

Q.  In  1945,  you  conducted  negotiations  with  Grace,  did 
you  not,  for  the  purpose  of  seeing  if  there  was  any  way 
that  Pan  American  Airways  Corp.  could  purchase  the 
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345  interest  of  Grace  Steamship  Company  in  Panagra; 
isn’t  that  correct? 

A.  Not  to  my  knowledge.  I  am  not  familiar  with  it. 

*  *  •  #  #  •  •  •  |  • 

| 

Q.  Directing  your  attention  to  the  minute  of  August 
7,  1945,  of  the  board  of  directors  of  Pan  American  Air¬ 
ways  Corp.,  would  you  see  if  this  refreshes  your  recollec¬ 
tion?  (Handing  minutes  to  witness.) 

A.  I  was  not  familiar  with  any  such  action  by  the  board 
of  directors  of  the  corporation. 

Q.  Did  you  know  they  were  negotiating  with  Grac4  at 
ah? 

A.  I  did  not. 

Mr.  Burt:  I  would  like  to  have  stipulated  in  the  record, 
if  it  is  agreeable  with  Mr.  Slate,  the  minute  of  August 
7,  1945,  relating  to  the  resolution  concerning  the  purchase 
of  Grace  interests  and  Pan  American-Grace. 

Mr.  Slate:  May  I  reserve  on  that,  I  would  like  to  see 
the  minutes  themselves  and  what  went  before. 

By  Mr.  Burt:  | 

Q.  Pan  American  Corp.  appoints  certain  directors  to 
the  board  of  directors  of  Panagra,  don’t  they,  Mr.  Mons<j)n? 

A.  That  is  correct. 

Q.  Who  pays  the  salaries  of  the  directors  appointed 
to  Panagra? 

Mr.  Slate:  The  salaries  of  directors? 

The  Witness:  I  should  say  that  no  salaries  $re 

346  paid  to  the  directors  that  are  appointed  by - 

By  Mr.  Burt: 

Q.  Well,  they  are  Pan  American  Airways,  Inc.,  per¬ 
sonnel;  aren’t  they? 

A.  They  are  Pan  American  Airways,  Inc.,  personnel] 

Q.  And  they  are  paid  by  Pan  American  Airways,  Inc., 
for  a  number  of  duties,  including  perhaps  sitting  on  the 
.  board  of  directors  of  Grace;  is  that  right? 
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A.  You  might  say  that  they  are  directors  of  Pan  Amer¬ 
ican  Airways  Corp. 

Q.  They  are  paid  by  Pan  American  Airways,  Inc.; 
aren’t  they? 

A.  You  mean  the  directors’  fee? 

Q.  All  of  the — any  salary  that  they  earn  is  paid  by 
Pan  American  Airways,  Inc.? 

A.  They  are  not  salaried  employees  of  Pan  American 
Airways  Grace,  if  that  is  what - 

Q.  Who  pays  the  salaries? 

Examiner  Stodola:  Let  the  witness  finish. 

A.  (Continuing)  I  say  they  are  not  salaried  employees 
of  Grace.  They  are  not  employed  by  Grace.  They  are 
members  of  the  board  of  directors.  Now,  any  fees  which 
they  receive  for  attending  any  meetings  of  Pan  American 
Grace  are  undoubtedly  paid  by  Pan  American  Grace  Air¬ 
ways. 

Q.  Whose  interest  do  they  represent  in  the  board  of 
directors’  meeting? 

A.  The  interest  of  the  stockholders. 

Q.  Of  what  corporation?  Inc.  or  Corp.? 

A.  Well,  I  would  assume  that  thev  were  certainly 
*  *  * 

347  representing  the  interests  of  Corp. 

Q.  But  their  salaries  are  paid  by  Inc.,  aren’t 

they - 

A.  No. 

Q.  — their  formal  salaries? 

A.  No. 

Examiner  Stodola:  Mr.  Burt,  I  wonder  what  the  rel¬ 
evancy  of  the  interrogation  on  this  point  is. 

Mr.  Burt:  Well,  I  think  it  has  two  relevancies.  It  has 
some  relevancy  to  the  nature  of  this  corporate  entity.  A 
man  who  is  appointed  to  represent  the  interest  of  Pan 
American  on  the  board  of  directors  of  Panagra  may  find 
that  the  interests  of  Pan  American  Airways  Corp.  require 
the  development  of  a  strong  and  healthy  Panagra  air  line. 
The  interests  of  Pan  American  Airways,  Inc.,  may  not 
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require  that,  and  I  think  that  the  paradox  in  the  corporate 
relationship  is  somewhat  demonstrated  by  this  situation. 

Mr.  Slate:  Well,  Mr.  Examiner,  I  don’t  see — in  the  first 
place,  we  are  not  here  trying  the  Panagra  case  or  ihe 
other  dockets  relating  to  the  relations  between  Pan  Amer¬ 
ican  and  Grace,  and  in  the  second  place,  I  don’t  see  how 
the  so-called  paradox  has  any  bearing  on  the  question 
which  I  assume  you  are  addressing  yourself  to,  of  whether 
or  not  Corp.  should  pay  Inc.  a  management  fee.  The  fai;ts 
are  relatively  simple.  The  facts  are  that  the  representa¬ 
tives  of  the  Pan  American  Airways  Corporation  on  t|he 
board  of  directors  of  Pan  American  Grace  Airways  are 
at  one  and  the  same  time  officers  of  Pan  American  Airways 
Corporation  and  of  Pan  American  Airways,  Inc.  Their 
salaries - 


Mr.  Burt:  If  Mr.  Monson  will  tell  me  that  th&ir 
348  salaries  are  paid  by  Pan  American  Airways,  Inc., 
I  will  stipulate. 

The  Witness :  They  are  not  employees  of  Pan  American 
Grace  Airways.  When  they  sit  they  get  the  salaries  of 
Pan  American  Grace  Airways  the  same  as  any  director 
of  any  corporation.  There  is  no  difference  at  all. 


By  Mr.  Burt: 

Q.  I  understand  that.  Directing  your  attention  to  the 
minutes  of  December  5,  1944,  of  the  meeting  of  the  board 
of  directors  of  Corp.  and  the  minute  relating  to  the  pay¬ 
ment  of  Christmas  bonuses  to  employees  of  Inc.  and  its 
subsidiaries,  could  you  tell  me  what  is  meant  by  “sub¬ 
sidiaries?”  I 

Mr.  Slate :  Oh,  Mr.  Examiner,  I  hesitate  to  be  technical, 
but  it  seems  to  me  if  Mr.  Burt  wants  a  definition  of  the 
word  “subsidiaries,”  it  is  calling  for  a  conclusion  of  la-Jv; 
isn’t  it? 

Mr.  Burt:  I  am  asking  what  the  board  of  directors 
called  for. 

Mr.  Slate:  How  does  Mr.  Monson  know?  He  is  notia 
director. 
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Mr.  Burt:  He  is  the  man  that  is  testifying  on  expenses, 
and  he  is  the  man  yon  brought  here  as  qualified. 

Mr.  Slate:  He  obviously  cannot  testify  what  the  board’ 
of  directors  had  in  mind. 

Mr.  Burt:  Will  you  produce  someone  who  can? 

Examiner  Stodola:  I  agree  with  Mr.  Slate,  that  the 
witness  cannot  testify  as  to  what  the  board  of  directors 
had  in  mind. 

Let  me  ask  you  this,  Mr.  Burt:  What  object  will  be 
served  by  this  line  of  questioning? 

349  Mr.  Burt :  Well,  I  vras  trying  to  show  some  of 

the  control  that  is  being  exercised  by  Corp,  and  over 
the  operating  subsidies  of  Inc.,  which  is  important  some¬ 
what  to  the  question  of  system  expense. 

Examiner  Stodola :  May  I  see  the  particular  minute  you 
are  referring  to  ? 

Mr.  Burt:  Yes. 

Mr.  Slate:  The  facts  as  to  corporate  ownership  are  all 
set  forth  on  Exhibit  PA-22,  including  a  statement  as  to 
percentage  of  ownership.  To  the  extent  that  the  question 
of  what  is  a  subsidiary  is  related  to  the  percentage  of  own¬ 
ership — that  is  already  in  the  record. 

•  •#•*••••• 

Examiner  Stodola:  On  the  record.  I  going  to  sustain 
the  objection. 

By  Mr.  Burt : 

Q.  Why  is  it  necessary  for  Corp.  to  approve  bonuses 
and  extra  salaries  of  Inc.  and  its  subsidiaries? 

A.  Well,  it  would  be  impossible  for  me  to  state  why  it 
would  be  necessary.  It  may  be — the  fact  that  Inc.  is  100 
per  cent  owned  by  Corp.,  certainly  Corp.  has  a  very  vital 
interest  in  the  financial  affairs  of  Inc. 

Q.  Do  the  by-laws,  or  does  the  certificate  of  incorpora¬ 
tion,  require  such  approval,  to  your  knowledge  ? 

Mr.  Slate:  Object. 

The  Witness :  I  do  not - 
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Mr.  Slate :  Object.  It  is  a  conclusion  of  law. 

Examiner  Stodola:  Sustained. 

350  By  Mr.  Burt: 

Q.  Are  the  officials  of  Pan  American  Airways,  Inc.,  com¬ 
petent  or  qualified  to  pass  on  question  of  bonuses  andj 
salary  arrangements  for  themselves  ? 

Mr.  Slate:  Competent  as  a  matter  of  law  or  as  a  mat¬ 
ter  of  fact? 

By  Mr.  Burt: 

Q.  As  a  matter  of  fact. 

A.  It  is  the  same  people  who  are  officers  and  directors 
of  Corp.,  so  I  would  assume  they  have  the  same  qualifica¬ 
tions. 

Q.  Directing  your  attention  next  to  the  interest  of  Corp. 
in  Avianca,  Exhibit  PA-2,  as  I  understand  it,  gives  the  in¬ 
terest  at  the  end  of  the  year.  What  was  the  interest  of 
Pan  American  Airways  Corp.  in  Avianca  at  the  beginning 
of  the  year? 

A.  I  could  check  that  for  you.  I  think  it  was  roughly  62 
per  cent.  I  may  be  wrong,  but  I  will  verify  that. 

Q.  All  right.  Would  you  check  that?  During  1945  Pan 
American  Airways  Corp.  negotiated  the  disposal  of  certain 
of  its  stock  to  Colombian  Nationales;  isn’t  that  correct? 

A.  That  is  correct. 

Q.  And  how  was  that  detemination  made  of  the  price 
that  Pan  American  Airways  Corp.  would  ask? 

A.  I  cannot  say. 

Q.  Do  you  know  who  conducted  the  negotiations  in  dis¬ 
posing  of  this  stock? 

A.  I  do  not. 

Q.  Do  you  know  if  there  was  any  staff  work  done  in  the 
comptroller’s  or  treasurer’s  office  relating  to  the 

351  fair  price  of  disposal  of  the  stock? 

A.  I  do  not  believe  there  was. 

********** 
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Q.  Who  pays  the  salary  of  the  proxy  that  Pan  Ameri¬ 
can  Corp.  appoints  as  a  representative  to  vote  its  stock  at 
the  meeting  of  the  stockholders  of  Avianca?  Do  yon  know? 

A.  I  do  not. 

Q.  Do  you  know  who  Mr.  Martin  del  Corral  is  ? 

A.  He  is  the  president  of  Avianca. 

Q.  And  his  salary  is  probably  paid  by  Avianca,  would 
you  say? 

A.  Undoubtedly. 

355  Benjamin  J.  Buttenwieser  was  called  as  a  witness 
for  and  on  behalf  of  Pan  American  Airways,  Inc., 

Direct  Examination 
By  Mr.  Hamilton: 

Q.  Mr.  Buttenwieser,  would  you  please  state  your  full 
name  and  address? 

A.  Benjamin  J.  Buttenwieser.  I  live  at  17  East  73rd 
Street,  New  York  City. 

Q.  What  is  your  occupation,  Mr.  Buttenwieser? 

A.  Investment  banker. 

Q.  With  what  investment  banking  institution  are  you 
associated? 

A.  Kuhn  Loeb  &  Company,  New  York  City. 

Q.  What  is  your  position  with  Kuhn  Loeb? 

A.  I  am  a  general  partner. 

Q.  How  long  have  you  been  a  general  partner  of 

356  Kuhn  Loeb  ? 

A.  Since  January  1, 1932. 

Q.  Mr.  Buttenwieser,  would  you  describe,  please,  in  a 
general  way  your  responsibilities  and  duties  as  a  general 
partner  of  Kuhn  Loeb  ? 

A.  It  is  handling  all  types  of  investment  banking  issues, 
problems  that  emanate  from  it,  and  the  evaluation  of  se¬ 
curities,  the  setting  up  of  new  security  issues  to  meet  all 
types  of  financial  requirements,  of  corporations,  be  they 
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industrial,  utility,  railroad,  or  governments — governmental 
bodies,  be  they  foreign  or  domestic;  and  I  might  add  sup- 
divisions  of  governments,  meaning  States,  municipalities, 
and  what  not.  We  do,  I  think,  what  we  can  call  a  generally 
rounded  investment  banking  business,  which  means  jto 
meet  the  problems  of  industry  in  general,  and,  conversely, 
to  offer  securities  to  the  investing  public,  wholesale  onljy. 
We  are  only  wholesalers  of  securities. 

Q.  Have  you  as  a  banker  participated  in  new  capital 
financing  or  other  financing  for  aviation  enterprises? 

A.  Yes,  indeed.  We  have  been  managing  bankers  for-j— 
it  is  usually  called  leading  underwriters — for  Eastern  Afr 
Lines,  Douglas  Aircraft,  Pan  American,  and  we  have  been 
major  participants  in  underwritings  for  practically  all  of 
the  air  lines  in  this  country:  notably  we  participated  ac¬ 
tively  in  United  Air  Lines  financing,  American  Air  Lines 
financing,  TWO  financing,  United  Aircraft,  Lockheed. 

Those  are  the  major  ones  that  come  to  my  mind  at 
357  the  moment.  There  may  have  been  others,  but  I 
think  those  are  the  major  ones. 

Q.  And  have  you  personnaly  had  occasion  to  consider  th|e 
problems  that  arise  in  connection  with  the  financing  of  avia¬ 
tion  enterprises? 

A.  Yes,  I  have,  because  some  of  those  came  under  mly 
personal  aegis,  you  might  say;  that  is,  I  was  the  active 
partner  along  with  other  partners  who  worked  on  thoCe 
issues. 

Q.  Mr.  Buttenwieser,  have  you  read  a  copy  of  the  state¬ 
ment  that  was  made  by  General  Hoop  in  this  proceeding 
with  reference  to  the  equipment  procurement  program  of 
Pan  American  in  1944  and  1945  ? 

A.  I  have,  sir. 

Q.  Are  you  acquainted,  Mr.  Buttenwieser,  with  the  vari¬ 
ous  financing  arrangements  undertaken  by  Pan  American 
in  June  and  July — in  December  of  1944  and  July  of  1945? 

A.  June  of  1945 ;  wasn’t  it. 

Q.  June  of  1945. 

A.  Yes,  sir.  •  y* 
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Q.  Now,  with  particular  reference,  Mr.  Buttenwieser, 
to  the  financing  arrangements  that  were  made  by  Pan 
American  in  December  of  1944,  and  directing  your  atten¬ 
tion  to  that,  assuming  that  Pan  American’s  equipment 
program  at  that  time,  December  of  1944,  was  as  outlined  by 
General  Roop,  and  in  view  of  the  economic  conditions  then 
prevailing  and  in  prospect,  in  your  opinion,  was  that  pro¬ 
gram  of  Pan  American’s  a  prudent  one? 

358  A.  Eminently  so,  I  think. 

Q.  Now,  I  would  like  to  direct  your  attention  to 
the  financing  program  undertaken  by  Pan  American  in 
June  of  1945  and  to  ask  you  that,  assuming  again  that  the 
Pan  American  equipment  program  was  as  described  by 
General  Roop — Pan  American  equipment  program  in  1945, 
June — and  in  light  of  the  economic  conditions  then  prevail¬ 
ing  and  in  prospect,  I  should  like  to  ask  you  whether,  in 
your  opinion,  that  program  was  a  prudent  one  for  Pan 
American  to  undertake? 

A.  Very  much  so. 

Q.  In  your  opinion,  w~ould  Pan  American  have  incurred 
serious  risks  by  deferring  the  program,  the  financing  pro¬ 
gram,  that  it  undertook  in  June  of  1945  ? 

A.  I  think  it  would  have  if  it  had  delayed. 

Q.  Do  you  think — describe,  please,  the  kind  of  risks  that 
you  have  in  mind. 

A.  It  is  just  this:  In  June  of  1945  security  markets 
were  such  that  Pan  American  was  able,  through  offering 
to  its  shareholders,  to  raise  a  very  substantial  amount  of 
money— approximately  $43,000,000,  I  believe  it  was— and 
was  able,  through  the  warrant  method,  that  I  think  was  de¬ 
signed  by  our  firm,  to  put  itself  in  a  potential  position  to 
raise  an  additional  approximately  $36,000,000  through  the 
exercise  of  warrants.  It  was  able  to  do  that  in  June,  and 
really  July,  of  1945.  As  vre  all  know  from  experience,  se¬ 
curity  markets  are  fairly  transitory  and  ephemeral,  and 
there  was  no  way  of  telling  at  that  time,  nor  is  there  ever 
a  way  of  telling,  just  how  long  security  markets— 

359  which  means  the  willingness  of  security  holders _ 

in  this  case  Pan  American  shareholders— to  purvey 
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additional  funds  through  equity  financing  and,  therefore, 
in  my  judgment,  it  is  not  alone  prudent  but,  conversely!  it 
would  be  imprudent  for  managment  of  any  corporation,  but 
especially  one  engaged  in  international  air  transport,  to  fjail 
to  take  advantage  of  its  ability  to  raise  funds  to  meet  this 
very  substantial  engagement  which  it  faced  through  the 
requirement  of  paying  for  the  planes  which  according  to 
Mr.  Roop,  it  had  ordered  because  there  was  no  telling 
whether  at  some  future  date  they  would  not  be  able  to 
raise  the  funds  through  equity  financing  or,  in  fact,  it 
might  have  made  it  more  difficult  to  raise  the  funds  through 
any  type  of  financing,  and  if  you  want  that  expanded  any 
I  can  expand  it  to  you  from  citing  recent  examples  of  man¬ 
agements  that  have  not  been  quite  that  foresighted.  I 
don’t  know’  whether,  Mr.  Examiner,  you  want  me  to  expand 
on  that  or  not. 

Q.  No.  I  think  that  covers  it  for  the  time  being.  Thafik 
you,  Mr.  Buttenwieser. 

In  your  opinion,  Mr.  Buttenweiser,  would  it  have  been 


prudent  for  Pan  American  at  that  time,  instead  of  raising 
the  money  by  equity  financing,  to  have  tried  to  secure  a 
bank  loan  for  a  short  period  with  a  view  to  subsequent 
equity  financing? 

A.  Oh,  no ;  I  think  quite  the  contrary.  That  would  mer  e¬ 
ly  have  been  postponing  to  a  further  date  raising  the  per¬ 
manent  funds  which  were  required  to  finance  this  equip¬ 
ment  acquisition,  and  the  bank  loan  of  which  you 
360  speak,  that  by  its  terms,  I  assume,  would  have  had 
to  be  repayable  at  a  fixed  time.  So  they  would  have 
been  only  intensifying  their  problem.  On  the  one  hand, 
they  would  have  had  to  repay  the  bank  and,  on  the  other 
hand,  they  still  wmuld  not  have  had  the  equity  funds  with 
which  to  pay  for  this  very  substantial  amount  of  equipment 
which  they  had  ordered. 

Q.  In  your  opinion,  did  the  broadening  of  the  equity 
base  by  Pan  American  in  the  financing  undertaken  in  1915 
increase  Pan  American’s  ability  thereafter  to  seeui-e 
bank  credit? 
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A.  Very  substantially  so,  because  it  is  a  simple  rule  of 
economics  and  finance  that  the  larger  the  amount  of  equity 
capital  in  a  corporation  the  greater  its  ability  to  borrow, 
because  lenders  on  fixed  obligation  gauge  quite  carefully 
the  amount  of  equity  capital,  or  what  is  often  called  junior 
cushion — change  that  to  “cushion  junior’ ’  to  the  indebted¬ 
ness  which  the  lender  is  asked  to  take. 

Q.  Now,  Mr.  Buttenweiser,  in  testifying  earlier  I  believe 
you  mentioned  that  you  thought  it  was  generally  imprudent 
for  a  corporation  to  defer  financing  in  view  of  the  risks 
that  it  incurred,  and  I  would  like  as  a  final  question  to  ask 
you  with  particular  reference  to  the  program  that  Pan 
American  undertook  in  1945,  whether,  in  your  opinion,  it 
would  have  been  imprudent  for  them  to  have  deferred  that 
specific  program  at  that  time  ? 

A.  You  refer  now  to  the  specific  program  of  financing 
the  purchases? 

Q.  Eight. 

361  A.  In  .other  w^ords,  you  are  referring  to  the  fact 
that  they  had  by  that  time  committed  themselves 
for  the  purchase  of  some  $93,000,000,  as  I  understand  it, 
of  airplanes  and  equipment  to  go  with  them,  which  brought 
it  over  $100,000,000.  I  think  it  would  have  been  highly  im¬ 
prudent  for  them  to  have  undertaken  the  commitment  to 
purchase — which  means  pay  for — upwards  of  a  hundred 
million  dollars  of  equipment,  or  any  type  of  acquisition, 
without  having  in  hand  most  of  the  funds  with  which  to  pay 
for  that,  or  a  very  definite  commitment  that  the  funds 
would  be  forthcoming  with  which  to  pay  it,  or  to  put  them¬ 
selves  substantially  in  a  position  to  obtain  whatever  bal¬ 
ance  may  have  been  required  to  pay  for  the  entire  amount 
of  equipment  which  they  had  ordered. 

Q.  So  you  think  it  wrould  have  been  imprudent  for  them 
to  have  deferred  it? 

A.  It  wrould  have  been  highly  imprudent.  If  you  want 
an  example  of  people  who  have  not  followed  that  prudent 
course,  I  don’t  think  you  will  have  to  stray  very  far  to  find 
them  right  now. 
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Mr.  Hamilton:  Thank  you  very  much.  That  is  all,  Mr. 
Examiner. 

Examiner  Stodola:  Post  Office  Department? 

Mr.  Batrus :  No  thanks. 


'Examiner  Stodola :  Public  Counsel? 

Cross  Examination 
By  Mr.  Burt: 

Q.  Would  you  explain  again,  please,  what  your  function 
was  in  a  sale  of  securities  of  Pan  American  in 
362  1945? 

A.  In  1945  the  Pan  American  offered  to  its  own 
shareholders  the  right  to  purchase  a  unit  which  consisted 
of  one  share  of  common  stock  and  a  warrant  to  purchase 
an  additional  share  of  common  stock  at  $18  a  share,  I  be¬ 


lieve  it  was,  that  warrant  good  until — December  30,  1947  ? 
Excuse  me  a  moment. 

Mr.  Hamilton :  December  30, 1947. 

The  Witness :  December  30, 1947. 

By  Mr.  Burt: 

Q.  And  what  was  the  function  of  Kuhn  Loeb? 

A.  And  the  function  of  Kuhn  Loeb  and  the  underwriters 
associated  with  it  was  to  guarantee  to  the  Pan  Americain 
that  any  of  those  units  which  were  not  subscribed  for  by 
the  then  shareholders  of  Pan  American  would  be  taken  up 
at  that  subscription  price,  which  was  $21.50,  by  Kuhn 
Loeb  and  its  associate  underwriters.  In  other  words,  We 
underwrote  to  the  Pan  American  Airways  that  if  they  of¬ 
fered  to  their  shareholders  on  the  basis  of  one  of  these  units 
for  each  two  shares,  that  the  Pan  American  shareholders 
then  held — that  amounted  to  $2,043,000,  approximately,  6f 
units  at  $21.50 — if  any  one  was  not  taken  by  the  sharehold¬ 
ers,  Kuhn  Loeb  and  its  underwriting  associates  would  pay 
for  them  at  that  $21.50,  so  what  they  guaranteed  was  to  Phn 
American  that  they  would  receive  approximately  $43,00(|,- 
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000,  either  to  be  purveyed  by  the  shareholders  of  Pan 
American  or  to  be  taken  by  this  underwriting  syndicate. 

Q.  Did  you  have  any  difficulty  in  disposing  of  the  stock 
issue  at  that  time  ? 

363  Most  of  those  units  were  taken  by  the  shareholders 
of  Pan  American  itself.  There  were  some  that  were 

not  taken  up. 

Q.  You  gave  them  three  weeks,  if  I  remember,  to  exer¬ 
cise  these  options — or  warrants,  rather? 

A.  The  warrants  were  offered — I  haven’t  the  exact  date, 
but  I  believe  it  was  July  3rd. 

Mr.  Slate:  The  record  shows  it  was  a  three-week  offer. 

A.  (Continuing)  I  believe  they  -were  offered  on  July  3, 
1945,  and  I  believe  they  expired  approximately  July  23, 
somewhere  in  there,  and  there  were  approximately  110,000 
of  it  that  were  not  taken  by  the  shareholders  of  Pan  Amer¬ 
ican. 

Mr.  Burt :  That  is  all  I  have. 

A.  (Continuing)  But  it  isn’t  always  that  way,  sir. 

By  Mr.  Burt: 

Q.  That  is  exceptionally  good  financing,  you  think? 

A.  That  was  one  where  fortuitously,  the  markets  re¬ 
mained  firm,  and,  therefore,  the  receptivity  of  the  share¬ 
holders  of  Pan  American  to  purvey  additional  funds  and 
therefore  to  subscribe  to  these  units  remained  firm  and  at¬ 
tractive  to  them,  but  there  are  many  other  less  favorable 
underwritings  of  that  nature,  and  there  have  been  many 
examples  that  I  can  cite  to  you  where  shareholders  of  com¬ 
panies  were  offered  what  seemed  like  most  attractive 
rights — much  more  attractive  than  these — and  in  a  period 
of  three  weeks  or  less  the  markets  disappeared  so  com¬ 
pletely  that  none  of  the  securities  were  taken  by  the 

364  shareholders,  and  the  underwriters  had  to  take  them 
all,  or  I  can  cite  you  cases  where  the  situation  grew 

so  bad  that  they  had  to  forsake  the  entire  offers  of  shares 
to  the  new  shareholders,  and,  therefore,  had  to  forsake 
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the  entire  purchase  program,  and  if  you  would  like  that, 
I  have  them  right  here  and  can  cite  them.  Futhermorfe,  to 
show  you  how  markets  can  crumble  very  quickly,  just  (take 
the  experience  of  the  market  price  of  air  lines’  securities 
this  year,  I  think  you  would  have  fairly  eloquent  testimiony 
to  the  fact  that  rights  which  seem  valuable  at  the  time  they 
are  offered  have  no  value  whatsoever  by  the  time  the  right 
expires. 

•  •  •  •  #  *  *  *  *1* 

Roland  P.  Monson 

**•*•**•*!• 

365  Cross  Examination  (Resumed) 

By  Mr.  Burt:  | 

*  •  *  *  *  *  *  *  *  I  • 

381  In  computing  the  working  capital  on  Exhibit 
PA-8,  did  you  deduct  the  reserve  of  $432,000  for  the 

foreign  mail  receivable? 

A.  I  did  not. 

Q.  Is  this  consistent  with  your  position  that  the 
$432,000  should  not  be  considered  revenue  in  this  cage? 
A.  I  believe  it  is. 

1 

Q.  In  other  words,  it  is  your  position  that  the  Board 
should  allow  the  reserve  in  computing  costs  in  one  cajse, 
but  not  deduct  the  amount  of  the  reserve  in  computing  the 
rate  base  subsequently;  is  that  correct? 

•  *  *  •  •  *  •  •  •  I  • 

A.  I  believe  in  each  case  you  should  examine  the  faks 
and  determine  what  the  investment  is  at  that  time, 

382  and,  certainly,  looking  at  the  situation  at  the  pres¬ 
ent  time,  that  is  a  perfectly  good  asset. 

Q.  Is  that  your  position  that  the  Board  should  do  that, 
as  you  have  asked  for? 

A.  That  is  correct. 

Q.  What  distinguishes  this  reserve  from  any  other  kihd 
of  reserve? 
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A.  That  is  rather  a  broad  order,  I  should  say. 

Q.  Well,  you  ordinarily  deduct  your  other  reserves; 
don’t  you? 

A.  Sure,  the  reserves  standing  on  your  books  you  do. 

Q.  Why  do  you  deduct  other  reserves,  but  not  this  one? 

A.  Well,  may  I  refer  to  my  work  papers  just  a  moment? 

Q.  Certainly. 

A.  (Referring  to  documents)  I  believe,  Mr.  Burt,  that 
I  misunderstood  one  of  your  earlier  questions,  and  the 
subsequent  examination,  I  think,  has  developed  that  per¬ 
haps  I  should  change  my  answer.  You  asked  something 
with  respect  to  the  computation  of  the  amount  of  available 
working  capital,  whether  or  not  I  deducted  the  reserve 
against  the  foreign  mail  receivable. 

Q.  Right. 

A.  In  that  particular,  I  should  like  to  change  my  answer 
to  state  that  I  have  made  no  adjustment  in  the  accounts 
as  reflected  for  the  year  1945,  and  to  the  extent  that  the 
reserve  was  on  the  books  at  that  time,  I  have  made  no 
adjustment.  I  have  taken  it  exactly  as  stated  on  the 
383  books. 

Q.  But  there  is  a  15  per  cent  reserve  and  not  the 
$432,000  reserve  on  the  books  in  1945;  isn’t  there? 

A.  Well,  a  15  per  cent  reserve  plus  quite  a  substantial 
addition. 

Q.  Well,  the  whole  amount  that  was  allowed  by  the 
Board  in  the  previous  rate  case,  $432,000  was  not  on  the 
books  in  1945;  is  that  correct? 

A.  That  is  correct. 

Q.  And  you  did  not  deduct  the  wdiole  amount  in  making 
your  computation  of  working  capital;  is  that  correct? 

A.  That  is  correct. 

Q.  And  would  you  explain  the  reason  why  you  did  not 
do  that? 

A.  I  think  in  appraising  an  investment  you  should  look 
at  those  facts  at  the  time,  and  these  were  the  facts  as 
determined  by  the  company  during  the  period,  the  facts 
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as  recorded  on  the  books,  and  for  the  computation  of 
investment  I  have  taken  the  books  exactly  as  stated !  in 
this  respect.  If  I  were  to  make  any  adjustment  in  tjiis 
item,  I  would  completely  eliminate  the  reserve  which  had 
been  provided  during  the  year  wdiich  was  standing  on  t|he 
books,  which  would  further  increase  the  amount  of  tjhe 
investment. 

Q.  Then  I  gather  your  answer  to  the  question  thatj  I 
previously  asked  you,  as  to  whether  this  receivable  should 
be  deducted  in  computing  working  capital,  is  known.  You 
don’t  think  it  should  be? 

A.  That  is  correct.  I  thought  wTe  had  a  difference  of 
opinion  there,  but  apparently  not. 

384  Q.  We  have  a  difference  of  opinion.  I  want  to 
get  wThat  your  opinion  is. 

By  Mr.  Burt: 

Q.  Mr.  Monson,  as  I  understand  your  testimony  of  yes¬ 
terday  relating  to  Exhibit  PA-22  and  the  question  |of 
whether  system  expense  would  be  assessed  against  associ¬ 
ated  companies  of  Pan  American  Airways,  you  stated  that 
it  was  your  opinion  that  no  system  should  be  assess0d 
against  those  associated  companies;  is  that  correct? 

A.  That  is  correct. 

Q.  And  you  said  further  in  your  testimony,  as  I  under¬ 
stand  it,  that  the  extent  to  which  system  expenses  at*e 
attributable  to  the  existence  of  the  companies  is  not  sub¬ 
stantial  or  definite  for  monetary  measurement;  is  thht 
correct? 

A.  That  is  correct.  j 

Mr.  Slate:  Well,  actually,  I  believe  he  said  the  exteht 
to  which  net  additional  system  expense  is  attributable.  | 

Mr.  Burt:  The  record  will  show  in  any  case,  Mr.  Slate. 

Mr.  Slate:  The  record  will  show. 
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By  Mr.  Burt: 

385  And  then  you  conclude  that  you  don’t  think  it  is 
an  exaggeration  to  say  that  the  complete  disposition 

of  the  Pan  American  ownership  in  these  companies  would 
not,  wdth  the  exception  of  a  purchasing  staff,  have  made 
it  possible  to  reduce  Pan  American’s  personnel  stationed 
at  New  York  to  any  demonstrable  extent,  and  it  would 
have  increased  Pan  American’s  cost  in  those  companies; 
is  that  correct? 

A.  That  is  correct 

Q.  And  that  statement,  as  I  understand  it,  is  based 
upon  a  familarity  with  the  operations  of  Pan  American 
Airways,  Inc.,  New  York  office  performs  in  relation  to 
the  national  compaines;  is  that  correct? 

A.  That  is  correct. 

Q.  And  you  are  thoroughly  familiar  with  those  system 
activities? 

A.  I  would  say  that  I  am. 

Q.  If  you  are  not,  you  could  not  have  made  these  state¬ 
ments;  could  you? 

•  ••••••••• 

Examiner  Stodola:  Will  you  answer  the  pending 

386  question,  please,  the  last  question? 

A.  Certainly.  I  can  answer  only  to  the  extent  of 
the  investigation  I  have  made,  and  in  line  with  the  knowl¬ 
edge  that  I  have  of  the  operations.  That  may  be - 

By  Mr.  Burt: 

Q.  Well,  you  are — excuse  me. 

A.  It  may  be  that  there  are  some  specific  details  that 
I  am  not  thoroughly  familiar  with.  It  is  a  large  organiza¬ 
tion,  and  I  would  doubt  very  seriously  that  anyone  per¬ 
sonally  could  be  very  familiar  with  everything  that  is  done 
there. 

Q.  But  you  have  a  sound  general  working  knowledge 
of  the  activities  of  Inc.,  ’with  the  system  of  the  companies ; 
is  that  right? 

A.  I  believe  so. 
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Q.  Now,  what  is  meant  by  the  Pan  American  Airways 
System? 

A.  Pan  American  System  means  the  parent  company 
and  its  associate  companies,  and  I  think  yon  might  include 
in  that  some  of  your  associated  companies.  That  is  not 
exactly  a  legal  terminology.  It  is  a  general  phrase. 

Q.  It  embraces  these  national  companies  that  are  men¬ 
tioned  in  Mr.  Slate’s  letter;  doesn’t  it? 

A.  I  believe  so.  I 

Q.  That  is  Exhibit  PA-22,  to  keep  the  record  straight. 

A.  That  is  right.  It  is  a  general  designation. 

Q.  And  that  is  what  you  mean  when  you  use  the  wor^ 
“system”  on  your  letterhead:  is  that  correct? 

387  Mr.  Slate:  Mr.  Examiner,  I  have  no  strenuous 
objection  to  going  into  this  kind  of  thing,  but  if 
does  not  seem  to  me  that  the  use  of  such  general  language 
as  the  phrase  “words  Pan  American  uses  on  letterheads” 
has  any  place  in  this  record.  We  have  no  place  in  the 
record,  to  my  recollection,  used  the  words  “extent  of  Pan 
American  Airways  System.” 

Mr.  Burt:  The  issue  in  the  case  is  whether  or  not  cost 
should  be  allocated — system  expense  should  be  allocated 
to  those  companies  designated  as  national  companies,  and 
which  are  embraced  in  the  Pan  American  Air-ways  System^ 
I  think  it  is  equally  relevant  as  to  what  is  meant  by  “Pan 
American  Airways  System.” 

Mr.  Slate:  The  record,  Mr.  Examiner,  shows  precisely 
what  is  meant  by  “system  expense.”  It  is  expense  in-J 
curred  in  New  York  and  certain  specific  offices  of  Pan 
American  Airways,  Inc.,  and  we  have  certainly  dealt  with 
certain  expenses  that  are  not  now  reported  in  what  is 
known  as  “system  expense.” 

Mr.  Burt:  The  record  may  be  clear  as  to  what  the  ex¬ 
pense  is.  It  is  not  yet  clear  as  to  what  is  embraced  by 
“Pan  American  Airways  System.” 

Examiner  Stodola:  The  witness  may  answer. 

The  Witness:  What  is  the  question? 

Mr.  Burt:  I  can  re-phrase  it  to  save  time. 
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By  Mr.  Burt: 

Q.  Is  that  what  you  meant  when  you  used  “system”  on 
your  stationery! 

A.  Well,  certainly  “system”  w^ould  refer  to  the  com¬ 
panies  that  are  in  the  affiliated  group. 

388  Q.  And  that  is  what  you  would  mean  on  your 
time  tables;  isn’t  that  right! 

A.  That  is  correct. 

Q.  And  that  is  what  you  would  mean  in  your  national 
advertising;  isn’t  it! 

A.  I  don’t  think  you  could  carry  it  that  far. 

Q.  Don’t  you  talk  about  system,  Pan  American  Airways 
System,  in  your  national  advertising! 

A.  Certainly,  we  talk  about  Pan  American  Airways 
System,  but  I  think  you  have  to  go  further  than 

389  that.  Take,  first,  the  purpose  of  the  advertising  and, 
secondly,  the  possible  benefit  that  it  might  have. 

That  is,  if  you  look  at  the  purpose  of  the  advertising  and 
to  whose  benefit  it  accrues,  who  is  authorizing  the  ad¬ 
vertising,  I  think  that  is  an  important  consideration,  and, 
certainly  in  the  case  of  associate  companies  over  which  -we 
have  no  control,  we  have  a  minority  interest.  They  have 
names  of  the  companies  which  are  not  even  identified  with 
Pan  American,  with  the  title  “Pan  American.”  I  don’t 
see  how  you  could  possibly  have  any  benefit  accrued  to 
them  under  an  advertisement  characterized  as  ‘ 4  Pan  Amer¬ 
ican  Airways  System.” 

By  Mr.  Burt: 

Q.  All  right.  Now,  when  Pan  American  Airways  Corp. 
files  a  registration  statement  in  connection  with  a  stock 
issue  with  the  Securities  and  Exchange  Commission  it 
outlines  in  that  registration  statement,  doesn’t  it,  the 
names  of  the  national  companies,  like  Cubana  and  Panair 
and  Mexicana! 
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A.  It  outlines  the  activities,  certainly,  of  all  the  Ifan 
American  companies,  which  certainly  in  the  past  have 
included  those  three. 

Q.  In  1945? 

A.  In  1945  during  a  portion  of  the  year  those  three  w£re 
included. 

Q.  Were  there  any  changes  in  stock  ownership  in  th^se 
three  during  1945? 

A.  We  sold  a  portion  of  our  interest  in  CM  A.  NowL  I 
would  have  to  check  the  date.  It  may  have  been  early  in 
1946.  However,  without  checking  that,  I  would  not 
390  like  to  say. 

Q.  Would  you  check  it,  please,  and  tell  me  if  th^re 
is  any  change  in  your  ownership  in  any  of  the  other 
national  companies  during  that  year? 


The  Witness:  There  appeared  to  have  been  no  changes 
during  the  year  1945  in  majority  ownership. 

By  Mr.  Burt: 

Q.  Then  you  were  mistaken  a  few  minutes  ago  when 
you  talked  about  during  a  portion  of  the  year  the  owner¬ 
ship  remained  the  same  during  that  year? 

A.  That  is  right,  during  the  entire  year. 

Q.  And  in  that  prospectus,  didn’t  you  list  as  a  part  of 
the  Pan  American  fleet  planes  owned  and  operated  by 
Cubana  and  Panair? 

A.  Certainly. 

Q.  And  didn’t  you  list  airports  owned  and  operated  tyy 
Panair  and  Cubana? 

391  A.  Certainly.  That  was  a  consolidated  state¬ 
ment,  and  that  was  companies  coming  within  ttye 
consolidation. 

Q.  Didn’t  you  list  the  holdings  during  the  current  yehr 
of  Mexicana,  Cubana,  Panair  and  UMCA? 

A.  That  is  correct. 


192 


Q.  And  didn’t  you  list  the  companies  flying  routes  to 
the  United  States? 

A.  That  is  correct. 

Q.  And  you  had  maps  showing  the  routes  flown  by  those 
national  companies;  didn’t  you? 

A.  That  is  correct. 

Q.  Now,  as  I  understand  it,  Mr.  Monson,  Pan  American 
Air  Ways,  Inc.,  performed  certain  services  for  the  national 
companies  and  exercised  certain  supervision  over  the  ac¬ 
tivities  of  those  national  companies  in  order  to  protect 
their  investment.  I  am  interested  in  finding  out  a  little 
more  in  detail  about  the  activities  of  Pan  American  in 
relation  to  these  national  companies  in  1945  and  part  of 
1944.  In  the  first  place,  didn’t  Pan  American  appoint 
agents  in  1944  and  1945  to  form  national  companies  and 
buy  a  minority  interest  in  them? 

A.  During  that  period  there  were  national  companies  or¬ 
ganized  in  which  Pan  Amreican  had  a  minority  participa¬ 
tion. 

Q.  Didn’t  they  authorize  the  execution  of  a  power  of  at¬ 
torney  appointing  Mr.  Kelley  as  an  agent  in  Liberia  to 
form  a  national  company  and  hold  a  40  per  cent  interest? 

Mr.  Slate:  Did  who  appoint  Mr.  Kelley? 

Mr.  Burt:  The  board  of  director  of  Inc.  That  clari¬ 
fies  it. 

392  A.  The  minutes  would  so  show  on  that. 

By  Mr.  Burt : 

Q.  What  is  your  recollection? 

A.  I  am  not  familiar  with  the  transaction. 

Q.  You  know  whether  they  appointed  an  agent  to  form 
a  company  in  Liberia  or  not? 

A.  I  do  not. 

Q.  Do  you  know  anything  about  forming  a  company  in 
Paraguay? 

A.  No,  I  do  not. 

Q.  Do  you  know  anything  about  forming  a  corporation 
in  Guatemala? 
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A.  I  know  that  there  was  a — my  recollection  is  that  therb 
was  a  Guatemalan  company  being  organized  at  that  tim< 

I  believe  that  is  correct. 

Q.  They  did  form  one  in  Guatemala? 

A.  I  'would  want  to  check  the  record  on  that. 

Q.  What  is  your  recollection? 

A.  I  have  no  independent  recollection  with  respect  t 
that. 

Q.  Do  you  know  anything  about  forming  a  company  iri 
Honduras  ? 

Examiner  Stodola:  Mr.  Burt,  what  is  the  relevancy  of 
that  to  the  issues  here  ? 

Mr.  Burt:  Mr.  Examiner,  the  costs  involved  in  forming 
a  national  company,  in  approving  the  formation  of  a  na^ 
tional  company — the  costs,  we  believe,  should  not  be  borne 
by  the  operating  divisions  of  Pan  American  Airways,  IncJ 
I  am  trying  to  establish  that  those  companies  were! 
393  formed  and  that  costs  were  incurred  and,  in  addii 
tion,  I  am  also  trying  to  establish  how  much  the  wit¬ 
ness  knows  about  these  companies. 

Examiner  Stodola:  If  such  costs  were  incurred  in  Hon¬ 
duras  and  Guatemala,  wouldn’t  they  be  borne  by  the  Latin 
American  Division? 

Mr.  Burt :  I  am  trying  to  find  out. 

The  Witness:  I  don’t  believe  you  have  asked  that  ques-i 
tion. 

Mr.  Burt:  I  haven’t  come  to  that.  I  am  laying  my  foun¬ 
dation,  Mr.  Examiner. 

*  •  *  *  *  •  *  •  *  • 

A.  There  was  a  company  in  Honduras  in  the  process  of 
organization.  However,  it  was  not  in  operation  in  the 
year  1945. 

Q.  B.ut  in  1945  Inc.  acquired  a  40  per  cent  stock  interest 
in  it;  didnt  they? 

A.  That  is  correct. 
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Q.  Now,  do  you  know  what  the  agents,  like  Mr.  Kelley, 
who  was  appointed  in  Liberia  to  form  a  national  company, 
do,  the  services  they  perform?  i 

A.  The  primary  function,  of  course,  in  organizing  a  com-  i 
pany,  is  to  raise  the  necessary  capital  to  get  the  local  in-  i 
terest,  to  get  the  operating  rights,  the  various  things 

394  that  go  to  set  up  an  operation. 

Q.  There  would  be  considerable  negotiations  in  i 
Liberia,  for  example,  on  the  formation  of  a  company  there ; 
wouldn’t  there? 

A.  That  is  correct. 

Q.  And  that  is  the  duty  of  these  agents  ? 

A.  That  is  right. 

Q.  Who  pays  the  salary  of  these  agents.  Do  you  know? 

#*#•#•••»# 

I 

Q.  Who  pays  the  salary  of  Mr.  Kelley? 

A.  I  would  have  to  check  the  record. 

Q.  Would  you  check  that  and  find  out? 

A.  I  will.  * 

Q.  Do  you  know  of  any  other  agents  that  have  been  ap¬ 
pointed? 

A.  I  couldn’t  give  you  by  name.  I  can  check  to  see  who  , 
has  them.  , 

Q.  Will  you  check  to  see  who  pays  their  salaries? 

A.  I  will. 

*  •  *  #  •  •  •  *  *  #  ; 

395  By  Mr.Burt: 

Q.  Do  you  know  what  work  is  performed  in  New  York 
prior  to  Pan  American’s  investment  in  national  companies? 
A.  I  would  say  there  is  no  staff  work. 

Q.  You  make  no  study  in  New  York  before  you  invest 
funds  in  national  companies  ?  j 

A.  No  staff  study,  no. 

Q.  Who  makes  the  study? 

A.  I  would  say  the  executive  officers  of  the  company.  j 
Q.  Whose  salaries  are  paid  by  Inc.,  of  course? 

396  A.  That  is  correct. 
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Q.  What  is  the  nature  of  the  study  they  make  ? 

A.  The  considerations  would  be  the  need  for  service,  ^he 
need  for  connections  with  Pan  American  service,  the  pbs- 
sibilities  of  developing  traffic  in  certain  areas  which  are  hot 
served  by  Pan  American. 

Q.  Don’t  they  make  any  investigation  to  determine  tne 
economic  future  of  the  company  that  is  being  formed? 

A.  I  think  as  I  said  before,  that  is  a  question  for  tjie 
executive  officers  who  are  thoroughly  familiar  with  the  re¬ 
sults  of  operations  in  various  areas  of  the  world,  of  our 
own  operations.  The  people  on  the  ground  are  thoroughly 
familiar  with  what  the  local  problems  are  and  the  need 
for  such - 

Q.  What  people  on  the  ground? 

A.  The  people  on  the  ground  who  are  at  the  stations,  who 
are  supervising  the  traffic. 

Q.  Who  pays  their  salaries  ? 

A.  In  the  case  of - 

Mr.  Slate:  What  people? 

Mr.  Burt:  He  is  talking  about  them.  I  don’t  know. 

A.  (Continuing)  It  is  something  in  the  performance  df 
your  work;  certainly  you  become  familiar  with  all  the  con¬ 
ditions  under  which  you - 

By  Mr.  Burt : 

Q.  You  mean  the  ground  personnel  stationed  in  Liberia, 
for  example? 

A.  That  is  correct. 

Q.  And  they  are  paid  by  Pan  American  Airways, 
Inc? 

397  A.  That  is  correct. 

Q.  And  they  are  familiar  with  the  chances  of 
operating  success  in  that  country? 

A.  That  is  correct. 

Q.  And  they  refer  that  back  to  the  home  office  where  the 
decision  is  made;  is  that  right? 

A.  That  is  correct. 
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Q.  Now,  doesn’t  Pan  American  Airways,  Inc.,  negotiate 
with  foreign  governments  on  behalf  of  the  national  com¬ 
panies? 

A.  I  do  not  believe  so. 

Q.  Didn’t  Pan  American  negotiate  a  proposed  mail  con¬ 
tract  for  Cubana  with  the  Cuban  Government? 

A.  Are  you  speaking  of  at  the  present  time? 

Q.  Around  February,  1945. 

A.  That  is  possible.  I  would  have  to  check  it,  however. 

Q.  Would  you  check  it  to  see? 

A.  I  will. 

Q.  Then  you  don’t  know,  I  assume,  who  would  conduct 
those  negotiations? 

A.  No,  I  do  not  know  it. 

Q.  But  it  would  be  Pan  American  Airways,  Inc.,  officials 
of  some  type,  I  assume  ? 

A.  Not  necessarily.  It  is  entirely  possible  that  the  offi¬ 
cials  of  Cubana  conducted  the  investigation — conducted  the 
negotiations. 

Q.  Would  you  check  that  and  advise  us  who  did  conduct 
those  negotiations? 

A.  I  win. 

398  Q.  Did  Pan  American  negotiate  with  foreign  gov¬ 
ernments  to  obtain  operating  rights  for  Panair  in 
Europe? 

A.  I  believe  so.  I  think  that  is  a  function — what  do  you 
mean,  Panair  do  Brasil? 

Q.  Yes. 

A.  I  would  have  to  check  that  to  find  out  who  made  the 
negotiations. 

Q.  Will  }rou  do  that? 

A.  I  will. 

Q.  What  part  does  Pan  American  Airways,  Inc.,  play  in 
obtaining  foreign  permits  for  national  companies  to  fly  to 
the  United  States? 

A.  I  think  some  legal  services  have  been  performed  in 
connection  with  that.  The  national  companies,  of  course, 
also  participate  in  that,  but  I  think  they  are  given  some  as- 
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sistance.  I  should  like  to  check  the  extent  in  any  particu¬ 
lar  case  or  in  all  cases  which  have  come  up.  I  would  be 
glad  to  furnish  the  information. 

Q.  Is  any  charge  made  to  the  national  companies  for 
costs  incurred  because  of  such  negotiations  ? 

Mr.  Slate :  At  what  time,  Mr.  Burt? 

Mr.  Burt:  1945.  All  my  questions  are  directed  to 

Mr.  Slate :  Oh,  I  didn’t  understand  that. 

A.  I  should  have  to  check  that  also. 


that 


Mr.  Burt:  I  would  like  to  have  that  information 

1, 
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on  foreign  permits  from  1945  to  date.  January 
1945  to  date,  on  this  reasoning,  Mr.  Examiner: 

That  we  are  debating  here  and  arguing  a  principle  m 
terms  of  dollars  and  cents  amount. 

The  principle  of  allocating  system  expenses  to  national 
companies 

It  apparently  doesn’t  amount  to  much  money  in  1945,  btat 
since  it  is  a  principle  involved,  while  ordinarily  my  ques¬ 
tions  are  directed  to  the  1945  operations,  when  I  specify 
otherwise,  I  believe  I  should  be  entitled  to  information  on 
other  years,  and  I  therefore  request  that  information  from 
January  1, 1945  to  date. 

Mr.  Slate:  Now,  Mr.  Examiner,  what  we  are  trying  in 
this  case  is  the  1945  expense,  and  we  had  an  occasion  in  the 
prehearing  conference,  at  the  end  of  October,  to  have  a 
request  for  information  as  to  the  system  activities  relating 
to  the  associated  companies,  which  we  complied  with. 

And  then  there  is  a  further  request  related  to  1945  which 
we  also  complied  with. 

There  has  been  a  good  deal  of  requesting  information, 
and  I  don’t  think  that  now  is  the  time  to  request  further  in¬ 
formation. 

If  the  1946  expenses  are  at  issue,  which  they  are  not, 
then  I  suppose  that  counsel  would  be  entitled  to  informa¬ 
tion,  but  I  don’t  propose  to  furnish  it. 
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Mr.  Bnrt :  Mr.  Examiner,  I  agree  with  Mr.  Slate,  gener¬ 
ally,  where  I  wdll  confine  my  examination  to  1945,  but  I 
think  that  in  view  of  the  fact  that  what  is  at  stake 

400  here  is  an  accounting  principle,  that  the  activities 
and  relationships  of  Inc.  are  equally  relevant.  In 

the  interest  of  expedition,  I  am  perfectly  willing,  in  most 
instances,  to  confine  it  to  1945,  but  on  other  occasions,  I 
should  like  to  request  other  activities. 

Examiner  Stodola:  Why  wouldn’t  information  for  1945 
demonstrate  the  principle? 

Mr.  Burt:  Foreign  permits  give  a  good  example.  As¬ 
sume,  though  I  have  no  reason  to  know  that  this  is  true, 
that  a  substantial  amount  of  time  is  spent  by  the  New 
York  office  for  negotiating  foreign  permits  to  the  United 
States.  That  fact,  I  think,  is  relevant  to  the  principle  of 
whether  system  expenses  should  be  allocated  to  the  na¬ 
tional  companies,  whether  it  occurs  in  1945  or  1946. 

On  that  basis,  I  feel  that  information  should  be  con¬ 
sidered  by  the  Board  in  fixing  this  mail  rate. 

Mr.  Slate:  Well,  it  imposes  an  almost  impossible  burden 
on  us,  Mr.  Examiner. 

Suppose,  just  for  the  sake  of  discussion,  that  a  good 
deal  of  work  was  done  in  1946  for  the  associated  companies 
with  relation  to  these  foreign  permit  matters,  whereas  none 
was  done  in  1945.  Obviously,  1945  expenses  will  reflect 
the  fact  that  none  was  done,  and  yet  the  Board  would  have 
available  to  it,  the  fact  that  a  lot  of  work  was  done  in 
1946,  without  any  further  information. 

Therefore,  we  would  be  required  to  produce  this  infor¬ 
mation  for  1946  and  we  obviously  have  to  produce  off¬ 
setting  information  for  1946,  and  conduct  the  analysis  for 
that  year  that  we  have  done  for  1945. 

401  I  submit,  in  view  of  the  fact  that  this  has  gone 
the  second  time  around  of  information  requests, 

this  is  not  the  time  to  do  it  and  it  should  be  called  off. 

Examiner  Stodola:  The  Examiner  will  rule  that  the 
information  for  1946  need  not  be  furnished. 
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By  Mr.  Bnrt: 

Q.  Who  represents  the  national  companies  in  PIC  AO? 

A.  The  national  companies  are  represented  by  them¬ 
selves? 

Q.  Is  that  true  in  I  AT  A,  too? 

A.  I  think  that  is  also  true  there. 

Q.  Don’t  the  officials  of  Pan  American  Airways,  Inc., 
negotiate  controversies  between  the  national  companies 
and  rival  airlines? 

Mr.  Slate:  You  mean,  did  they  in  1945,  I  assume? 

Mr.  Burt:  Yes. 

The  Witness:  Not  to  my  knowledge. 

By  Mr.  Burt: 

Q.  Are  you  familiar  with  the  Braniff  controversy  in 
Mexico? 

A.  Yes,  I  am  somewhat  familiar  with  that. 

Q.  Who  negotiated  the  controversy  there? 

A.  From  what  I  understand,  the  controversy  is  stid 
going  on. 

Q.  Was  any  work  done  on  it  by  the  New  York  office  in 
1945? 

A.  I  would  have  to  check  that  specifically.  My  impres¬ 
sion  would  be  that  there  was  no  work  done  on  that  in 
New  York. 

Q.  Do  you  know  whether  Mr.  Trippe  conferrejl 
402  with  the  State  Department  in  relation  to  that  con¬ 
troversy? 

A.  I  do  not. 

Q.  You  will  furnish  then  what  was  done  by  the  New 
York  office  in  relation  to  that  controversy? 

A.  I  will. 

Q.  What  control  is  exercised  by  the  officials  of  Pan 
American  Airways,  Inc.,  over  the  financial  affairs  of  thesje 
national  companies? 

A.  In  what  respect? 
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Q.  Reading  to  you  the  minutes  of  the  Board  of  Directors 
of  October  3,  1944  of  Pan  American  Airways,  Inc.: 

“The  chairman  outlined  to  the  meeting  the  final 
program  for  the  financing  of  Cia  Mexicana  de  Avia- 
cion  including  certain  changes  which  had  been  made 
in  said  program.  He  stated  that  the  corporation  might 
be  asked  to  guarantee  the  balance  sheet  of  Cia  Mexi¬ 
cana  as  of  December  31,  1944.  The  aforementioned 
final  program  was  ratified.” 

Can  you  tell  me  what  that  was  ? 

A.  I  believe  that  was  in  connection  with  reducing  a 
majority  interest  to  a  minority  interest  in  the  Mexican 
company,  and  in  connection  with  that,  there  was  a  question 
of  selling  the  shares  of  stock  in  Cia  Mex.  to  the  public  or 
to  local  Mexican  interests. 

Now,  there  were  negotiations  made  in  Mexico  in  con¬ 
nection  with  that  transaction.  There  was  a  certain  amount 
of  work  done  in  New  York  on  it. 

Novr,  as  to  the  exact  extent  it  would  be  difficult  for  me 
to  tell  you  offhand.  However,  I  -would  be  very  glad 
403  to  furnish  the  extent  of  the  work  performed  by  the 
New  York  office  in  that  connection. 

Q.  And  that,  of  course,  would  include  work  done  by  the 
New  York  Office  who  traveled  to  Mexico? 

A.  That  is  right. 

Q.  Now,  could  you  give  me  a  little  bit  of  information  on 
the  control  over  the  financial  affairs  of  the  national  com¬ 
panies  by  the  New  York  office? 

A.  In  the  cases  w-here  the  company  has  a  majority 
interest,  naturally,  they  exercise  financial  control  over  the 
subsidiary  companies.  That  is,  that  is  the  purpose  of 
having  a  majority  interest  in  any  corporation. 

The  majority  stockholders  should  be  in  control.  It  is 
only  prudent  that  they  exercise  over  the  financial  affairs 
of  the  company  the  exercise  which  should  be  performed 

Now,  I  think  in  that  respect  there  is  a  question  of 
how — what  vehicle  is  used  for  performing  that  control. 
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The  normal  method,  of  course,  is  through  a  Board  of 
Directors  and  through  management.  By  appointing  repre¬ 
sentatives  on  the  Board  of  Directors,  by  voting  your  stock 
for  those  representatives,  you  place  people  on  the  Board  of 
Directors  who  will  look  out  for  the  interests  of  the  com¬ 
pany,  who  will  try  to  have  sound  financial  management 
within  the  national  company. 

Now,  in  that  conection,  I  might  say  that  since  you  have 
control  of  the  Board  of  Directors,  which  selects  the  man¬ 
agement,  you,  in  effect,  have  control  of  the  operations  of 
the  company. 

I  now  should  say  that  in  these  cases,  which  we 
404  are  discussing  here,  the  expenses  of  that  type  of 
management  fell,  if  not  entirely,  almost  entirely  on 
the  local  companies,  because  there  you  had  the  representa¬ 
tives  of  the  stockholders  on  the  Board  of  Directors  and  in 
the  management  itself  of  the  company.  Their  expenses 
and  their  salaries  were  borne  by  the  national  company. 

Q.  Would  you  agree,  Mr.  Monson,  with  the  following 
statement  of  Mr.  Woodb ridge  in  the  Pacific  Rate  cak, 
Docket  499  and  300 : 

“Question:  Will  you  tell  me  just  what  control  is 
exercised  by  the  New  York  officials  over  the  financial 
affairs  of  the  national  companies? 

“Answer:  The  parent  company  of  the  national  com¬ 
panies  has  financed  their  operations  when  necessary 
either  directly  or  through  a  subsidiary.  The  New 
York  office  gives  advice  and  even  instructions  as  to 
the  handling  of  funds  by  the  national  companies,  al¬ 
though  the  actual  work  is  done  in  the  companies7 
offices  where  the  national  companies  are  located.77 

That  is  at  page  296  and  7. 

A.  I  think  that  is  an  accurate  statement. 

Q.  Do  you  control  in  the  New  York  office  policy  decisions 
by  the  officers  of  the  national  companies? 

A.  Policy  decisions  are  controlled  by  the  executives  of 
the  Board  of  Directors  of  the  top  committee  or  of  the  pkn 
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American  Airways,  and  certainly  when  it  comes — I  mean, 
what  you  might  call  top  policy  considerations,  because  of 
the  ownership  there,  the  interest  in  the  companies  they 
■would  consult. 

405  Q.  And  the  controlling  decision  would  be  made 
by  the  top  management  of  Pan  American  Airways, 

Inc.? 

A.  That  is  correct,  in  the  companies  where  we  have 
control. 

Q.  And  so  the  officials  of  Pan  American  Airways,  Inc., 
spend  a  certain  amount  of  their  time  in  discussing  policy 
questions  relating  to  the  national  companies? 

A.  That  would  be  true  to  the  extent  required. 

Q.  Now,  what  control  do  you  exercise  over  those  com¬ 
panies  where  you  don’t  have  a  majority  interest? 

A.  Well,  I  would  say  that  we  do  not  exercise  control 
over  them. 

Q.  Do  you  instruct  your  representatives  on  the  Board 
of  Directors  of  those  companies  as  to  how  to  handle  major 
policy  decisions  when  they  arise? 

A.  Well,  certainly  to  the  extent  that  -we  have  representa¬ 
tion  on  the  Board  of  Directors,  why,  we  —  I  would  say 
on  policy,  -wherein  it  would  affect  our  investment,  or  would 
affect  the  relationship  of  this  company  there  vrould  be 
consultation. 

Q.  And  the  officials  would  go  through  about  the  same 
process  of  analysis  and  appraisal,  and  so  forth,  that  they 
do  when  you  control  the  company,  wouldn’t  they? 

A.  I  think  it  is  a  little  bit  different  problem  there  where 
you  don’t  have  control.  It  is  merely  an  advisory  propo¬ 
sition  in  which  you  are  looking  out  primarily  for  your 
stock  investment  rather  than  the  over-all  responsibility  for 
the  company  as  a  whole. 

Q.  Yes,  but  your  management  is  alert  in  protecting 

406  its  investment  interest  in  those  companies? 

A.  Certainly. 

Q.  And  when  there  are  major  policy  decisions  to  be 
made,  that  investigation  is  conducted  of  what  is  to  the  in- 
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terest  of  Pan  American  Airways,  Inc.,  as  a  whole,  and  they 
do  whatever  work  is  necessary  to  find  out  what  the  interest 
is,  and  transmit  the  instructions  to  your  representatives 
in  those  national  companies,  don’t  they? 

A.  That  is  correct. 

Q.  Directing  your  attention  to  Exhibit  PA-2,  and  th|e 
attached  summary  of  activities,  relating  to  the  treasurer ’|s 
department  — 

Mr.  Slate :  I  believe  you  said  PA-2  ? 

Mr.  Burt:  22,  I  intended  to  say. 

By  Mr.  Burt: 

Q.  The  last  paragraph  of  the  Treasurer’s  Department 
reads : 


“Assistance  was  rendered  to  Panair  do  Brazil  and 
Mexicana  in  effecting  certain  financial  arrangements 
necessary  for  these  companies  to  purchase  flight 
equipment.” 

Did  you  make  any  charge  to  the  national  companies  for 
making  the  financial  arrangements? 

A.  I  would  have  to  check  to  find  out  definitely  on  that. 
They  were  purchasing  the  equipment  from  the  Pan  Amer¬ 
ican  Airways,  Inc.,  and  we  were  charging  them  a  commisi 
sion  on  the  purchase,  a  purchase  commission,  and  I  think 
the  commission  in  those  cases  would  certainly  cover  the 
expenses  on  that. 

407  Q.  You  haven’t  made  a  study  to  determine  whal; 

costs  were  involved  in  these  financial  arrangements; 
and  whether  the  commissions  were  sufficient  to  cover  theml 
have  you? 

A.  The  only  negotiations  there  were  with  the  Export! 
Import  Bank  in  the  connection  of  the  Panair  do  Brazil,  fof 
example. 

There  is  a  question  of  trying  to  arrange  finances.  I  may 
be  ahead  of  the  story. 

You  are  referring  to  1945? 

Q.  Yes. 


204 


A.  If  I  recall  correctly,  that  was  in  connection  with  a 
bank  loan  for  Panair  do  Brazil,  where  they  were  arranging 
to  bnv  Constellation  aircraft. 

In  that  connection,  why,  the  purchase  commission  ran 
into  a  very  substantial  amount. 

Q.  This  was  a  purchase  of  that  equipment,  that  Constel¬ 
lation,  from  Pan  American,  Inc.? 

A.  That  is  correct. 

Q.  Do  you  ordinarily  charge  commissions  on  purchases 
from  Inc.  by  the  national  companies  ? 

A.  We  do. 

Q.  Who  negotiated  the  purchase  of  the  flight  equipment 
out  of  general  funds  for  the  national  companies  as  out¬ 
lined  in  Exhibit  PA-6? 

A.  Negotiations  for  the  purchase  of  all  flight  equipment 
are  made  by  the  vice  president  in  charge  of  purchasing 
and  his  staff. 

And  in  these  cases  here,  the  entire  commitment  program 
— or,  the  entire  equipment  program  was  handled  by 
408  the  vice-president’s  office.  And  a  number  of  units 
were  decided  upon,  for  which  they  had  to  place  the 
orders,  and  I  think,  as  a  matter  of  fact,  at  the  outset,  the 
entire  commitments  were  made  for  Pan  American  Air¬ 
ways,  Inc. 

However,  subsequently,  developments  made  it  desirable 
to  transfer  certain  of  the  equipment  to  the  national  com¬ 
panies.  Actually,  Constellation  aircraft,  which  were  pur¬ 
chased  for  Pan  American  Airways,  Inc.,  and  operated  in 
service  by  Pan  American  Airways,  Inc.,  were  later  trans¬ 
ferred  to  Panair  do  Brazil,  for  example. 

Q.  And  to  CNAC? 

A.  CNAC? 

Q.  Yes. 

A.  I  would  have  to  check  that.  I  think  that  is  correct 
though. 

Q.  These  negotiations,  then,  included  capital  expendi¬ 
tures  for  flight  equipment  which  later  went  to  the  national 
companies? 


205 


A.  That  is  correct. 

Q.  Did  any  of  the  funds  placed  in  escrow  as  shown 
Exhibit  PA-5  relate  to  purchases  which  went  to  the  nation¬ 
al  companies? 

A.  The  last  three  months  of  1945  show  the  sum  pf 
$3,400,000  securities  in  escrow  on  purchase  of  Lockheed 
L-49  contract. 

Now,  that  was  in  connection  with  the  purchase  of,  I  be¬ 
lieve,  about  20  Constellation  aircraft. 

Now,  after  delivery  of  some  of  those  aircraft,  I  thii|k 
about  three  units  were  sold  to  Panair  de  Brazil. 
409  And  I  think  it  would  be  impossible  to  say  that  the 
escrow  related  to  the  units  for  Panair  do  Brazil.  |t 
was  against  the  general  purchase  of  20  aircraft. 

Q.  Some  of  which  went  to  Panair  do  Brazil? 

A.  That’s  right.  The  fact  is  perfectly  clear,  but  it  is 
difficult  to  say  whether  or  not  you  might  assign  that  to 
those  aircraft. 

Q.  As  a  matter  of  fact,  from  September  1945  through 
September  1946,  as  shown  on  page  2  of  Exhibit  PA-6,  are 
the  total  payments  of  $14,700,000  in  corporate  funds  fc^r 
major  capital  expenditures  for  flight  equipment  $4,000,000 
was  for  the  national  companies,  wasn’t  it? 

A.  That  is  correct. 

Q.  Were  the  funds  placed  in  escrow  funds  of  Pan  Amer¬ 
ican  Airways,  Inc? 

A.  They  were. 

Q.  No  funds  of  the  national  companies  placed  in  escrow  j 

A.  That  is  correct.  I  might  say  with  respect  to  CNACf, 
however,  that  they  have  maintained  a  balance  on  deposit  ojr 
in  custody  of  Inc.  ranging  from  around  $1,000,000,  and 
times  exceeding  that.  That  is,  they  have  always  had  the 
funds  on  hand  with  the  company. 

Q.  Do  you  charge  interest  to  the  national  companies  foj* 
funds  that  are  placed  in  escrow  that  are  funds  of  Pair 
American  Airways,  Inc? 

A.  As  I  say,  I  don’t  believe  you  can  identify  these  fundi 
placed  in  escrow  as  being  placed  in  escrow  for  the  purl 
chase  of  Panair  do  Brazil  aircraft. 
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410  Q.  But  you  don’t  charge  them  any  interest? 

A.  That  is  correct. 

Q.  What  accounting  control,  Mr.  Monson,  does  the  New 
York  office  exercise  over  the  national  company  accounts? 

A.  On  the  accounting  ontrol,  I  would  say  it  is  very 
minor.  Almost  negligible.  Certainly  all  of  the  accounting 
is  performed  by  the  national  companies.  All  the  direct 
supervision  of  accounting  is  performed  by  the  accounting 
personnel  of  the  national  companies.  The  national  com¬ 
panies  have  been  furnished  with  the  uniform  systems  of 
accounts  prescribed  by  the  Civil  Aeronautics  Board - 

Q.  As  a  matter  of  fact — excuse  me. 

A.  — and  they  have  been  using  very  largely  the  system 
prescribed  by  the  Board.  That  is,  of  course,  important, 
since  Pan  American  Airways,  Inc.  is  also  using  that  same 
system  and  for  consolidation  purposes  you  should  be  on  a 
uniform  basis  for  simplicity  in  making  your  consolidation. 

Q.  As  a  matter  of  fact,  Pan  American  supervised  the  in¬ 
stallation  of  the  system  of  accounts  in  the  national  com¬ 
panies,  did  they  not? 

Mr.  Slate :  At  what  time? 

The  Witness:  No,  they  did  not.  For  example,  as  of 
January  1,  1946,  a  new  system  of  accounts  is  going  to 
effect,  hopefully — January  1,  1947,  which  is  being  pre¬ 
scribed  by  the  CAB  now,  I  have  personally  given  all  the 
supervision  to  the  national  companies  which  they  have  had 
in  installing  that  system,  which  has  consisted  of  sending 
out  copies  of  the  forms,  copies  of  the  manual,  and  also  a 
letter  pointing  out  significant  changes  which  were 

411  developed  by  the  Air  Transport  Association.  Prac¬ 
tically  a  copy  of  a  letter  saying  it  is  necessary  to 

make  the  change. 

By  Mr.  Burt : 

Q.  Doesn’t  the  New  York  office  set  forth  regulations 
as  to  the  proper  maintenance  of  the  accounts  and  reports 
of  these  national  companies  ? 
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A.  They  do  not. 

Q.  Don’t  they  review  their  reports  to  see  if  they  are 
accurate  and  kept  in  accordance  with  the  system? 

A.  They  do  not, — well,  let  me  clarify  that  a  little  bit 
There  is  no  routine  review  made  to  see  whether  or  not  they 
are  following  the  accounting  practices;  that  is,  they  have 
their  own  responsibility  for  keeping  of  the  accounts.  They 
send  the  reports  to  the  company. 

Well,  if  there  should  come  to  our  attention  something 
that  is  obviously  wrong,  certainly  we  will  call  it  to  their 
attention. 

However,  each  of  these  companies  has  an  audit  once  a 
year.  And  you  have  a  complete  review  of  the  work  done 
by  the  accounting  departments,  so  it  is  possible  that  vou 
get  a  check  that  way. 

Q.  What  would  you  do  if  they  depreciated  the  DC|4’s 
over  five  years,  and  you  felt  it  should  be  over  three  years  ? 

A.  I  don’t  think  that  is  an  accounting  matter.  I  d(|>n’t 
think  that  is  an  accounting  review. 

Q.  Well,  would  the  New  York  office — regardless  of 
whether  it  is  an  accounting  matter  or  not — take  action  to 
obtain  a  correction  of  that  policy? 

A.  It  seems  to  me — are  you  referring  to  the  <jon- 
412  troller’s  office  or  just  the  New  York  office  in  general? 

Q.  I  am  referring  to  the  New  York  office  gen¬ 
erally.  I  don’t  care  who  does  it. 

A.  Yes.  In  a  case  of  that  kind,  it  would  certainly  s^em 
to  me  that  where  we  have  control  of  the  company,  of  the 
companies,  if  the  subsidiary  were  failing  to  follow  the 
system  policy  of  depreciating  the  aircraft  or  departing 
from  what  appeared  to  be  a  reasonable  standard,  [un¬ 
doubtedly  that  would  be  a  policy  question  which  woul4  be 
discussed  with  them. 

Q.  Well,  what  do  you  mean  by  discussing?  Would  Vou 
issue  instructions  to  them  and  do  everything  you  cap  to 
get  them  to  change  it? 


A.  Well,  they  have  their  own  Board  of  Directors  and 

their  own  management  and - 

Q.  In  the  cases  where  you  control  the  companies - 

********** 

The  Witness:  In  the  cases  where  we  have  control  of  the 
company  and  the  New  York  management  was  in  disagree¬ 
ment  with  the  depreciation  rates,  certainly  they  would  ask 
for  a  correction. 

By  Mr.  Burt: 

Q.  Would  you  agree  with  the  following  statement  of  Mr. 
Woodb ridge  in  Docket  300  and  499  of  the  previous  Pacific 
Rate  case,  on  page  111 : 

“Question:  What  general  policies  do  you  have  ref¬ 
erence  to  that  are  determined  by  the  New  York 
office? 

413  “Answer:  I  think  if  I  refer  to  my  own  de¬ 

partment,  that  will  probably  be  indicative  of  the 
whole.  My  department  in  New  York  sets  forth  regu¬ 
lations  as  to  the  maintenance  of  the  accounts  and  re¬ 
ports  of  these  national  companies;  it  gives  them  ad¬ 
vice  on  tax  problems;  comparatively  speaking,  it  oth¬ 
erwise  does  not  have  a  great  deal  to  do  with  those 
national  companies.’ ’ 

Mr.  Slate :  Just  one  moment. 

Mr.  Examiner,  I  didn’t  raise  any  question  the  last  time 
such  a  thing  was  read,  but  I  do  question  whether  it  is 
proper  to  ask  this  "witness  to  respond  to  testimony  by  a 
different  witness  in  a  different  proceeding  relating  to  a 
period  three  or  four  years  ago. 

I  think  we  have  agreed  we  are  talking  with  reference  to 
what  was  said  at  that  different  period. 

Mr.  Burt:  He  can  answer  whether  it  agrees  with  his 
recollection  of  the  present  practices,  can’t  he? 

Mr.  Slate:  I  still  don’t  think  it  is  proper.  I  will  press 
the  objection. 
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Mr.  Burt:  Mr.  Examiner,  I  don’t  want  to  argue  ijoo 
much  on  it,  but  it  is  certainly  proper  to  cross-examine  a 
witness  of  the  company  on  the  basis  of  testimony  of  a  Re¬ 
sponsible  officer  of  that  company  in  a  prior  rate  cpse 
where  that  testimony  is  on  the  same  subject. 

Examiner  Stodola:  Objection  overruled. 

The  Witness:  Well,  I  would  say  that  certainly,  gen¬ 
erally,  the  statement  was  true. 

However,  I  think  by  1945,  there  was  some  modijfi- 
414  cation  in  the  situation. 

For  example,  the  national  companies  had  had 
more  experience.  They  had  become  fairly  substantial  op¬ 
erations,  so  that  they  had  built  up  more  effective  organi¬ 
zations  in  their  accounting  departments,  which  had  also 
stepped  out  of  the — we  had  also  sold  a  portion  of  oi^r 
interest  in  the  company,  so  that  we  had  strong  minority 
interests  which  made  quite  a  different  situation  with  re¬ 
spect  to  some  of  these  items. 

Originally,  where  you  may  say  100  per  cent  control  o^i 
general  supervision  over  their  affairs  was  had  by  th|e 
New  York  office,  you  get  to  a  point  where  it  is  more  pr 
less  an  advisory  or  suggested  thing:  “Here  is 
the  way  something  should  be  done.  ’  ’ 

By  Mr.  Burt : 

Q.  That  is  just  a  matter  of  institutional  development, 
isn’t  it?  There  has  been  no  document  or  Board  of  Di¬ 
rectors’  resolution  or  statement  of  internal  policy  which 
changes  the  situation  from  the  situation  as  it  apparently 
was  at  the  time  Mr.  Woodbridge  testified? 

A.  No  statement  on  policy,  no. 

Q.  Just  an  institutional  development? 

A.  This  is  a  field,  of  course,  with  which  I  am  quite  thor¬ 
oughly  familiar  here,  and  certainly  in  the  relationship^ 
with  the  national  companies,  I  have  a  very  great  deal  tq 
do  with  that  on  the  accounting  end. 

Q.  Will  you  agree  with  the  following  quote  of  Mr.  Wood* 
bridge,  and  tell  me  whether  it  is  still  applicable,  in  Dockets 
300  and  499,  on  page  300 : 

. . . "1 

l 
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“Question:  You  review  their  reports  to  see 
415  that  they  are  accurately  made  and  you  review 

their  accounting  system  from  time  to  time  to 
see  that  it  is  kept  in  accordance  with  the  system 
throughout  the  remainder  of  the  Pan  American  sys¬ 
tem,  do  you  not? 

•  ••••••••• 

Mr.  Slate:  The  same  objection,  Mr.  Examiner. 

Examiner  Stodola:  Overruled. 

Mr.  Burt:  “And  in  the  instances  where  it  is  not, 
then  you  issue  instructions  to  see  that  it  is  kept  in 
that  manner,  do  you  not  ? 

“Answer:  That  is  correct.” 

The  Witness :  I  would  say  that  the  answer  was  substan¬ 
tially  true  for  the  year  1945. 

I  think  there  is  possibly  a  question  of  emphasis,  as  I 
pointed  out  before,  and  that  is  the  extent  of  the  review 
made  of  the  reports. 

I  should  say  there  is  no  routine  review  to  deter- 
415  mine  the  accuracy  of  all  of  those  financial  state¬ 
ments  sent  in.  However,  if  it  becomes  apparent 
that  there  are  inaccuracies  in  the  report,  certainly  we 
would  call  it  to  their  attention. 

But  since  we  do  have  responsible  accounting  people  down 
there,  who  are  competent  to  perform  their  functions,  I 
would  certainly  say  it  would  take  a  minimum  of  supervision 
of  that  type. 

By  Mr.  Burt : 

Q.  Directing  your  attention,  Mr.  Monson,  to  the  traffic 
department,  isn’t  it  true  that  the  New  York  office  lays  down 
general  traffic  policies  to  be  followed  by  the  national  com¬ 
panies  ? 

A.  What  do  you  mean,  geenral  traffic  policies. 

Q.  Well,  to  the  same  extent  that  your  New  York  office 
exercises  supervisory  control  over  the  traffic  of  the  op¬ 
erating  divisions. 
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Examiner  Stodola:  What  is  the  purpose  of  that  ques¬ 
tion,  Mr.  Burt  ? 

Mr.  Burt:  Well,  Mr.  Examiner,  we  are  trying  to  shok 
that  a  substantial  or  a  certain  amount  of  time  of  the  New 
York  office  is  spent  in  supervisory  matters  relating  to  tljie 
national  companies. 

Examiner  Stodola:  Very  well,  you  may  answer. 

The  Witness :  I  guess  the  answer  to  your  question  would 
be  “yes”  in  a  general  way  they  do,  although  I  don’t  thiilk 
that  would  be  indicative  at  all  of  the  amount  of  time,  qr 
effort  which  was  placed  into  that  type  of  activity. 

As  you  might  say,  the  New  York  officers,  in  100  per  cent 
controlled  companies,  more  or  less  have  a  veto  powe  r. 
417  Since  the  companies  are  set  up  to  perform  their 
own  functions,  they  schedule  their  aircraft,  they 
cope  with  the  local  traffic  problems.  However,  if  it  is  de¬ 
termined  during  the  course  of  your  operation  that  some¬ 
thing  which  they  do  is  contrary  to  the  rest  of  the  company 
that  doesn’t  tie  in  with  the  company  policy,  cerainly  on 
such  occasions  the  company’s  control  would  be  exercised 
to  bring  them  in  line  with  the  company  policy. 

I  think  there  again  it  is  rather  a  very  minor  item  in  con¬ 
nection  with  the  regular  operations. 

By  Mr.  Burt : 

Q.  Mr.  Monson,  turning  to  the  technical  departments, 
engineering  and  communications,  does  the  New  York  of¬ 
fice  determine  the  type  of  equipment  to  be  operated  by  thfe 
national  companies  ? 

A.  Well,  I  would  say  to  the  extent  that  we  have  control 
over  the  companies. 

Certainly  the  management  of  the  New  York  office  would 
consult  and  receive  the  advice  of  the  national  companies  o 
what  they  think  their  equipment  requirements  are,  an 
then  in  line  with  the  availability  of  aircraft,  financial  co 
dition  of  the  company,  and  what  the  policy  for  develoA 
ment  of  the  company  is,  why,  the  New  York  office  woul 
make  the  decision. 

•  . -+ 
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Q.  But  they  actually  approve  the  type  of  equipment 
furnished,  regardless  of  how  much  they  rely  on  the  advice 
of  the  national  company? 

A.  That  is  correct. 

Q.  It  is  done  by  your  executive  committee,  isn’t  it? 

418  A.  That’s  right. 

Q.  How  much  of  an  interest  do  you  have  in  the 
Nicaraguan  company,  do  you  recall,  in  1945? 

Mr.  Slate :  Exhibit  PA-22  shows  that.  40  per  cent  at  the 
end  of  the  year. 

By  Mr.  Burt : 

Q.  Well,  do  you  recall  whether  or  not  you  approved  its 
equipment  purchase  plans? 

A.  No,  I  do  not  have  specific  knowledge  about  that. 

Q.  Could  you  find  out? 

A.  I  can. 

Q.  Don’t  the  engineers  in  the  New  York  office  suggest 
to  those  national  companies  the  type  of  plane  they  think 
they  should  have  just  like  they  do  to  the  operating  di¬ 
visions  ? 

A.  Oh,  I  think  the  suggestions  come  very  largely  from 
the  operating  companies  themselves.  As  far  as  Pan  Amer¬ 
ican  Airways,  Inc.,  is  concerned,  it  is  always  interested 
in  prospective  types  of  aircraft  for  its  own  operation,  and 
that  pretty  much  covers  the  whole  range,  and  I  should  say 
that  without  any  additional  work  whatever,  the  work  that 
they  do  in  that  connection  for  their  own  company  would 
develop  any  information  as  to  prospective  types  which 
might  be  useful  on  the  national  companies. 

In  that  connection,  it  is  also  a  matter  of — not  so  much  of 
the  engineering,  but  of  policy  or  management  decisions  as 
to  whether  new  equipment  will  be  purchased  for  the  na¬ 
tional  companies  or  whether  equipment  which  is  becoming 
unsuitable  for  use  on  trunk  line  operations,  for  ex- 

419  ample,  can  be  used  on  the  operation  of  the  national 
companies  to  advantage. 
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Q.  You  want  those  national  companies  to  have  the  be$t 
equipment  available  for  their  particular  services,  don  ft 
you? 

A.  In  the  broad  sense,  yes.  That  is,  certainly  you  waiit 
to  have  equipment  which  fits  the  needs  of  the  traffic  and 
which  is  equipment  which  is  adapted  to  the  traffic,  and 
which  will  insure  the  most  economical  operation,  so  thalt 
they  can  live  on  the  revenues — the  revenues  will  produce 
sufficient  to  cover  the  expenses  of  the  type  of  equipment 
which  they  are  operating. 

Q.  So  they  can  get  the  most  suitable  equipment,  thp 
advantages  of  the  engineering  department  of  Pan  Ameij- 
ican  Airways,  Inc.  are  open  to  them  just  like  they  are  to 
the  operating  divisions,  isn’t  that  right? 

A.  That  is  correct. 

Q.  And  your  engineers  suggest  to  those  national  com¬ 
panies,  don’t  they,  the  type  of  airplane  they  think  they 
should  have  just  like  they  suggest  it  to  the  operating  di¬ 
visions  ? 

A.  I  don’t  think  the  suggestion  is  made  by  the  engineer^ 
particularly  to  the  company.  I  think  it  is  a  management 
problem. 

Aircraft  characteristics  and  engineering  specification^ 
is  one  thing  and  management  decisions  on  how  a  particuf- 
lar  type  of  aircraft  will  adapt  to  a  certain  situation  i^ 
pretty  much  a  business  or  economic  proposition. 

Q.  In  either  case,  the  basic  judgment  is  exercised  in  th$ 
New  York  office,  isn’t  it? 

420  A.  That  is  correct. 


The  Witness:  May  I  clarify  that  a  little  big  further? 

I  think  perhaps  my  answer  was  just  a  little  bit  restrict 
tive  there  when  you  say  the  New  York  office.  As  you  know, 
practically  all  of  our  operating  companies  are  South  Amerr 
ican  companies,  or  in  the  Caribbean,  Central  American 
area. 

Consequently,  their  operations  are  pretty  well  integrated 
with  the  Latin  American  division  operations. 
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And  I  should  say  that  particularly  with  respect  to  equip¬ 
ment  and  operating  problems,  that  the  operations  people  i 
in  the  Latin  American  division  are  more  familiar  with  what  i 
their  problems  are  and  what  the  needs  of  the  company  is,  i 
through  their  close  contact  and  their  operation. 

Consequently,  in  a  number  of  these  matters,  I  should  say  j 
that  rather  than  going  to  the  New  York  office,  that  the 
channel  for  the  information  and  advice  would  be  in  very 
many  cases  to  the  Latin  American  Division.  i 

In  other  words,  management  of  the  Latin  American  Di¬ 
vision  would  say,  “Here  is  a  related  operation.  Here  is 
what  they  would  need.  ’  ’ 

And  very  likely  in  most  instances,  the  recommendations 
would  come  from  the  management  of  the  Latin  American 
Division  to  the  executive  committee  in  New  York  where 
the  final  action  would  be  taken,  either  approval  or  disap-  i 
proval  or  suggestions.  i 

421  By  Mr.  Burt : 

Q.  In  1945,  Mr.  Monson,  was  Mr.  Paul  deKuzmik  em-  j 
ployed  by  Panair  or  Pan  American  Airways,  Inc.,  while 
he  was  stationed  in  Brazil  ? 

A.  I  would  have  to  check  that  to  make  certain.  I  know 
he  was  stationed  in  Rio.  i 

Q.  He  is  an  engineer,  isn’t  he? 

A.  I  believe  he  is.  He  has  done  a  lot  of  work  in  connec-  i 
tion  with  maintenance  problems.  As  far  as  engineering, 
types  of  that  type  of  work,  I  don’t  believe  he  has  ever  been 
engaged  in  that. 

Q.  In  1944  and  1945,  when  Mr.  Humphrey  Toomey  was  i 
stationed  in  Brazil,  which  company  paid  him,  Inc.  or 
Panair? 

A.  I  would  like  to  check  that  to  make  sure.  I  will  have  ! 
to  say,  I  don’t  believe  that  in  the  year  1945  he  was  sta-  | 
tioned  there.  I  think  he  was  division  manager  of  the 
Latin  American  division  in  1945. 

Q.  Will  you  check  that? 

A.  I  will. 
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Q.  Will  you  also  supply  where  the  cost  is  charged  in  the 
system  or  divisional,  if  the  salaries  of  those  two  gentle¬ 
men  happen  to  be  paid  by  Inc.  ? 

A.  I  can  tell  you  right  now  if  they  are  paid  by  Inq.  it 
would  be  in  the  Latin  American  division.  It  would  pot 
be  in  the  system  expense. 

Q.  Does  Panair  have  an  engineering  department  of  its 
own? 

A.  I  am  not  certain. 

Q.  Does  it  do  any  independent  engineering  of  ^ir- 
422  craft  types? 

A.  I  am  not  certain  of  that.  I  don’t  believe 
they  do,  though. 

Q.  Now,  in  addition  to  serving  the  certificated  opera¬ 
tions,  the  communications  department  serves  the  natiohal 
companies,  too,  does  it  not  ? 

A.  That  is  correct. 

Q.  Do  the  national  companies  have  the  same  basic  cdm- 
munications  equipment  and  techniques  that  are  employed 
on  the  certificated  lines  ? 

A.  I  believe  they  do. 

Q.  And  these  have  been  developed,  in  the  first  pla|ce, 
by  Pan  American  Airways,  Inc.  engineers,  is  that  right? 

A.  That  is  correct.  That  is,  they  have  been  developed 
by  Pan  American  Airways.  Now,  of  course,  we  have  a 
chief  communications  man  and  we  also,  of  course,  have  f}he 
operations  right  on  the  ground. 

Top  supervision,  of  course,  comes  from  New  York  in  f|he 
Communications  Department. 

Q.  Referring  to  Exhibit  PA-22,  Mr.  Monson,  under  fjhe 
title  “Engineering  Department,”  what  advice  are  you  Re¬ 
ferring  to  there  when  you  talk  about  technical  advice  ? 

A.  I  don’t  seem  to  have  PA-22  in  front  of  me. 

Q.  I  have  one  copy.  We  can  both  look  at  it,  I  guess j 

A.  Advice  to  services  of  supply,  you  mean? 

Q.  Yes. 
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A.  In  connection  with  specific  purchases?  Well,  that 
would  be  in  connection  with  the  procurement  of  aircraft 
engines  and  other  flight  equipment. 

423  Q.  You  charge  the  national  companies  for  that  in 
this  instance,  do  you? 

A.  I  would  say  that  would  be  covered  by  your  purchas¬ 
ing  commission. 

Q.  May  I  read  you  from  the  exhibit,  Mr.  Monson,  and 
see  if  that  refreshes  your  recollection? 

It  says,  “for  which  services  Pan  American  has  been 
reimbursed  by  special  arrangement.” 

What  is  that  special  arrangement? 

A.  Well,  that  is  referring — I  am  sorry. 

The  Witness :  Will  you  strike  that  last  answer. 

(Continuing)  The  first  answer  here  which  I  thought  you 
referred  to  was  technical  advance  to  the  services  of  supply 
in  connection  with  specific  purchases. 

My  answer  covered  that  originally. 

That  is,  we  do  give  advice  with  respect  to  procurement 
of  different  types  of  aircraft.  That  is  specifications  and 
what  not,  and  what  in  their  judgment  is  the  proper  type  of 
aircraft  to  buy. 

The  second  sentence,  to  which  you  refer,  is  special  ad¬ 
vice  on  equipment  and  operating  procedures  which  was 
rendered  to  Aerovias  Venezolanos,  Cia  Mexicana  de  Avia- 
cion,  and  Panair  do  Brazil,  for  these  special  services  Pan 
American  was  reimbursed  by  special  arrangements. 

In  other  words,  the  direct  charge  was  made  to  them  for 
the  services  rendered. 

By  Mr.  Burt : 

Q.  That  was  not  covered  by  the  purchasing  commissions, 
then? 

424  A.  No,  I  don’t  believe  in  this  connection. 

Q.  What  was  the  nature  of  those  special  services, 
did  you  say? 

A.  I  will  have  to  check  on  that. 
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Q.  Do  you  have  any  idea  why  this  sort  of  cost  was  pot 
covered  by  your  purchase  commissions  ? 

A.  It  is  entirely  possible  that  these  companies  were 
making  their  direct  purchases. 

It  may  have  been — there  are  any  number  of  reasons.  It 
may  have  been  on  the  installation  of  communications 
equipment,  for  example. 

Q.  What  sort  of  reasons,  Mr.  Monson,  led  you  to  reim¬ 
burse  by  special  arrangement  rather  than  to  consider  tljat 
the  costs  are  part  of  your  general  overhead,  anyway,  or 
are  covered  by  your  purchasing  commission? 

*  •  •  •  *  *  #  *  •  |  • 

The  Witness :  If  these  services  had  been  for — in  connec¬ 
tion  with  merely  purchases  for  the  account  of  these  Na¬ 
tional  companies,  it  would  have  been  covered  by  the  pur¬ 
chase  commission. 

However,  it  is  apparent  that  there  is  extra  expense  in¬ 
volved  there.  I  am  not  exactly  familiar  with  what  tjhe 
services  performed  were. 

It  can  very  well  be  it  was  in  the  nature  of  services  suph 
as  installation  of  communications  equipment,  and  various 
problems  of  that  type.  I  don’t  think  anything  would  be 
gained  by  my  just  guessing  what  the  service  is. 

By  Mr.  Burt : 

425  Q.  You  will  supply  that  information? 

A.  I  will. 

Q.  What  is  the  type  of  publicity  material  referred  io 
under  the  Public  Relations  Department  Analysis  in  Ek- 
hibit  PC-22? 

A.  I  would  say  in  that  connection  it  was  very  largely 
material  for  magazine  articles,  local  interest  stories. 

Q.  Was  any  charge  made  for  that? 

A.  I  would  have  to  check  on  that  and  find  out. 

Q.  Would  you  cheek? 

A.  I  will.  ' 
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426  Mr.  Burt:  Mr.  Examiner,  I  have  developed  all  I 
want  to  develop  on  the  factual  nature  of  these  sys¬ 
tem  expenses  at  this  time. 

I  have  further  questions  on  the  accounting  theory  behind 
it,  and  suggest  that  if  the  Examiner  has  in  mind  recessing, 
this  would  be  a  convenient  time  to  do  that. 
********** 

427  Cross  Examination  (Continued) 

By  Mr.  Burt : 

Q.  Mr.  Monson,  has  any  attempt  ever  been  made  to  de¬ 
termine  the  costs  to  Pan  American  Airways,  Inc.  of  super¬ 
vising  the  investment  in  national  companies  and  perform¬ 
ing  services  to  the  national  companies  ? 

A.  I  think  the  cost  has  been  given  consideration.  How¬ 
ever,  I  don’t  think  any — what  shall  we  say — any  precise 
cost  study  has  been  made  of  that  problem. 

Q.  Has  any  cost  ever  been  allocated  to  those  national 
companies  in  addition  to  the  offsetting  of  the  commissions  ? 

Mr.  Slate :  Has  there  ever  been — did  you  say,  Mr.  Burt. 

Mr.  Burt :  Yes. 

Mr.  Slate :  Shouldn  Jt  you  limit  that  to  1945  ? 

Mr.  Burt:  I  would  like  to  know  if  it  has  ever  been  for 
the  purpose  of  determining  whether  Pan  American 

428  has  ever  thought  it  was  desirable  and  practicable  to 
allocate  those  costs. 

Mr.  Slate :  I  take  it  you  are  getting  at  a  general  principle, 
and  the  reason  I  raise  the  question  is  that  presumably  that 
situation  changes  from  time  to  time  so  that  charges  may 
be  made  in  one  year  and  not  in  another. 

Mr.  Burt:  I  am  talking  about  cost  allocation.  Not  direct 
out-of-pocket  costs  or  the  commission  basis. 

Mr.  Slate:  So  am  I,  as  a  matter  of  fact.  As  PA-22 
shows,  there  was  at  least  one  allocation  of  cost  in  1945. 

Mr.  Burt:  What  was  that,  Mr.  Slate? 

Mr.  Slate :  Time  tables. 

Mr.  Burt :  Oh. 
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Examiner  Stodola:  Yon  may  answer  the  question. 

The  Witness :  In  so  far  as  I  know,  no  proration  of  what 
you  might  call  your  supervision  has  been  made  to  thej  na¬ 
tional  companies.  There  are  direct  services  which  have 
been  charged.  In  some  cases  there  might  be  an  allocation 
of  a  prorate  of  a  particular  expense  as  in  the  instancy  of 
time  tables,  and  in  many  instances,  of  course,  all  of  the 
direct  out-of-pocket  costs  have  been  charged  to  thosee  cjoin- 
panies. 

Then,  as  I  stated  on  my  direct  testimony,  commissions 
have  been  charged  those  companies  in  connection  ivith 
services  performed,  such  as  in  connection  with  the  purchas¬ 
ing  of  equipment  for  them  and  in  handling  the  expense  of 
sales  of  tickets. 

By  Mr.  Burt : 

Q.  All  right.  Have  any  studies  ever  been  nJade 
429  to  determine  whether  the  commissions  received  in 
the  different  sales  or  purchases  adequately  com¬ 
pensate  for  the  cost  of  supervising  the  investment  and  the 
services  performed  to  the  national  companies? 

A.  The  amounts  of  the  commissions  have  been 
to  determine  whether  or  not  the  total  amount 
takes  care  of  what  the  company  considers  to  be  the 

Q.  The  cost  of  what?  Of  furnishing  those 
and  sales  services  ? 

A.  And  incidental  supervisory’  services  attendant 
that. 

Q.  The  whole  system  supervisory  service  ? 

A.  That  is  correct.  The  entire  theory  and  purchasing 
commissions - 

Q.  Those  were  written  studies,  were  they,  Mr.  Monson? 

A.  No,  they  are  not  written  studies.  I  say  a  review  has 
been  made  and  the  results  under  those  are  in  the  formu¬ 
lation  of  the  policy  of  judging  purchasing  commissions  to 
the  company.  An  appraisal  was  made  to  see  whether  tjiat 
would  reasonably  take  care  of  the  added  cost  of  perform¬ 
ing  that  service. 
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Q.  The  additional  service  of  purchasing  for  the  national 
companies,  as  an  example  ? 

A.  No.  I  say  the  problem  has  been  reviewed  by  man¬ 
agement  to  determine  whether  or  not  the  supervisory 
services  to  which  you  refer  in  addition  to  the  special  serv¬ 
ices  of  purchasing,  whether  the  cost  would  be  covered  by 
the  commissions. 

Q.  You  used  the  expression  whether  the  commis- 
430  sions  would  take  care  of  the  added  cost. 

What  do  you  mean  by  added  cost? 

A.  The  expenses  over  and  above  the  amount  of  expense 
which  the  company  wrould  have  to  incur  for  its  own  account 
regardless  of  whether  or  not  the  national  companies  were 
operating. 

Q.  That  is,  with  no  attempt  to  allocate  these  costs  on  a 
joint  basis? 

A.  That’s  right.  I  think,  in  connection  with  the  super¬ 
vision,  you  might  say  that  the  cost  has  been  given  a  con¬ 
sideration,  to  the  added  expenses  which  have  been  imposed 
upon  the  company  because  of  the  activities  of  these  other 
companies. 

Q.  And  the  management  review  has  reached  the  same 
conclusion  that  you  reached  on  your  direct  testimony,  that 
there  wasn’t  a  great  deal  of  additional  supervisory  cost; 
is  that  right? 

A.  That  is  correct. 

Q.  As  far  as  the  services  performed  to  the  national  com¬ 
panies  which  relate  to  purchases  and  sales  are  concerned, 
there  would  be  a  fairly  direct  relationship  between  those 
services  performed  and  the  payment  received,  wouldn’t 
there? 

A.  Yes,  there  is  a  very  direct  relationship. 

Q.  So  as  the  sales  and  purchases  go  up,  the  volume  of 
the  work  would  increase  and  the  amount  of  commissions 
would  increase;  isn’t  that  true? 

A.  That  is  largely  true. 

Q.  And  as  the  sales  and  purchases  go  down,  the  reverse 
would  be  true? 
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431  A.  That  is  correct. 

Q.  Yon  perform  services  other  than  those  relating 
to  purchases  and  sales,  though,  don’t  you? 

A.  That  is  correct. 

Q.  There  would  be  no  relationship,  though,  then,  Tj>e- 
tween  the  other  services  performed  and  the  commission 
received  from  the  purchases  and  sales,  would  there? 

A.  That  is  true  in  specific  instances,  perhaps.  However, 
the  company  has  considered  this  on  an  overall  basis  as  to 
the  amount  of  relief  to  the  system  expense  by  chargihg 
the  commission  to  the  national  company. 

Q.  It  is  perfectly  true,  though,  that  during  the  same 
period  that  purchases  and  sales  go  down,  it  is  possible  tliat 
other  expenses  that  you  render  the  national  companies 
would  increase,  isn’t  that  right? 

A.  I  would  say  it  is  possible.  However,  not  likely,  be¬ 
cause  ordinarily  when  they  are  having  a  substantial  pur¬ 
chase  for  the  account  of  the  national  companies,  you  have 
particular  activity.  It  might  be  a  transitional  period  in 
which  you  are  putting  on  a  new  equipment  program. 

Q.  Would  that  be  true  in  1945  when  your  purchase  com¬ 
missions  were  going  up?  Was  there  a  lot  of  other  activity 
relating  to  national  companies  ? 

A.  There,  you  had  addition  of  aircraft,  expansion  bf 
services  with  the  termination  of  the  war,  transferring  or 
addition  of  aircraft  to  the  fleets. 

Q.  So  the  services  didn’t  go  up  but  the — the  services 
performed  didn’t  increase  on  the  whole,  but  the  commis¬ 
sions  you  received  did  increase  during  that  period? 

432  A.  Say  the  general  supervision,  perhaps,  did  not 
increase.  However,  there  are  certain  activities  in 

relation  to  procurement  of  your  additional  aircraft  or  to 
expansion  of  schedules.  For  example,  I  think  it  pretty  well 
ties  in  the  activity  to  the  purchasing  function  there. 

Q.  You  think  there  is  a  direct  relationship,  then,  as  I 
understand  it,  between  the  commissions  you  charge  aijd 
these  other  activities  that  you  refer  to;  is  that  right? 
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A.  No,  I  think  I  explained  before  that  the  company  looks 
at  it  on  the  all  over  basis,  as  to  the  amount  which  they  are 
receiving,  and  as  to  whether  or  not  they  will  cover  the 
additional  expenses,  and  that  is  over  a  period  of  time. 

Q.  I  gathered  it  was  over  a  period  of  time  ? 

A.  Over  a  period  of  time  that  should  equalize  out. 

Q.  For  a  particular  period,  it  is  perfectly  true  that  it  is 
possible  that  your  supervisory  services  will  cause  increased 
expenses,  or  increased  costs,  whereas  your  commissions  are 
going  down ;  is  that  correct  ? 

A.  Well,  as  a  hypothetical  proposition,  that  could  be  true. 

Q.  And  under  that  arrangement,  isn’t  it  true  that  the 
question  of  whether  payments  or  commissions  cover  the 
actual  cost  of  services,  you  perform,  leaves  it  up  to  chance 
as  to  a  particular  period  as  to  whether  the  commission  does 
or  does  not  cover  the  total  cost  of  servicing? 

A.  Well,  I  don’t  know  whether  you  can  say  it  leaves  it 
up  to  chance. 

It  is  a  proposition  where  it  equalizes  over  a  period  of 
time.  With  any  specific  period,  there  might  be  some 
433  overage  or  underage,  as  you  might  say. 

Q.  What  would  happen  to  the  amount  of  system 
expense  on  certificated  operation,  if  the  commission  re¬ 
ceived  from  the  national  companies  is  excessive  in  relation 
to  the  system  services  performed  for  the  national  com¬ 
panies  ? 

A.  The  expenses  would  be  understated. 

Q.  And  what  would  happen  to  the  system  expense  of  the 
certificated  operations  in  the  various  divisions  if  too  little 
is  charged  to  the  national  companies  through  commissions 
for  the  services  performed? 

A.  If  too  little  is  charged,  why  I  would  say  there  would 
be  an  overstatement. 

Q.  In  both  cases,  then,  the  certificated  operation  absorbs 
the  residual  left  in  the  system’s  accounts;  is  that  right? 

A.  That  is  correct. 

Q.  And  that  is  the  case  whether  the  charge  to  the  na¬ 
tional  company  would  be  too  much  or  too  little? 
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A.  That  is  correct.  As  I  say,  the  situation  is  revie 
and  the  management  feels  that  it  is  an  equitable  basis 
taking  care  of  the  expense  involved. 

Q.  And  as  far  as  the  certificated  operations  absorbing 
the  residual,  that  is  also  true  in  the  case  of  allocations 
system  expense  to  the  war  contracts  or  non-transport 
visions,  isn’t  it? 

*  *  *  #  *  *  *  * 

434  The  Witness:  Well,  if  you  assume  that  too  much 
or  too  little  has  been  charged,  I  guess  the  answerj  is 

yes. 

However,  in  those  contracts  with  the  government,  a  Re¬ 
view  has  been  made  to  determine  the  extent  to  which  tjhe 
system  expense  is  to  be  borne  under  those  contracts. 

In  other  words,  what  is  a  cost  assignable  to  the  contract? 
And  there  I  should  say  that  certainly  there  should  be  !no 
question  as  to  the  propriety  of  the  charge  to  the  contract. 

By  Mr.  Burt : 

Q.  As  a  matter  of  fact,  during  the  war,  you  insisted  |on 
allocating  system  expenses  to  these  contracts,  didn’t  you? 

A.  We  certainly  did. 

Q.  Why  didn ’t  you  apply  the  same  principle  to  the  mili¬ 
tary  contract  operation  in  determining  system  expenses 
that  you  applied  to  the  national  companies? 

A.  It  happens  that  in  connection  with  our  military  con¬ 
tracts,  that  a  very  substantial  portion  of  our  commercial 
operations  were  taken  over  by  the  military. 

Consequently,  you  get  to  the  point  where  you  are  super¬ 
vising  a  vast  organization,  and  you  get  to  the  point  where 
the  tail  is  wagging  the  dog. 

You  can’t  very  well  assign  all  of  your  system  expenses 
to  the  commercial  operation,  and  none  to  the  contract, 
where  the  preponderance  of  your  operations  are  contract 
operations.  Where  some  of  your  most  difficult  operating 
problems  are  in  establishing  new  operations,  under  par¬ 
ticularly  trying  circumstances. 
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435  I  don’t  think  it  would  be  fair  at  all  or  appropri¬ 
ate  for  the  company  not  to  assign  any  of  the  actual 

expenses.  I  think,  and  again  you  have  to  look  at  the  facts 
and  see  whether  or  not  the  functions  which  are  being  per¬ 
formed  are  for  the  benefit  of  the  contract. 

Q.  Well,  you  don’t  allocate  system  expense  in  these  con¬ 
tracts  on  a  specific  finding  that  a  particular  system  expense 
item  is  related  to  the  Army  contract  operations,  do  you? 

A.  No,  it  is  a  pooled  expense. 

Q.  It  is  a  pooled  expense,  and  then  allocated,  isn’t  it? 

A.  Well,  it  is  allocated  by  the  terms  of  the  contract. 

Q.  Well,  when  you  first  started  operating,  under  these 
contracts,  didn’t  you  make  a  study  of  the  amount  of  time 
devoted  by  the  officials  of  the  company  to  contract  opera¬ 
tions  ? 

A.  Well,  that  was  before  my  time.  I  couldn’t  say. 

Q.  What  basis  did  you  use  in  your  later  Army  contracts 
of  allocating  system  expense  to  the  military  operations? 

A.  I  think  the  terms  provided  by  the  contract  were  for 
the — items  provided  in  the  contract,  types  of  expenses  in¬ 
cluded  in  the  contract,  which  are  considered,  come 

436  to  both  services.  They  were  to  be  allocated  on  the 
basis  of  plain  unit  days. 

Q.  What? 

A.  Developing  plain  unit  days  into  services. 

Q.  Why  couldn’t  the  same  method  be  used  in  allocating 
expense  to  the  national  companies  ? 

A.  I  think  that  would  he  entirelv  unfair. 

Q.  To  whom  would  it  be  unfair,  Mr.  Monson  ? 

A.  Unfair  to  the  national  companies.  You  wouldn’t  re¬ 
flect  the  w'ork  that  was  done  for  them.  It  wouldn ’t  be  any 
appropriate  price. 

Here  you  have  the  Pan  American  Airways,  which  is 
primarily  interested  in  supervising  the  operation  of  its 
own  operating  divisions.  That  is  the  prime  function  of  the 
company. 
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That  is  where  the  effort  very  largely  lies,  where  the  ex¬ 
pense  is  incurred. 

Then,  you  have  a  step  removed  from  that,  certain  na¬ 
tional  companies  in  which  we  have  controlling  interest. 
But  in  those  companies,  you  have  complete  management, 
and  they  are  absorbing  all  of  their  expenses. 

That  is,  they  have  general  and  administrative  expense, 
which  is  just  exactly  the  same  as  the  system  expense  here. 

If  they  perform  95  or  98  or  99  per  cent  of  their  own  func¬ 
tions,  why,  it  would  be  folly  to  add  on  top  of  that  a  prorate 
of  all  expense  that  had  no  relationship  to  their  activities 

And  we  have  he  third  case,  one  step  further,  where  wfe 
have  a  minority  interest,  and  in  many  cases,  it  js 
437  merely  a  stock  ownership  in  the  company.  Som|e 
cases  with  absolutely  no  control  over  the  manage¬ 
ment. 

As  we  do  have  the  investment  in  the  company,  certainly 
the  type  of  supervision  on  the  activities  covered  by  th|e 
system  expenses  have  little  or  not  relation  to  those  com¬ 
panies. 

Q.  Under  the  Army  contracts,  were  the  costs  of  yot^r 
engineering  department  and  your  communications  depart¬ 
ment  allocated  among  the  joint  costs  which  were  allocable 
to  the  Army  contract  operations? 

Mr.  Slate:  Which  contract? 

Mr.  Burt:  The  Army  and  Navy  contracts.  Did  it  vary 
with  the  contracts  ? 

Mr.  Slate:  I  think  you  said  Army  contracts,  and  there 
have  been  so  many  Army  contracts  I  am  not  sure  whick 
one  you  mean. 

By  Mr.  Burt : 

Q.  Let  us  start  with  contract  35719. 

A.  Yes,  I  believe  those  expenses  were  included  in  tile 
allocation. 

Q.  Almost  all  your  New  York  Department  expenses  weije 
included,  weren’t  they? 
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A.  Certainly,  the  Advertising  Departments  were  not, 
Traffic  and  Sales,  passenger  service,  functions  which  re¬ 
lated  to  the  commercial  operations  alone  were  not  allo¬ 
cated. 

Functions  which  were  common  to  both  services  were  al¬ 
located  under  that  contract. 

Under  the  Navy  contract,  through  the  process  of 

438  negotiation  under  the  contracts,  an  amount  was  ar¬ 
rived  at  which  was  to  cover  system  expenses.  That 

is,  no  particular  designation  was  made  on  that. 

However,  there  were  certain  items  which  were  specifi¬ 
cally  excluded,  such  as  your  advertising  expense. 

Q.  Turning  to  page  4  of  Exhibit  PC-18,  Mr.  Monson, 
directing  your  attention  to  the  last  item  in  the  first  part  of 
the  page,  amounting  to  $244,526,  will  you  explain  what  is 
meant  by  the  preallocation  of  system  expense  on  the  basis 
of  preliminary  1945  experience! 

A.  In  connection  with  contract  35719,  the  Army  raised  a 
question  as  to  what  the  allowable  expense  would  be  under 
the  contract. 

And  they  pointed  out  that  certain  functions  were  being 
performed  for  such  companies  as  Panagra,  for  such  items 
under  other  Army  contracts,  Navy  contracts,  services  for 
national  companies. 

That  is  every  activity  outside  of  the  strictly  transport 
services  being  conducted  by  Inc.  or  the  transport  services 
being  conducted  under  the  contract,  and  these  discussions 
have  proceeded  over  a  period  of  years,  and  they  started 
some  time,  oh,  I  should  say  at  least  a  couple  of  years,  after 
we  got  into  the  contract,  before  they  even  started  talking 
about  any  preallocation. 

It  seems  to  be  a  novel  idea,  Army  invention,  and  conse¬ 
quently  there  seems  to  have  been  an  awful  lot  of  confusion 
in  thinking  with  respect  to  this  item,  and  it  is  something 
which  I  am  not  sure  whether  we  have  it  clarified  or  not. 

However,  when  we  were  closing  our  books  in  1945, 

439  for  1945,  we  had  the  figures  which  had  just  been 
arrived  at  with  the  Army,  as  I  recall,  which  indi- 
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cated  about  the  basis  which  they  were  proposing  to  prej- 
allocate  army  expense. 

They  went  through  a  certain  formula,  and  they  came  out 
with  a  number,  and  after  deducting  the  amount  which  we 
had  already  allocated  to  these  different  activities,  they 
were  insisting  that  for  contract  purposes,  that  much  should 
be  disregarded. 

That  was  assignable  either  to  other  contracts  or  the 
commercial  services  or  the  activities  not  primarily  under 
the  contract. 

Q.  What  sort  of  activities  are  you  talking  about,  Mr. 
Monson? 

A.  Well,  I  think  we  had  about  45  contracts.  As  I  re¬ 
call,  varying  from  training  of  navigators  and  flight  per¬ 
sonnel,  and  manufacturing  radio  equipment,  and  then  they 
were  the - 


The  Witness :  — etcetera.  The  type  of  items  which  I  in+ 
dicated,  and  they  stated  that  on  the  basis  that  the  allocai 
tion  would  be  higher  than  the  company  had  already  as¬ 
signed  the  costs. 

Consequently,  on  closing  the  books  in  1945,  in  trying  to 
correctly  state  the  allocation  to  the  contract,  the  sys- 
440  tern  expense,  which  had  been  previously  allocated 
throughout  the  year,  was  adjusted  to  the  1944  basis] 

During  the  year  1945,  the  charges  which  were  assigned 
on  a  flat  basis  without  any  screening  at  that  time,  without 
any  attempt  to  make  any  allocation  or  preallocation,  since 
the  subject  had  not  been  settled  by  the  Army — and  conse¬ 
quently,  as  soon  as  we  got  the  figures,  why,  we  adjusted  it 
to  the  most  accurate  basis  possible  at  that  time. 

By  Mr.  Burt : 

Q.  Does  any  part  of  this  amount  relate  to  1944  expenses! 

A.  No,  it  does  not. 

Q.  Does  it  contain  a  preallocation  of  particular  activi¬ 
ties,  or  is  it  just  a  general  figure  based  upon  a  more  or 
less  prediction  of  what  the  Army  will  do? 
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A.  No,  this  is  based  upon  the  over-all  results  of  1944. 

Of  the  Army’s  review,  and  that  formally  the  Army  came 
up  with  on  the  1944  operations. 

As  a  matter  of  fact,  in  reviewing  the  1945  operations, 
which  have  not  been  settled  yet,  an  entirely  different  basis 
has  been  proposed  by  the  Army.  That  is,  there  is  no  set¬ 
tlement. 

I  don’t  know  what  the  answer  will  be,  but  the  indications 
are  right  now  that  the  amount  of  the  preallocation  which 
the  Army  will  arrive  at,  will  be  somewhat  less  than  indi¬ 
cated  in  the  exhibit  here. 

As  I  recall,  the  range  of  the  Army’s  figures  for  preallo¬ 
cation  would  be  somewhere  from  18  to  25  per  cent. 
441  On  the  basis  of  the  first  figure,  it  would  mean  that 
there  would  be  no  deletion  under  the  contract,  be¬ 
cause  we  have  already  allocated  approximately  that  per 
cent  under  the  various  means  we  have  of  charging  out. 

On  the  basis  of  the  25  per  cent,  why,  there  would  be  some 
preallocation  in  addition  to  what  we  already  have  made  on 
the  books  through  the  regular  means  that  we  have  of 
costing. 

Q.  You  preallocated  here  on  the  basis  of  your  1944  ex¬ 
perience  with  the  Army,  is  that  right? 

A.  That  is  correct. 

Q.  You  preallocate  on  the  basis  of  the  items  that  the 
Army  says  are  not  related  to  the  joint  system  expenses  in¬ 
curred  for  both  contract  and  commercial  services;  is  that 
what  you  do? 

A.  No,  it  is  a  question  of  negotiation  and  big  confer¬ 
ences  and  lots  of  arguments,  and  when  you  get  all  through, 
why,  the  Army  comes  up  with  four  or  five  different  pro¬ 
posals,  and  after  a  lot  of  discussion,  why,  you  finally  reach 
some  compromise  in  order  to  try  to  settle  your  contract. 

Q.  Why  does  the  Army  say  there  should  be  prealloca¬ 
tion  of  your  system  expenses. 


442  The  Witness :  I  believe  I  have  answered  the  ques¬ 
tion  before,  Mr.  Burt. 
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I  doesn’t  relate  to  particular  activities  since  you  have  a 
pool  of  expenses  in  the  system. 

I  mean,  it  doesn’t  relate  to  activities  in  the  system  office. 
It  relates  to  functions,  or  what  shall  we  say — people  who 
are  benefiting  from  the  system  activity  under  the  Anjiy 
theory. 

Now,  we  have  made  our  own  assignment  as  to  what  ^ye 
think  the  system  expenses  attributable  to  those  activities 
are. 

By  Mr.  Burt : 

Q.  What  sort  of  activities  are  you  talking  about  here, 
Mr.  Monson  ? 

A.  As  I  said  before,  the  Navy  contract,  certain  manu¬ 
facturing  contracts  which  we  had,  training,  communica¬ 
tions  personnel  for  the  Army  or  Navy,  various  contracts 
which  we  had  there  with  the  services. 

No.  2  is  activities  in  relation  to  the  management  0f 
Panagra.  That  is,  the  extent  to  which  that  participa¬ 
tion  is  in  our  expenses,  and  the  same  with  the  national 
companies. 

443  Then,  the  Army  is  insisting  on  a  pre-allocation 
of  system  expense  to  national  companies,  aren’t 

they? 

A.  As  yet  these  are  all  in  the  discussion. 

Q.  That  is  one  of  the  things  they  discuss  with  you? 

A.  That  is  one  element  which  they  have  taken  into  ac¬ 
count. 

Q.  You  are  not  able  to  put  vour  finger  on  a  dollar  arid 
say  that  that  dollar  belongs  to  the  national  companies,  ar.d 
another  dollar  and  say  that  that  belongs  to  the  management 
of  Panagra,  but  the  Army  in  this  contract  is  insisting  on 
some  preallocation  to  national  companies;  is  that  righ;? 

A.  On  some  preallocation. 

Q.  You  said  that  one  of  the  things  that  they  are  insist¬ 
ing  on  preallocation  for  are  expenses  incurred  by  the  sys¬ 
tem  for  certain  other  Army  and  Navy  contracts. 

Did  I  understand  you  correctly? 
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A.  That  is  correct. 

Q.  Don’t  those  contracts  have  provisions  for  allocating 
system  expense  to  them?  ! 

A.  I  say  the  whole  preallocation  problem  ties  up  into 
the  entire  distribution  of  the  system  expenses,  and  in  con¬ 
sidering  the  problem  of  the  Army’s  share  of  the  system 
expense,  they  have  considered  the  amount  which  the  com¬ 
pany  has  been  reimbursed  from  all  these  sources  in  total, 
and  they  have  compared  that  out  to  what  they  think  would 
be  a  total  on  the  whole  system. 

Through  whatever  studies  that  the  Army  has  made,  they 
have  come  up  with  certain  percentages. 

It  is  not  a  type  of  item.  They  just  say,  “It  is  our 
444  feeling  that  a  certain  percentage,  X  per  cent  should 

be  assigned  to  the  activities  outside  the  pool.”  ! 

Then  they  apply  that.  They  come  out  with  $500,000,  and 
they  find  we  have  received  $400,000,  and  they  say,  “$100,- 
000  we  will  preallocate  out,  and  will  not  share,”  or  50  per 
cent,  or  whatever  it  is. 

Q.  Now,  in  distributing  your  system  expense  as  shown 
in  Exhibit  PC-17,  page  2,  you  make  what  amounts  to  a  pre¬ 
allocation,  don’t  you,  of  purchasing  commissions  and  sales 
commissions  received  from  the  national  companies  and 
certain  other  items ;  isn ’t  that  correct  ? 

A.  Well,  that  is  just  as  I  described.  The  system  expense 
is  relieved  through  these  various  charges,  and  that,  using 
the  Army  terminology,  'would  be  the  company’s  prior  allo¬ 
cation. 

Q.  Is  this  $244,526  a  preallocation  in  addition  to  the  pre¬ 
allocation  shown  on  Exhibit  PC-17,  page  2,  or  is  it  in  sub- 
stitution  for  that  preallocation  ? 

•  ••••••••• 

The  Witness:  I  think  the  situation  is  slightly  compli¬ 
cated  there.  You  have  the  preallocation,  as  you  might  term 
it,  of  the  charges  to  the  various  activities  aside  from  the 
divisions,  and  to  the  Army  contracts,  which  have  been  ex¬ 
cluded  from  PC-17,  page  2.  These  expenses  here  are  net. 
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Of  anything  which  has  been  allocated  to  the  other  activi¬ 
ties.  And  the  expenses  reported  or  included  on  page 

445  2  include  the  $244,000  to  which  you  refer. 

By  Mr.  Burt : 

Q.  That  is  this  $244,000  for  Army  purposes,  is  designed 
to  embrace  the  same  sort  of  thing  that  the  two  deductions 
that  are  listed  from  affiliates  and  other  preallocaions  are 
designed  to  embrace  in  your  commercial  services;  is  that 
right? 

A.  I  am  not  sure  I  am  quite  clear  on  your  question. 

Q.  Well,  in  determining  the  amount  of  system  expense 
that  you  are  going  to  get  from  the  Army,  and  in  calculat¬ 
ing  this  preallocation,  do  you  deduct  the  $244,000  from 
column  5,  or  do  you  deduct  it  from  column  1? 

A.  You  deduct  it  from  column  2.  As  a  matter  of  fact, 
you  deduct  that  amount  as  well  as  the  amount  set  forth  in 
columns  3  and  4,  in  arriving  at  the  pool  to  be  allocated  be¬ 
tween  the  Army  contract  and  the  commercial  operations. 

I  mean,  to  determine  the  allocations  to  the  Army  con¬ 
tract,  I  guess. 

•  #*****••* 

Q.  Is  that  amount  of  preallocation,  Mr.  Monson,  in¬ 
cluded  in  the  amount  of  $1,958,891  in  column  5  of  Exhibit 
PC-17,  page  2? 

446  A.  That  amount  is  included  there. 

Q.  In  other  words,  it  was  not  deducted  in  columns 
2,  3,  and  4,  isn’t  that  right? 

A.  Not  deducted  for  what  purpose? 

Q.  For  any  purpose  ? 

A.  I  come  back  to  my  answer  before.  As  I  recall  yoi|ir 
question  is  whether,  in  making  the  allocation  to  the  Army, 
was  that  amount  deducted  from  column  1  or  column  2.  I 
said  it  was,  that  was  deducted  from  the  column  as  well  as 
columns  3  and  4,  and  that  left  the  net  pool  from  -which  you 
made  the  prorate  to  the  Army  contract. 
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By  Mr.  Burt: 

Q.  You  spoke,  Mr.  Monson,  of  some  forty-odd  contracts. 

Isn’t  it  true  that  by  the  end  of  1945,  almost  all  of  those 
contracts  had  been  terminated? 

A.  I  should  say  quite  a  number  of  them  had  been  termi¬ 
nated  by  the  end  of  1945. 

Q.  As  a  matter  of  fact,  almost  all  of  them  had  been  termi-  , 
nated  by  the  beginning  of  1945. 

A.  I  would  have  to  check  to  find  out  exactly  how  many. 

Q.  Anyway,  a  substantial  number  had,  had  they 
not? 

447  A.  That  is  correct. 

Q.  When  was  the  Army  contract  35719  termi¬ 
nated? 

A.  June  30, 1946, 1  believe. 

Q.  When  are  Pan  American’s  officials  going  to  know  the 
actual  disallowance  by  the  Army? 

A.  Under  the  contract?  ! 

Q.  Yes. 

A.  You  mean  all  disallowances? 

Q.  All  disallowances. 

A.  I  would  hate  to  sound  pessimistic,  but  to  answer  that  i 
question,  I  would  say  it  will  probably  be  several  years  be¬ 
fore  we  find  the  final  answer. 

Q.  Have  you  made  any  effort  to  throw  the  contract  set¬ 
tlement  under  the  procedures  provided  by  the  Contract 
Settlement  Act? 

A.  We  have. 

Q.  Did  you  succeed? 

A.  We  did  not.  I  think  Mr.  Slate  could  testify  about 
that  better. 

Q.  In  the  contracts  of  the  operating  divisions  of  Pan 
American  Airways,  Inc.,  with  the  national  companies,  Mr. 
Monson,  joint  facilities  contracts,  isn’t  it  true  that  joint 
facilities  costs  are  allocated  on  a  joint  cost  basis? 
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A.  Yes,  where  physical  facilities  are  used. 

448  And  under  the  Panair  contract,  aren’t  G  &  A 
expenditures  allocated  by  the  Pan  air  and  Pap 
American  on  a  joint  use  basis  for  costs  incurred  in  super¬ 
vising  the  airports  ? 

A.  Certainly. 

Q.  Isn’t  the  same  thing  true  for  Mexicana? 

A.  I  believe  that  is  correct.  I  would  have  to  exanjine 
the  contract,  though. 

Mr.  Slate :  Could  you  enlighten  me  as  to  what  G  an<jl  A 
expenses  are  ? 

Mr.  Burt :  Yes,  the  expenses  of  supervising  the  airpojrts. 

Mr.  Slate :  Expenses  reported  in  system  expense  ? 

Mr.  Burt:  Reported  in  the  Panair — Panair  has  certain 


expenses - 

Mr.  Slate :  All  on  Panair’s  books? 
Mr.  Burt :  Yes. 

Mr.  Slate :  Excuse  me. 


By  Mr.  Burt  > 

Q.  Wouldn’t  both  Panair  and  Mexicana  have  to  super¬ 
vise  the  airports  anyway? 

A.  That  is  correct. 

Mr.  Slate :  How  does  this  relate  to  the  system  expenses  ? 

Mr.  Burt :  I  will  come  to  it  in  just  a  moment. 

By  Mr.  Burt : 

Q.  If  the  national  companies  charge  Pan  American  oji  a 
joint  use  basis,  why  does  Pan  American  charge  them  on  a 
by-products  basis  ? 

Mr.  Slate :  I  believe  that  is  a  fairly  vague  question. 

Are  you  asking  about  joint  facility  charges? 

449  Q.  I  am  asking  about  the  G  &  A  expenses  that  re¬ 
late  to  the  joint  facilities  in  connection  with  the  joint 
use  of  the  airport  provisions  of  the  contract. 

Mr.  Slate :  Unless  I  am  sadly  mistaken,  that  has  no  rela¬ 
tion  to  our  inquiry  here,  which  is  system  expenses,  and 
central  incurred  expense. 
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Mr.  Burt:  I  think  it  is  relevant.  I  am  trying  to  show, 
Mr.  Examiner,  whereas  Pan  American  charges  the  national 
companies  on  a  by-products  basis,  the  national  companies 
charge  Pan  Admerican  on  a  joint  use  basis. 

Examiner  Stodola:  What  do  you  mean  by  by-products? 

Mr.  Burt:  Mr.  Monson  says  that  the  supervisions  of 
these  national  companies  is  just  a  by-product  of  their  or¬ 
dinary  supervisory  activities. 

Examiner  Stodola:  Very  well.  You  may  answer. 

The  Witness:  I  think  that  is  perfectly  proper.  Par¬ 
ticularly  if  you  go  into  the  effort  situation  to  which  you 
refer,  you  will  find  that  the  airports  have  been  provided 
very  largely  to  meet  the  needs  of  Pan  Ajnerican  rather 
than  to  meet  the  needs  of  the  local  companies. 

With  the  operating  standards  of  Pan  American  being 
much  higher  on  the  technical  requirements,  much  higher 
than  the  local  companies  have  for  their  own  services.  Also 
in  many  cases  with  the  equipment  being  larger,  which  is 
operated  by  Pan  American,  than  the  equipment  operated 
by  the  national  company.  The  type  of  runways.  The 
length  of  runways.  The  type  of  construction.  Everything 
else  is  materially  affected.  So,  actually  the  facilities  are 
being  provided  for  the  use  of  Pan  American. 

450  That  is  not  a  by-product,  but  one  of  the  most  es¬ 
sential  parts  of  the  operation. 

Consequently,  when  we  take  expense  on  a  sharing  basis, 
if  anything,  I  would  say  it  is  an  understatement  of  the  ac¬ 
tual  benefit  to  Pan  American. 

That  is,  the  major  companies  or  the  national  companies, 
themselves,  could  do  as  much  with  more  modest  facilities, 
and  if  you  make  an  examination  into  the  airport  and  the 
off-line  stations,  that  they  don’t  use  jointly  with  Pan  Amer¬ 
ican,  you  will  find  the  investment,  the  facilities  provided, 
and  everything  in  connection  with  the  operation,  is  much 
inferior  to  the  airports  which  are  used  jointly. 


455  Mr.  Slate:  Mr.  Examiner,  may  the  record  show, 
for  the  sake  of  clarity,  that  when  the  abbreviation 
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“Corp.”  is  used,  reference  is  to  Pan  American  Airways 
Corporation? 

Examiner  Stodola :  Yes,  sir. 

Mr.  Slate:  And  when  the  abbreviation  “Inc.”  is  used, 
reference  is  to  Pan  American  Airways,  Incorporated. 
Examiner  Stodola:  The  record  may  so  show. 


497  Redirect  Examination 

By  Mr.  Slate : 

*  •  *  •  *  •  •  •  *  i  • 

499  Q.  Some  time  ago,  Mr.  Monson,  in  your  cross-jex- 
amination  reference  was  made  to  the  basis  on  which 

joint  facility  charges  were  made  as  between  Pan  American 
Airways,  Inc.,  and  certain  associated  companies.  Does  the 
manner  in  which  these  charges  are  accounted  for  have  any 
effect  on  system  expense? 

500  A.  They  do  not. 

Q.  I  believe  that  in  replying  to  questions  on  the 
subject  of  associated  companies,  particularly  with  refer¬ 
ence  to  joint  facility  charges,  but  also  in  relation  to  o  tiler 
matters,  both  the  question  and  your  answer  were  general. 
Did  you  intend  to  indicate  that  there  were  joint  facility 
arrangements  between  Pan  American  Airways,  Inc.,  and 
all  the  associated  companies  referred  to  in  Exhibit  PA-122. 

•  •  *  •  *  *  *  *  *  * 
A.  I  did  not. 

Q.  Would  you  say  that  the  majority  of  the  companies 
listed  in  Exhibit  PA-22  had  joint  facility  arrangements 
with  Pan  American  Airways,  Inc.? 

A.  No,  the  majority  did  not. 


501  Q.  In  your  opinion,  Mr.  Monson,  is  there  any  As¬ 
surance  that  the  managements  or  the  interests,  other 
than  Pan  American  Airways,  Inc.,  in  the  associated  com¬ 
panies  listed  in  Exhibit  PA-22,  would  accept  an  allocated 
share  of  system  expense  based  on  plane-unit  days? 
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A.  There  is  not. 

Q.  Now,  Mr.  Monson,  reference  was  made  in  your  cross 
examination  to  the  question  why  system  expense  had  been 
allocated  to  the  military  contracts.  Referring  to  the  year 
1943,  can  you  tell  us  how  many  of  the  four  prewar  oper¬ 
ating  divisions  of  Pan  American  Airways,  Inc.,  were  then 
under  military  contract? 

A.  Three  of  the  former  commercial  divisions  were  under 
military  contract,  that  is,  three  out  of  the  four  operating 
divisions. 

Q.  In  your  cross  examination  on  the  services  rendered 
to  the  associated  companies  listed  in  Exhibit  PA-22  you 
stated  that  it  was  possible  that  services  unrelated  to  pur¬ 
chasing  functions  for  those  companies  might  increase 
while  the  purchasing  functions  decreased  and  vice  versa. 

In  your  opinion,  is  such  a  possibility  a  likelihood? 
502.  A.  There  can  be  some  such  variation.  However, 
it  is  my  opinion  that  generally  the  arrangement 
would  be  equitable.  That  is,  the  amount  of  the  services 
performed  for  those  associated  companies  is  so  small  at 
any  time  that  it  is  really  not  a  particular  problem. 

Q.  Well,  do  you  think  it  likely  that  in  a  year  in  which 
purchasing  functions  had  been  sharply  curtailed  the  func¬ 
tions  other  than  purchasing  would  be  sharply  increased? 

A.  No.  That  would  certainly  be  very  unlikely. 

Q.  And  would  you  say  the  converse  would  also  be  very 
unlikelv? 

A.  I  would  think  that  would  be  quite  unlikely. 

Q.  Now,  in  your  cross  examination  also  on  the  subject  of 
services  related  to  the  associated  companies,  I  believe  you 
said  that  the  advantages  of  the  engineering  department  of 
Pan  American  Airways,  Inc.,  were  open  to  the  associated 
companies  just  as  they  are  to  the  divisions.  Do  you  wish 
to  add  to  or  modify  that  statement? 

A.  I  might  clarify  that  statement.  While  the  engineer¬ 
ing  department  would  be  open  to  services  the  same  as  your 
operating  divisions,  any  special  services  rendered  for  the 
associated  companies  were  actually  charged  direct.  There 


237 


were  no  general  services  performed  for  the  associated 
companies,  except  in  connection  with  the  procurement  of 
equipment,  which  ties  into  the  purchasing  and  was  covered 
by  the  purchasing  commissions. 

Q.  You  say  the  special  services  would  give  rise  to  spe¬ 
cial  charges? 

A.  That  is  correct. 

503  Q.  Now,  in  the  same  cross  examination  I  believe 
you  also  said  something  to  the  effect  that  basic  de¬ 
cisions  as  to  equipment  purchase,  so  far  as  that  problem 
relates  to  the  affairs  of  the  associated  companies,  were 
made  in  New  York.  Were  those  decisions  to  which  you 
referred,  or  were  they  not,  taken  in  connection  with  the 
purchasing  functions  referred  to  in  Exhibit  PA-22? 

•  *  *  *  *  *  •  #  .  |  . 

A.  That  is  correct.  That  was  in  connection  with  the 
purchasing  function. 

By  Mr.  Slate: 

Q.  Now,  reference  was  also  made  in  your  cross  exanjii- 
nation  to  the  question  whether  escrows  or  advance  pay¬ 
ments  from  the  equipment  purchase  fund  had  been  made 
with  respect  to  aircraft  which  eventually  were  sold  to  one 
of  the  associated  companies.  With  respect  to  what  air¬ 
craft  was  that  done? 

A.  That  was  in  connection  with  the  L-49,  or  Constellh- 
tion  aircraft. 

Q.  Was  it  done  in  connection  with  any  other  aircraft 

A.  It  was  not. 

Q.  Were  any  other  escrows  or  deposits  so  treated? 
Strike  that. 

Let  me  rephrase  that.  Were  there  any  other  escrows  or 
deposits  made  from  the  equipment  purchase  fucjd 

504  for  equipment  which  was  eventually  sold  to  an  as¬ 
sociated  company? 

A.  There  was  not. 
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Q.  Was  it  contemplated  at  the  time  the  escrows  and  de¬ 
posits  for  the  Constellations  were  made  that  an  airplane 
or  airplanes  would  be  sold  to  an  associated  company? 

•  ••••••*•• 

A.  It  is  my  understanding  that  there  was  not  any  inten¬ 
tion  of  transferring  any  of  those  aircraft  to  Panair  do 
Brasil  at  that  time. 

Q.  Now,  reference  was  also  made  to  Exhibit  PA-6,  which 
sets  forth  certain  amounts  which  were  expended  from 
general  corporate  funds,  for  equipment  for  the  certain 
associated  companies.  Will  you  tell  us  whether  commis¬ 
sions  were  charged  on  the  purchases  there  reflected? 

A.  Commissions  were  charged  on  those  purchases. 


506  Now,  in  your  cross  examination  on  the  subject  of 
the  relations  between  Pan  American  Airways,  Inc., 

and  Pan  American  Airways  Corporation  reference  was 
made  to  the  fact  that  the  secretary  of  Pan  American  Air¬ 
ways,  Inc.,  kept  the  books  of  Pan  American  Airways — the 
minute  books  of  Pan  American  Airways  Corporation ;  that 
the  comptroller  of  Inc.  was  in  charge  of  the  books  of  Corp. ; 
that  the  treasurer  of  Inc.  was  also  in  charge  of  the  financial 
matters  of  Corp.  I  show  you  tw'o  sheets  which  set  for  the 
officers  and  directors  of  Inc.  and  Corp.  at  June  30,  1945, 
and  ask  you  to  tell  us  -whether  those  three  officers  of  Inc. 
were  also  officers  of  Corp.?  i 

A.  That  is  correct;  they  were. 

Mr.  Slate:  Mr.  Examiner,  perhaps  we  had  better  mark 
those  tw’o  sheets  as  the  exhibits  next  in  number  for  identi¬ 
fication.  I  haven’t  sufficient  copies  at  the  moment, 

507  but  will  supply  them  in  due  course,  if  that  is 
agreeable. 

Examiner  Stodola:  That  is  agreeable.  Very  well.  The 
exhibit  dated  June  30,  1945,  and  showing  the  directors,  ex¬ 
ecutive  committee,  and  officers  of  the  Pan  American  Air¬ 
ways,  Inc.,  will  be  marked  for  identification  as  Exhibit 
PA-23;  and  a  similar  exhibit  for  Pan  American  Airways 
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Corporation  will  be  marked  for  identification  as  exhibit 
PA-24. 

I 

Q.  Mr.  Monson,  in  connection  with  your  cross  examina¬ 
tion  on  the  vacation  cost  question,  will  you  tell  us  whether 
any  charge  to  the  expenses  of  the  period  under  review  in 
the  prior  trans- Atlantic  rate  case  was  made  because  of  the 
opening  accrual  under  the  Atlantic-Navy  contract? 

A.  There  was  not. 

Q.  Now,  in  the  event  that  the  Board  determines  to  |place 
Docket  1706  in  this  proceeding  on  an  accrual  basip  for 
1945,  can  you  tell  us  what  the  amount  of  the  closing  va¬ 
cation  reserve  will  be  at  the  end  of  December  1945? 

A.  The  amount  assignable  to  the  Atlantic  division  }s  ap¬ 
proximately  $46,000.  However  the  total  inventory  is  (high¬ 
er  than  that,  I  think,  approximately  $35,000  higher,  which 
is  assignable  to  the  war  contract  operations  under  ^5719. 

Q.  I  believe  you  said,  Mr.  Monson,  that  the  company,  or 
the  carrier  had  no  strong  feelings  about  whether 
508  the  Board  in  this  proceeding  ought  to  go  to  the  cash 
or  accrual  or  the  mixed  basis  that  you  referred  to  in 
your  cross  examination  on  the  vacation  cost  probleiii. 

A.  That  is  correct. 

Q.  In  your  personal  opinion,  would  the  cash  basis  be 
preferable — would  the  cash  basis  in  the  Atlantic  be  pre¬ 
ferable  to  the  accrual  basis? 

A.  I  think  that,  certainly  from  the  ease  of  administra¬ 
tion  and  for  consistency  in  future  rate  cases,  a  cash  basis 
is  much  better.  However,  in  this  particular  case  th^  ac¬ 
crual  basis  would  actually  benefit  the  company  more  tq  the 
extent  of  $200,000.  If  we  were  arguing  for  a  financial  in¬ 
terest,  I  suppose  that  we  should  insist  that  it  be  od|  the 
accrual  basis. 

Q.  Now,  I  think  in  your  cross  examination  on  the  yaca- 
tion  cost  problem  reference  was  also  made  to  the  reasons 
why  the  closing  accrual  under  the  Navy  contract — I  think 
it  related  to  the  Alaska  contract — was  higher  than  the 
opening  accrual.  Among  the  reasons  given  for  that  was 
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the  additional  personnel  involved  and  the  tendency  to  defer 
the  vacation  during  the  war  period.  Was  there  an  addi¬ 
tional  reason  for  that  difference? 

A.  Yes,  there  was  an  additional  reason.  That  is,  the  in¬ 
crease  in  salaries  during  the  war  time  with  the  same 
amount  of  vacation,  the  amount  of  the  vacation  liability 
would  naturally  increase. 

Q.  Now,  can  you  tell  us,  Mr.  Monson,  how  the  Alaska 
sector  accounted  for  the  closing  reserve  under  the  Alaska 
Navy  contract? 

508A  A.  In  the  Alaska  sector  because  of  the  substantial 
reduction  which  was  being  made  in  the  personnel  at 
the  conclusion  of  the  contract,  the  entire  amount  of  the 
Navy  payment  was  set  up  as  a  reserve  for  vacation  ac¬ 
cruals,  and  the  vacations  which  were  earned  under  the  con¬ 
tract,  which  were  liquidated  subsequent  to  that  time, 
through  December  31,  1944,  were  charged  against  the  ac¬ 
cruals;  as  I  recall  it,  it  was  something  like  $154,000  was 
the  amount  of  the  settlement  with  the  Navy,  and  the  credit 
to  surplus — or  to  contract  revenues  at  the  close  of  that 
period  was  approximately  $87,000.  The  balance  had  been 
write-offs  in  connection  with  the  liquidation  of  vacations 
earned  during  the  period. 

Q.  Very  well,  in  connection  with  the  cross  examination 
with  reference  to  the  so-called  expended  inventory  prob¬ 
lem  in  the  Atlantic  division,  I  believe  you  said  in  answer 
to  a  question  that  we — and  I  assume  you  meant  the  carrier, 
— had  an  expended  inventory  on  hand  at  the  end  of  the 
Navy  contract.  I  ask  you  whether  you  wish  to  modify  that 
answer? 

A.  I  would  say  yes,  I  do.  The  expended  inventory  was 
in  our  custody.  However,  it  was  being  held  for  the  account 
of  the  Navy,  since  the  Navy  owned  the  entire  operations 
at  that  time. 

Q.  And  did  the  Navy  have  title  to  that  property? 

A.  It  did. 

•  ••••••••* 
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509  Recross  Examination 

By  Mr.  Burt :  | 

Q.  Mr.  Monson,  I  believe  in  response  to  questions  on  Re¬ 
direct  examination  you  said  that  in  1942  and  1943  most  pf 
your  operating  divisions  were  under  contract,  operating 
exclusively  under  contract  with  the  armed  forces.  Was 
that  fact  true  in  1945? 

A.  In  1945  it  was  not. 

Q.  And  you  still  continued  to  allocate  system  expense 
to  the  military  contracts  in  that  period? 

A.  In  1945? 

Q.  Yes. 

A.  Well,  on  the  same  basis  that  we  did  in  1942  and  194p. 

Q.  Now  — 

A.  We  did  — 

Q.  Excuse  me. 

A.  We  certainly  did  not  allocate  anything  to  any  Navy 
contract  in  the  Atlantic  or  in  Alaska.  I  mean 

510  whatever  the  terms  of  the  contract  provided  for, 
that  is  what  we  did. 

Q.  On  redirect  examination,  as  I  recall,  you  stated  th^t 
if  you  performed  special  engineering  services  for  national 
companies  there  would  be  a  special  charge  for  that  to  the 
national  companies.  Am  I  correct? 

A.  That  is  correct. 

Q.  Where  is  that  special  charge  reflected  on  the  2380? 

A.  That  is  not  reflected  on  the  2380 ’s.  In  other  word^, 
the  service  would  be  billed  directly  to  the  companies  an<jl 
the  expense  accounts  would  be  relieved  of  that.  I  mean  iR 
doesn’t — 

Q.  It  never  appeared  in  any  way  in  the  2380 ’s? 

A.  That  is  correct. 

Q.  Don’t  the  2380 ’s  purport  to  show  all  charges  to  afj 
filiated  companies. 

A.  I  don’t  know.  I  don’t  think  that  they — they  certainly’ 
do  not  reflect  the  direct  costs  for  affiliated  companies. 

Q.  All  charges  to  affiliated  companies? 
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A.  No.  No,  they  do  not.  For  example,  they  don’t  show  , 
the  charges  to  the  affiliated  companies,  say,  for  the  sale  of 
aircraft. 

Q.  Did  yon  have  any  of  these  transactions  in  1945? 

A.  I  would  have  to  check  to  see.  , 

Q.  Would  you  check  and  give  us  the  details  on  them?  j 

A.  I  will. 

Q.  As  I  understand  it,  you  stated  on  redirect 
511  examination  that  you  intended  to  say  that  the  ap¬ 
proval  of  the  purchase  of  airplanes  by  the  executive 
committee  of  Inc.  referred  only  to  the  approval  of  purchase 
plans  and  the  use  of  corporate  facilities  to  arrange  pur¬ 
chases.  Am  I  mistaken  in  that? 

Mr.  Slate:  I  don’t  think  that  was  my  question. 

By  Mr.  Burt: 

Q.  Would  you  correct  me  as  to  what  you  did  say  in  re-  ' 
lation  to  the  purchasing  approval  of  the  equipment  plans 
of  national  companies? 

A.  I  say  that  that  was  all  in  connection  with  the  sale  of 
the  aircraft  to  the  companies.  I  think  the  record  will  so 
show. 

Q.  Sale  of  aircraft  from  whom? 

A.  Either  the  sale  of  the  aircraft  from  Pan  American 
Airways,  Inc.,  or  in  connection  with  procurement  of  equip¬ 
ment  on  the  outside. 

Q.  Well,  when  aircraft  was  purchased  from  the  Army 
you  approved  that  purchase;  didn’t  you? 

Mr.  Burt :  Perhaps,  Mr.  Examiner,  I  can  straighten  that 
out  by  reading  a  summary  of  a  meeting  of  a  minute  here. 

By  Mr.  Burt:  i 

Q.  Referring  to  the  minutes  of  the  executive  committee 
of  Pan  American  Airways,  Inc.,  on  May  1, 1945, 1  read  you 
the  following  summary,  and  see  if  it  refreshes  your  recol¬ 
lection  : 
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“Approved  the  purchase  of  three  C-53  airplanes  i>y 
Cia  Mexicana  de  Aviacion  S.  A.  at  the  price  of  $60,000, 
each  said  airplanes  being  Army  serial  numbelrs 
512  42-68796,  42-68798,  and  42,68794,  the  leasing  of 

which  planes  was  heretofore  authorized  by  tie 
executive  committee  on  February  7,  1945.” 

Would  you  explain  to  me  what  approval  is  being  ren¬ 
dered  by  the  executive  committee  in  that  particular 
minute  ? 

Mr.  Slate:  Actually,  the  question  I  asked  Mr.  Monson 
did  not  relate  to  the  action  of  the  board  of  directors.  What 
I  asked  him — I  understood  he  had  testified  on  cross  th^t 
basic  decisions — and  that  was  the  expression  I  used  in  mjy 
redirect — basic  decisions  as  to  the  purchase  of  equipment 
were  made  in  New  York,  and  I  simply  brought  out  on  re¬ 
direct  that  those  basic  decisions  were  made  in  connection 
with  the  purchasing  program  and  not  in  connection  with 
general  management  and  supervision  in  connection  wit|h 
the  affairs  of  these  companies.  I  don’t  know  whether  Mj*. 
Monson  can  answer  as  to  that  particular  minute.  I  doub(t 
that  he  can. 

Examiner  Stodola:  Well,  let  us  see  if  he  can. 

A.  No,  I  cannot  answer  writh  respect  to  the  particular 
instance  here.  I  would  have  to  check  the  facts. 

•  ••••••••is 

By  Mr.  Burt : 

Q.  Mr.  Monson,  would  you  supply  us  with  a  computa¬ 
tion  of  the  vacation  accrual  at  the  end  of  1945  anil 
513  details  thereon  which  you  read  into  the  record  on  re¬ 
direct  examination? 

A.  I  would  be  glad  to. 

^  I 

Q.  Now,  Mr.  Monson,  I  have  some  difficulty  in  under* 
standing  your  accounting  procedures  in  establishing  a  ret 
serve  on  Alaska  vacations  in  1944.  Would  you  explain  thal 
again? 

A.  First  of  all,  we  had  the  account  receivables  from  tht 
Navy  which  would  be  your  debit,  or,  say,  you  would  charge 
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the  Navy  with  the  receivable.  You  would  credit  your  re¬ 
serve  for  accrued  vacations.  Then  upon  payment  of  va¬ 
cation’s  salary  for  anyone  earning  vacation  during  the 
contract  period  your  entry  would  be  to  credit  cash  and  to 
charge  the  reserve  for  accrued  vacations.  In  that  manner 
the  amount  charged  to  the  reserve,  of  course,  would  not  be 
charged  in  the  expenses  of  the  Alaska  sector. 

Q.  And  that  was  done  from  August  to  December  1944? 

A.  That  is  right. 

Q.  It  was  not  done  after  that  period? 

A.  It  was  not. 

Q.  At  the  end  of  December  you  had  $87,000  left ;  is  that 
correct? 

A.  I  think  that  is  correct. 

Q.  Why  did  you  follow  that  practice,  Mr.  Monson,  in 
Alaska  for  those  months  and  not  follow  it  in  the  following 
year? 

A.  I  think  as  I  explained  before,  that  took  care  of  the 
impact  of  the  termination  of  employees.  That  is,  either 
that  transferred  to  other  divisions  or  the  termina- 
514  tion — granting  the  termination — the  vacation  pay 

upon  termination  of  their  employment.  Conse¬ 
quently,  I  think  it  put  it  back  on  pretty  much  the  same 
normal  position.  However,  I  think  it  would  be  possible  to 
supply  you  figures,  to  have  them  developed  to  show  exactly 
what  the  situation  was  at  the  end  of  1945,  for  example,  to 
show  that  it  is  in  line  with  what  the  normal  requirements 
would  be. 

Q.  Then  your  theory  is  that  where  you  have  an  abnormal 
accrual  problem  relating  to  a  termination  of  a  service  and 
then  abnormal  payment  relating  to  discharge  and  termina¬ 
tion,  it  is  proper  to  treat  that  on  the  basis  that  you  did  in 
the  months  before  August  and  December  1944;  is  that 
right? 

A.  That  is  what  was  done  in  that  particular  case. 

Q.  W  ould  you  compute,  Mr.  Monson,  the  accrued  vaca¬ 
tions  from  the  Navy  for  the  Atlantic  division  at  the  be¬ 
ginning  of  1945  as  of  December  31,  1944? 
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A.  Well,  that  is  the  amount  which  we  received  from  tie 
Navy.  I  mean  that  has  already  been  furnished  you  there. 
This  figure  we  give  now  is  at  the  end  of  the  following  ye^r 
to  show  what  the  charge  would  be  on  a  accrual  basis. 

*  #  •  *  *  *  #  *  #  I  # 

520  Direct  Examination 


521  Mr.  Burt :  One  thing  I  would  like  to  have  clear  hej*e 

is  whether  or  not  Pan  American  intends  to  put  wit¬ 
nesses  on  the  stand  in  relation  to  the  China  National  propo¬ 
sition.  If  they  do  not,  I  would  like  to  have  them  present  a 
witness  who  is  familiar  with  the  operations  of  the  China  Na¬ 
tional,  so  that  we  will  be  able  to  elicit  the  information  frojn 
him  which  I  think  the  Board  should  have  in  order  that  ft 


may  properly  decide  the  issues. 

Examiner  Stodola:  I  thought  it  was  our  understanding 
that  such  a  witness  would  be  produced. 

Mr.  Slate :  Yes.  It  is  my  theory  that  we  are  now,  as  the 
result  of  the  Examiner’s  ruling,  under  the  necessity  of 
putting  on  what  will  amount  to  a  rebuttal  case,  in  which 
we  will  develop  all  the  facts  that  we  think  are  pertinent 
to  the  issue. 

Mr.  Burt:  I  don’t  quite  understand,  Mr.  Examiner,  why 
that  is  a  rebuttal  case.  There  has  been  no  doubt  in  any¬ 
one’s  mind  that  the  China  National  thing  is  an  issue  in  thjs 
proceeding.  It  has  been  an  issue  since  the  prehearing  con¬ 
ference,  and  it  would  seem  to  me  that  it  would  be  part  <jf 
the  direct  case  of  Pan  American,  rather  than  rebuttal. 


Mr.  Slate:  Well,  I  don’t  know  whether  the  point  of  pro¬ 
cedure  is  of  any  tremendous  consequence.  Actually  I  sup¬ 
pose  the  carrier  has  the  ability  to  decide  for  itself  whqt 
kind  of  a  direct  case  it  shall  put  on.  It  was  our  choice  nbt 
to  put  on  any  direct  case  on  China  National,  because 
522  we  think  the  Act  is  perfectly  clear  that  it  is  outsiqe 


the  issues. 

However,  since  public  counsel  has  raised  the  point 
exhibits  and  by  cross  examination,  we  thought  it  would 


i 
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more  convenient  to  attempt  to  develop  the  thing  in  the 
nature  of  a  direct  rebuttal  case  than  on  cross. 

#*#***••** 

523  By  Mr.  Slate: 


530  Q.  Now,  Mr.  Monson,  at  the  hearing  last  week  you 
were  requested  to  furnish  certain  information  with 

respect  to  vacation  accruals.  In  that  connection  can  you 
give  us  a  figure  as  to  the  amount  of  vacation  liability  re¬ 
serve  in  the  Atlantic  Division  at  the  end  of  1944? 

A.  The  accrued  vacation  at  the  end  of  1944  was  $279,- 
162.39.  That  was  at  the  time  of  the  termination  of  the 
Navy  contract. 

Q.  Now,  Mr.  Monson,  can  you  tell  us  how  and  when  that 
amount  was  paid  by  the  Navy? 

A.  That  was  included  in  our  final  settlement  with  the 
Naw  which  was  submitted  under  date  of  November  19, 
1945,  and  it  was  paid  on  October  24, 1946. 

531  Q.  By  “submitted”  you  mean  the  termination 
claim  was  filed  in  November  1945? 

A.  That  is  right. 

Q.  Including  this  amount? 

A.  That  is  correct. 

Q.  Which  had  not  been  previously  vouchered? 

A.  That  is  correct. 

Q.  In  what  federal  income  tax  return  was  that  amount 
reported  by  the  carrier? 

A.  1944  income  tax  return. 

Q.  Now,  can  you  tell  us  the  amount  of  accrued  vacation 
liability  in  the  Atlantic  Division  at  December  31,  1945  ? 

A.  $466,452.61.  However,  on  this  amount  of  $57,472.01 
was  allocable  to  contract  35719.  Since  there  were  certain 
common  employees  whose  salaries  were  allocated  between 
the  contract  and  the  commercial  service. 

Deducting  this  amount  from  the  $466,000  leaves  a  net 
amount  of  $408,980.60,  applicable  to  the  commercial  serv¬ 
ices. 
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Q.  Mr.  Monson,  can  you  tell  us  in  what  way  that  amount 
was  computed  ? 

A.  I  can. 

Q.  Will  you  do  so? 

****#*##*» 

532  The  Witness:  A  review  was  made  by  employees 
to  determine  the  amount  of  accrued  vacations  at  De¬ 
cember  31,  1945,  and  the  rate  of  pay  of  each  employee  w^s 
applied  to  the  amount  of  accrued  vacation,  with  the  excep¬ 
tion  of  hourly  employees,  which  were  primarily  in  the  shop, 
mechanics. 

On  that  it  was  because  a  large  number  of  the  people  are 
there  with  a  variety  of  rates,  and  it  was  simpler  to  just 
take  the  average  rate  in  order  to  facilitate  the  preparation 
of  the  information.  The  average  rate  of  hourly  employees, 
which  was  readily  available,  was  used. 

The  result  of  this  review  indicated  that  on  the  shop  em¬ 
ployees  on  an  hourly  basis  there  was  total  of  $110,940.80. 
Employees  on  special  projects,  $16,414.95. 

Flight  employees,  $161,349.83. 

Divisional  operations — that  is  what  we  characterize  or¬ 
dinarily  as  divisional  expense,  but  in  the  operating  cate¬ 
gory — $14,684.28.  Of  this  amount  60  per  cent,  or  $8,810.5f, 
is  allocable  to  the  contract.  Deducting  that  leaves 
$5,873.71. 

Communications  and  meteorology  employees,  $6,184.33. 
60  per  cent  of  this  also  goes  to  the  contract,  $3,710.60.  The 
net  to  commercial,  $2,473.73. 

Equipment  maintenance  employees,  that  is  in  the 

533  salary  group,  $3S, 136.83.  58  per  cent  of  this  amount 
is  allocable  to  the  contract,  or  $22,119.06,  leaving  a 

remainder  of  $16,017.77  applicable  to  the  commercial 
services. 

Passenger  service  employees,  $13,791.71. 

Traffic  and  sales,  $12,210.14. 

Advertising  and  publicity,  $390.28. 

General  and  administrative,  $34,217.95.  58  per  cent  of 
this  amount  would  be  allocable  to  the  contract,  or  $19,,- 
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846,41,  leaving  a  remainder  of  $14,371.54  for  commercial 
services. 

Airport  operations  at  North  Beach,  $9,951,24.  30  per 
cent  of  this  amount  is  assignable  to  contract,  $2,985.37. 

Q.  By  contract,  you  mean  the  Army  contract? 

A.  That  is  correct.  Leaving  a  remainder  of  $6,965.87. 

For  all  other  airport  operations,  $29,971.51. 

Airport  communications  and  meteorology  employees, 
$7,042.61. 

Passenger  service  from  traffic  employees,  $11,166.15. 

Making  a  total  of  $466,452.61,  which  I  previously  gave, 
of  which  amount  $57,472.01,  is  assignable  to  the  contract, 
leaving  a  net  inventory  of  accrued  vacations  applicable  to 
commercial  operations  of  $408,980.60. 

Q.  Was  this  computation  made  for  any  purpose  other 
than  to  respond  to  the  information  requests  in  this  pro¬ 
ceeding? 

A.  No,  it  was  not. 

Q.  Now,  referring  to  the  Alaska  case,  can  you  tell  us 
again,  to  have  the  record  perfectly  clear,  the  amount  that 
was  charged  back  to  the  previous  Alaska  case  be- 
534  cause  of  the  accrued  vacation  liability  at  the  com¬ 
mencement  of  the  Navy  contract  in  Alaska? 

A.  $57,664.64. 

Q.  Can  you  tell  us  the  amount  of  the  accrued  vacation 
liability  at  the  termination  of  the  contract  July  31,  1944? 

A.  $137,174.66. 

Q.  How  and  at  what  time  was  this  amount  paid  by  the 
Navy? 

A.  This  amount  was  included  in  the  December  1944 
voucher  to  the  Navy,  and  was  in  the  month  of  January 
1945,  which  voucher  was  paid  on  February  19,  1945. 

Q.  In  what  federal  income  tax  return  of  the  carrier  was 
the  payment  by  the  Navy  reported  ? 

A.  1944  income  tax  return. 

Q.  Mr.  Monson,  do  you  have  any  data  available  as  to 
the  accrued  vacation  liability  in  the  Alaska  sector  at  De¬ 
cember  31, 1945? 
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A.  No,  I  do  not  have  that  available  at  the  moment  I 
have  requested  that  a  review  be  made  to  determine  the 
amount  of  liability  as  of  that  date. 

Q.  That  review  is  to  be  made  for  the  purpose  of  this 
proceeding? 

A.  That  is  correct. 

i 

*********  I  * 

539  By  Mr.  Slate: 

Q.  Now,  turning  to  the  letter  dated  December  9,  1946, 
from  public  counsel,  and  referring  particularly  to  item  1 
in  that  letter,  can  you  furnish  the  information  requested? 

A.  I  can.  The  principal  items  included  in  the  $1,141,- 
250  total  are  as  follows : 

The  vacation  accrual  of  $520,000,  which  we  previously 
discussed,  as  $490,000  applying  to  the  Pacific  operations 
and  $30,000  to  the  southern  based  contract  35719  opera¬ 
tions. 

Fees  received  under  government  contract,  $588,809.4)2. 
Profit  on  the  sale  of  securities,  $16,870.50. 

And  revenue  from  special  technical  services  ffom 
Avensa,  $6,000.  And  Aeronaves  de  Mexico,  $4,938.20. 

Q.  Mr.  Monson,  Avensa  is  an  abbreviation  for  the  Vene¬ 
zuelan  company? 

A.  That  is  correct. 

Those  items  total  $1,136,618.19,  which  accounts  for  Sub¬ 
stantially  all  of  the  total. 

Mr.  Slate:  So  that  the  record  may  be  clear,  I  suggest 
that  we  mark  for  identification  the  letter  to  which  Mr. 
Monson  has  referred. 

Examiner  Stodola:  That  is  the  letter  of  December  9, 
1946? 

Mr.  Slate :  Let  me  withdraw  that.  May  the  record  show, 
Mr.  Examiner,  that  Mr.  Monson ’s  testimony  related  to!  an 
item  of  $1,141,250  reported  as  “nonoperating  in- 

540  come”  in  the  carrier’s  form  2380  reports,  for  the 
calendar  year  1945,  under  the  classification  “Other 

nonoperating  income.” 
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Mr.  Burt :  That  is  agreeable. 

Examiner  Stodola :  The  record  may  so  show. 


564  Mr.  Burt:  Mr.  Examiner,  I  would  like  to  join  in  the 
objection  of  the  Post  Office  Department  to  the  ad¬ 
missibility  of  Exhibit  15.  There  is  nothing  in  the  statute, 
not  one  wrord  in  the  statute,  that  indicates  that  the  slight¬ 
est  consideration  should  be  given  to  the  amount  of  revenues 
derived  by  the  Post  Office  Department  in  determining  the 
amount  of  air  mail  compensation. 

As  a  matter  of  fact,  the  legislative  history  of  the  Civil 
Aeronautics  Act  of  1938  w^as  an  attempt  to  get  away  from 
any  relationship  between  mail  pay  to  the  carriers  and  the 
postal  receipts.  It  seems  to  me  that  this  exhibit  not  only 
has  no  materiality  in  determining  the  amount  of  air  mail 
pay  that  Pan  American  should  receive,  but  that  the  exhibit 
runs  contrary  to  the  considerations  which  led  to  the  pass¬ 
age  of  the  Civil  Aeronatuics  Act  itself.  For  that  reason, 
I  would  like  to  urge  that  this  exhibit  be  not  accepted  into 
evidence. 

565  Mr.  Slate:  Mr.  Examiner,  as  I  indicated  at  an 
earlier  time,  our  purpose  in  offering  this  exhibit  is 

not  to  indicate  that  we  think  you  can  decide  this  case 
solely  by  reference  to  the  exhibit.  Obviously,  you  can’t. 

However,  we  think  it  is  important  background  material. 
We  believe  that  the  objections  which  are  now  being  raised 
to  it  go  to  its  weight  rather  than  to  its  admissibility.  The 
Board  in  the  past,  as  you  know,  has  considered  such  ex¬ 
hibits.  They  have  been  admitted  in  other  rate  cases.  The 
matter  has  been  considered  of  sufficient  importance  that  it 
has  appeared  in  at  least  two  recent  speeches  by  the  Chair¬ 
man  of  the  Board  with  reference  to  mail  pay  policy.  And 
I  submit  that  it  is  the  kind  of  thing  that  the  Board  has 
general  interest  in  looking  at  in  determining  the  general 
level  of  the  payments  that  the  carrier  ought  to  receive  in 
this  case  or  in  any  case. 
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Examiner  Stodola:  Isn’t  it  a  fact  that  the  relationship 
between  air  mail  receipts  and  air  mail  payments  has  Ifeen 
urged  upon  the  board  in  past  rate  cases  and  also  in  ;j?ast 
new  route  cases  ? 

Mr.  Burt:  An  exhibit  similar  to  Exhibit  PA-15  wa^  in¬ 
troduced  in  the  previous  Atlantic  Mail  Eate  opinioi}  by 
Public  Counsel  in  that  case.  This  exhibit  was  not  refer¬ 
red  to  in  the  opinion  of  the  Board.  There  is  no  opinion 
that  the  Board  has  ever  issued  in  all  the  mail  rate  e^ses 
which  have  been  before  it,  where  there  is  any  indication 
that  the  Board  gave  any  weight  to  the  relationship 
between  postal  revenues  and  the  payments  to  the  car¬ 
rier.  As  for  the  comments  of  Mr.  Landis  in  his 
566  public  speeches,  the  comments  there  were  directed 
toward  the  purpose  of  explaining  the  amount  of  Sub¬ 
sidy  which  carriers  were  receiving  under  certain  concepts 
of  subsidy. 

They  have  no  relationship  to  what  is  relevant  or  material 
in  a  proceeding  to  determine  the  amount  of  the  mail  day. 

This  exhibit,  it  seems  to  me,  is  not  only  irrelefant  but 
extremely  misleading;  because  it  puts  an  issue  a  fact  which, 
under  the  history  of  the  Act  itself,  should  have  no  relevafiey 
in  determining  the  amount  of  mail  compensation  to  be  paid 
to  Pan  American  in  these  proceedings. 

Mr.  Slate:  Mr.  Examiner,  may  I  add  one  or  two  com¬ 
ments  to  what  I  have  said?  As  to  Mr.  Burt’s  references 
to  the  history  of  the  Act :  far  from  evidencing  an  intention 
on  the  part  of  Congress  to  restrict  the  types  of  considera¬ 
tions  that  are  to  be  taken  into  account,  this  Act  is  one  of 
the  broadest  that  has  ever  been  enacted. 

It  doesn’t  talk  about  contractual  relationships.  It  talks 
about  the  encouragement  and  development  of  air  trans¬ 
portation,  and  so  on.  In  the  second  place,  Mr.  Burt  lias 
said  that  Mr.  Landis’  reference  in  his  speeches  on  this 
matter  relate  entirely  to  the  subsidy  question. 

Now,  in  a  need  mail  pay  case,  which  we  contend  this  is, 
the  Board  must  necessarily  consider  what  amount  of  sub¬ 
sidies  to  allow;  and  in  considering  that  it  would  like  to 
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know,  I  assume,  what  the  Government  is  making  or  losing 
on  this  type  of  activity.  That  is  what  the  exhibit  is  de¬ 
signed  to  show. 

Examiner  Stodola:  May  I  ask,  Mr.  Burt,  what 

567  object  the  Public  Counsel  had  in  mind  in  introduc¬ 
ing  an  exhibit  of  this  type  in  the  Atlantic  Mail  Case 

and  previous  cases  ?  Do  you  know  ? 

Mr.  Burt:  No.  I  think  it  was  very  ill-advised  to  place 
it  in  evidence.  I  don’t  feel  that  what  Public  Counsel  did 
in  a  previous  mail  rate  case  is  entitled  to  the  slightest  con¬ 
sideration — 

Examiner  Stodola :  I  concede  that. 

Mr.  Burt:  — in  what  should  be  done  in  this  case.  Even 
the  decisions  of  the  Board  are  not,  under  well  established 
law,  res  adjudicata.  They  are  entitled  to  exercise  of  con¬ 
siderable  discretion. 

I  might  say  that  Mr.  Slate  apparently  misunderstood 
what  I  was  saying  about  the  legislative  history  of  the 
Civil  Aeronautics  Act.  As  Mr.  Slate  well  knows,  previous 
acts  relating  to  the  financing  of  mail  rate  compensation 
established  a  direct  relationship  between  the  amount  of 
the  mail  pay  to  the  carriers  and  the  postal  revenues.  The 
Civil  Aeronautics  Act  did  not  do  that,  and  I  think  it  is  in 
effect  a  repudiation  of  that  doctrine. 

I  don’t  think  that,  since  that  doctrine  was  repudiated 
in  the  passage  of  the  Civil  Aeronautics  Act  itself,  evidence 
relating  to  that  is  proper  in  this  proceeding. 

Mr.  Slate :  Of  course,  in  that  latter  connection  no  statute 
after  1934  related  mail  pay  to  mail  receipts. 

Mr.  Batrus:  Mr.  Slate  stated  that  the  Board  should 
consider  the  amount  of  profits  by  the  Post  Office  Depart¬ 
ment.  This  Board  doesn’t  purport  to  show  the  profits.  It 
shows  the  estimated  revenues  received  from  that 

568  air  mail  and  the  amount  of  revenue  paid  Pan  Amer¬ 
ican  for  carrying  that.  It  doesn’t  in  any  way  show 

any  profits  made  by  the  Post  Office  Department  if  any 
were  made. 
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Mr.  Slate :  Mr.  Examiner,  as  to  that  point,  we  recognize 
that  certain  handling  costs  are  not  reflected  in  that  ex¬ 
hibit.  I  doubt  whether  it  is  possible  to  compute  those  co|sts. 
However,  I  think  that  is  a  point  that  goes  to  the  weight 
of  the  exhibit  rather  than  to  its  competence. 

Examiner  Stodola:  I  am  going  to  overrule  the  objection 
to  Exhibit  PA-15.  Exhibit  PA-15,  then,  is  received  in 

evidence.  | 

•  •  *  •  *  •  •  •  •  • 

578  Irving  Roth  was  called  as  a  witness  (for  and  on  be¬ 
half  of  the  Board). 

Cross  Examination 
By  Mr.  Slate : 

622  Q.  Mr.  Roth,  I  believe  we  were  beginning  to  dis¬ 
cuss  Exhibit  PC-15.  I  notice  the  use  of  the  word 

“preallocation”  there.  Am  I  correct  in  my  belief  that  is 
a  word  growing  out  of  the  Army  contract? 

A.  The  first  time  I  heard  the  word  used  to  any  exteit, 
or  the  first  time  I  can  recall  its  being  used,  is  in  connection 
with  the  administration  of  the  Army  contract. 

Q.  It  was  in  that  connection  that  you  first  encouht- 

623  ered  it? 

A.  Yes.  However,  I  think  that  Pan  American’s 
method  of  allocating  system  expense,  whether  you  call  it 
preallocation  or  call  it  anything  else,  is  basically  what  the 
Army  refers  to  as  preallocation. 

Q.  Yes.  Would  you  agree  that  the  history  of  the  Armjy 
contract  on  the  preallocation  of  system  expenses  had  been 
one  of  considerable  complexity  and  delay? 

A.  Yes. 

Q.  At  the  bottom  of  page  2,  Mr.  Roth,  the  last  sentence, 
you  refer  to  certain  information  and  state  that  it  was 
furnished  in  response  to  information  request  No.  13.  Ac¬ 
tually,  just  to  clear  up  the  record  a  little  on  that,  it  was 
not  furnished  in  response  to  that  information  request,  ak 
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I  recall  it,  but  on  the  side  as  the  result  of  an  additional 
request  by  you. 

A.  I  would  have  to  go  through  the  information  requests, 
a  copy  of  which  I  believe  I  have. 

Q.  I  think  you  will  find  information  request  13  does  not 
call  for  this  information,  but  that  it  was  submitted  sep¬ 
arately.  Will  you  accept  my  statement  on  that? 

A.  Yes,  sir. 

Mr.  Burt:  Yes. 

By  Mr.  Slate: 

Q.  It  has  no  very  sinister  purpose,  I  assure  you.  Now, 
on  page  3,  Mr.  Roth,  you  state  that  you  have  come  to  the 
conclusion  that  appropriate  amounts  of  system  expense 
and  other  centrally  incurred  expense  should  be 
624  deducted  as  preallocation  to  affiliated  companies, 
and  yet  at  other  places  in  the  exhibit  you  indicate 
you  have  no  information  on  the  basis  of  which  such  a 
preallocation  could  be  made. 

Would  you  tell  me  how  you  concluded  that  there  should 
be  further  preallocations  in  view  of  the  lack  of  that  in¬ 
formation  ? 

A.  To  begin  with,  the  sentence  on  page  3,  or  the  con¬ 
clusion  on  page  3  is  that  appropriate  amounts  of  system 
and  other  centrally  incurred  expenses  should  be  preallo¬ 
cated  to  affiliated  companies,  as  well  as  to  Corp.,  before 
allocating  the  remainder  to  the  operating  divisions  of  Inc. 

I  believe  as  to  affiliated  companies,  the  record  contains 
a  considerable  amount  of  information  which  was  not  avail¬ 
able  at  the  time  of  preparation  of  this  exhibit,  and  this 
exhibit  does  not  state  in  so  many  words  that  the  allocations 
to  affiliated  companies,  except  in  those  respects  conceded 
by  Pan  American,  such  as  CNAC,  that  further  preallo¬ 
cations  are  definitely  required. 

However,  I  think  you  can  infer  from  the  language  of 
that  sentence  that  where  the  allocation  to  Corp.  is  zero, 
then  I  definitely  would  advocate  that  something  more  than 
zero  should  be  allocated  to  Corp. 
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Q.  Perhaps  I  misunderstood  the  sentence.  I  had  assumed 
you  meant  amounts  in  addition  to  those  which  the  carrier 
preallocates  should  be  preallocated. 

A.  The  intention  of  this  sentence  was  as  to  affiliated 
companies,  to  examine  all  of  the  information  in  the 
625  record  and  determine  a  proper  allocation  to  affiliated 
companies.  By  that  I  did  not  mean  to  imply  that 
I  have  definitely  reached  the  conclusion  that  the  allocation 
to  all  of  the  national  companies  is  proper  except  where 
you  indicate,  as  in  the  case  of  CNAC,  that  it  is  not  proper. 


642  Roland  P.  Monson,  recalled  as  a  witness  for  and 
on  behalf  of  Pan  American  Airways,  Inc., 

Direct  Examination 


Mr.  Slate:  Mr.  Examiner,  at  this  time  we  have  some 
more  in  response  to  requests  for  information  made  by 
public  counsel  in  the  course  of  these  proceedings  which 
we  would  like  to  put  in  now  if  there  is  no  objection. 

Examiner  Skodola:  Yes,  you  may. 

By  Mr.  Slate: 


Q.  Mr.  Monson,  information  has  been  requested  as  to 
the  extent  to  which  Pan  American  Airways,  Inc.,  par¬ 
ticipated  in  the  negotiation  of  the  mail  contract  of  its 
Cuban  affiliated  company.  Would  you  supply  that  in¬ 
formation? 

643  A.  The  Cubana  mail  contract  expired  in  1945  and 
the  Cuban  Government  called  for  bids  on  new  con¬ 
tracts.  Pending  the  awarding  of  the  new  contracts  Cu¬ 
bana ’s  contract  was  extended  temporarily.  Cubana  sub¬ 
mitted  a  bid  which  was  prepared  by  Cubana  and  its  counsel 
in  Cuba.  All  of  the  negotiations  and  preliminary  work  in 
connection  with  this  matter  was  carried  out  by  Cubana ’s 
officers  and  counsel.  The  only  connection  with  the  matter 
on  the  part  of  Pan  American’s  system  offices  was  that  Mr. 
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Laidlaw,  the  mail  expert,  happened  to  be  in  Cuba  in  con¬ 
nection  -with  the  international  mail  arrangements  at  the 
time  the  bid  was  being  prepared  and  gave  some  sug¬ 
gestions.  Also  copy  of  the  proposed  bid  was  sent  to  New 
York  and  some  suggestions  were  offered. 

Q.  Now,  information  has  also  been  requested  as  to  the 
extent  to  which  Pan  American  Airways,  Inc.,  engaged  in 
activities  relating  to  permits  for  the  Associated  Companies 
to  operate  to  the  United  States.  Would  you  furnish  that 
information? 

A.  These  applications  were  handled  by  the  local  com¬ 
panies  which  in  all  cases  had  their  own  counsel.  The  Pan 
American  did  give  some  suggestions  and  advice  regarding 
CAB  procedure  and  the  form  of  application  to  be  sub¬ 
mitted.  No  special  charges  were  made  for  these  incidental 
services.  In  a  number  of  instances  the  Board  called  upon 
Pan  American  for  additional  copies  of  the  application 
which  had  been  submitted  through  diplomatic  channels. 
Pan  American’s  office  obtained  the  original  copies  from  the 
CAB  and  made  additional  copies  for  the  Board’s  con¬ 
venience. 

Q.  Similar  information  has  been  requested  with 
644  respect  to  the  negotiated  controversies  with  com¬ 
petitive  air  lines.  Would  you  furnish  that? 

A.  The  only  case  of  this  kind  was  the  controversy  be¬ 
tween  Braniff  and  CMA  regarding  the  use  of  airports. 
Pan  American  was  brought  into  this  matter  through  pub¬ 
licity  but  had  no  direct  connection  with  it.  Certain  system 
officers  of  Pan  American  did  confer  with  officials  of  the 
U.  S.  Government  at  the  specific  request  of  the  latter  but 
explained  that  this  was  a  controversy  between  two  Mexi¬ 
can  companies  which  should  be  properly  decided*  in  Mexico 
and  in  which  Pan  American  had  no  part. 

Q.  Reference  has  been  made  to  approval  of  the  balance 
sheet  of  the  Mexican  Company  by  the  Board  of  Directors 
of  Pan  American  Airways,  Inc.,  at  a  meeting  on  October 
3,  1944.  Will  you  furnish  the  information  requested  with 
respect  to  that  matter? 
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A.  In  connection  with  the  sale  of  stock  of  CMA  fco 
Mexican  nationals  it  was  agreed  that  Pan  American  Air¬ 
ways,  Inc.,  would  guarantee  the  net  surplus  as  shown  in 
the  preliminary  balance  sheet  which  was  the  only  balance 
sheet  available  at  the  time  stock  was  offered.  It  was  there¬ 
fore  necessary  to  approve  the  adjustment  made  in  ordfer 
to  carry  out  this  term  of  the  sale  but  this  did  not  involye 
any  accounting  or  other  staff  work  by  Pan  American  On 
behalf  of  CMA.  Reference  to  the  minutes  of  October  j3, 
1944,  seem  to  be  erroneous  since  the  action  taken  at  thht 
meeting  was  merely  the  preliminary  approval  of  the  pro¬ 
posed  sale. 

Q.  Information  has  also  been  requested  as  to  the 
useful  ton  miles  flown  by  the  affiliated  and  associ- 
645  ated  companies.  Do  you  have  information  as  to  that? 

A.  I  have  the  information  insofar  as  it  is  avail¬ 
able.  This  is  all  for  the  year  1945. 

CMA  16,987,596. 

Cubana,  4,432,  153.  . 

Panair  do  Brazil,  11,720,993. 

Avianca,  7,855,307. 

UMCA,  560,236. 

I  have  only  an  estimate  on  Avianca  of  2,500,000.  That 
is,  our  record  is  not  complete  on  that.  The  Costa  Ricati 
Company  did  not  operate  in  1945. 

The  Nicaraguan  Company,  124,480. 

The  Dominican  Company  we  have  no  flight  statistic^ 
available  whatever. 

Aeronaves  de  Mexico  flew  1,346,350  miles.  We  do  nop 
have  the  useful  ton  miles.  I  believe  that  the  service  wap 
primarily  with  DC-3  aircraft  though. 

Honduras  Company  we  do  not  have  the  useful  ton  miles. 
However,  they  flew  22,091  miles  with  DC-2  aircraft. 

CNAC  we  do  not  have  the  useful  ton  miles.  Howevep, 
they  flew  about  12,876,664  miles.  And  I  think  that  waS 
primarily  with  DC-3s.  There  are  no  flight  statistics  availL 
able  for  the  Bahamas  Airways,  Limited. 
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Q.  Is  that  all? 

A.  That  is  all. 

Q.  The  question  has  been  raised  as  to  the  treatment  of 
accrued  vacations  under  the  Africa  Limited  and  Air  Fer¬ 
ries  contract.  Will  you  supply  us  with  information  as 
to  that? 

646  A.  The  regular  Pan  American  employees  who 

were  transferred  to  these  two  operations  carried  , 
their  accrued  vacations  into  the  contract  operations.  Upon 
liquidation  of  the  accrued  vacations  earned  under  the 
commercial  operations,  the  amounts  were  charged  back 
to  the  commercial  operations. 

At  the  termination  of  these  contracts  all  employees 
were,  in  effect,  severed  from  the  companies,  and  the  vaca¬ 
tion  settlements  were  paid  direct  to  the  employees.  Any 
of  the  employees  which  later  were  employed  by  Pan  Amer-  | 
ican  came  in,  in  effect,  as  new  employees.  At  least,  with 
no  accrued  vacation. 

These  contracts  operated  in  the  latter  part  of  1941,  and 
I  think  were  completed  by  December  of  1942. 

Q.  A  question  has  been  raised  as  to  whether  Pan  Ameri¬ 
can  Airways,  Inc.,  makes  any  charge  to  the  associated 
company  for  making  bank  arrangements.  Would  you 
supply  the  information  as  to  that? 

A.  No  credit  arrangements  were  made  with  the  banks 
for  national  companies  by  Pan  American  Airways,  Inc., 
during  the  year  1945.  However,  during  the  year  1946  Pan 
American  did  assist  in  negotiations  looking  toward  credit 
arrangements  for  Panair  do  Brazil  and  CMA  in  connection 
with  the  sale  by  Pan  American  of  equipment  to  these 
companies.  ! 

Q.  A  question  has  been  raised  as  to  whether  any  Con¬ 
stellation  flight  equipment  has  been  transferred  to  the 
Chinese  Company  by  Pan  American. 

A.  No,  there  has  been  no  transfer.  i 
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647  Q.  What  was  the  interest  of  Pan  American  Air¬ 
ways  Corporation  in  Avianca  at  the  beginning  i>f 

the  year  1945  ? 

A.  Pan  American  Airways  Corporation  owned  64.22 
per  cent  of  the  outstanding  stock  of  Avianca. 

Q.  Referring  to  the  amounts  which  have  been  paid  to 
Mr.  George  Sellett  during  the  year  1945,  can  you  tell  ps 
what  amount  was  paid  to  Mr.  Sellett  by  Pan  American 
Airways  Corporation? 

A.  Mr.  Sellett  was  paid  a  retainer  of  $38,000  in  con¬ 
nection  with  the  sale  of  the  corporation’s  investment  i|n 
the  stock  of  CMAC. 

Q.  And  what  payments  were  made  to  Mr.  Sellejtt 

648  during  that  year  by  Pan  American  Airways,  Inc? 

A.  The  records  of  Pan  American  Airways,  Inc., 
indicate  that  a  total  of  $12,000  was  paid  to  Mr.  Sellett. 
This  amount  was  paid  for  representation  and  for  leghl 
services  in  China  and  India  in  connection  with  the  trans¬ 
pacific  operations. 

The  payments  to  Mr.  Sellett  were  charged  directly  to 
the  Pacific  Division. 

*•*•*****«► 

Cross  Examination  ..... 

By  Mr.  Burt : 

Q.  Mr.  Monson,  directing  your  attention  first  to  the 
Cubana  mail  contract,  I  believe  you  said  that  your  air 
mail  expert  happened  to  be  in  Cuba  at  the  time  the  con¬ 
tract  was  being  negotiated;  is  that  correct? 

A.  At  the  time  the  bids  were  being  let,  but  we  wefe 
preparing  the  bids,  that  is  correct. 

Q.  WTiat  do  you  mean  “we  were  preparing  the  bids’1*? 
A.  Cubana,  our  affiliate,  was  preparing  the  bid. 

Q.  You  don’t  mean  Inc? 

A.  No,  I  do  not.  1 
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Q.  And  he  assisted  in  the  preparation  of  that  bid  by 
Cubana,  is  that  correct? 

A.  To  the  extent  I  indicated,  that  is  correct. 

Q.  And  then  he  brought  the  bid  back  with  him  to  New 
York,  is  that  correct? 

A.  No,  I  do  not  believe  so. 

649  Q.  What  happened  in  New  York  in  relation  to 
that  Cubana  mail  contract? 

A.  The  Cubana  contract  was  reviewed  in  New  York  and 
certain  suggestions  were  made  with  respect  to  the  bid. 
In  New  York. 

Q.  And  did  New  York  personnel  analyze  the  contract 
prior  to  making  those  suggestions? 

A.  Well,  they  certain  reviewed  the  contract. 

Q.  Well,  did  they  send  instructions  down  to  Cubana,  or 
changes  in  the  bid? 

A.  That  is  correct.  They  did  make  certain  suggestions. 

Q.  They  made  more  than  suggestions,  didn’t  they? 
Didn’t  they  send  instructions? 

A.  Well,  being  a  majority  holder  there,  I  imagine  it 
would  be  paramount  to  instructions. 

Q.  So  what  it  really  amounts  to,  on  this  Cubana  mail 
bid,  is  that  the  preliminary  work  and  the  preliminary  nego¬ 
tiation  was  done  by  Cubana  in  Cuba.  A  form  bid  was  sent 
to  the  New  York  office  for  approval.  Suggestions  were 
made,  or  certain  changes,  and  then  a  revised  bid  was  sent 
back  to  Cubana  and  Cubana  submitted  that  bid  to  the 
Cuban  Government,  is  that  correct? 

A.  I  would  say  that  is  substantially  correct.  The  staff 
work  was  done  by  Cubana  and  the  final  determination  and 
final  approval  was  given  by  this  company. 

Q.  The  staff  work  relating  to  approval  and  suggested 
changes  was  done  in  the  New  York  office,  wasn’t  it? 

A.  I  don’t  believe  you  would  term  that  “staff  work”  in 
that  connection,  no. 

650  Q.  What  would  you  call  it? 

A.  I  think  that  be  more  a  matter  of  policy. 
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Q.  Policy  matters  take  staff,  too,  don’t  they? 

A.  Wen- 

Examiner  Stodola:  I  wonder  if  we  should  pursue  this 
any  further. 

Mr.  Burt:  Well,  there  is  work  done  in  New  York.  I 
feel  I  have  a  right  for  the  -witness  to  say  there  was. 

The  Witness:  The  people  determining  the  policy  Cer¬ 
tainly  have  to  do  some  work. 

Now,  I  wouldn’t  say  that  they  have  to  farm  out  the  work 
to  additional  staffs,  in  the  sense  that  they  perform  wdrk 
themselves,  that  they  review  the  contract,  you  might  term 
that  as  staff  work. 

However,  staff  ordinarily  connotes  assistance  rather 
than  the  man  himself  making  the  determination. 

By  Mr.  Burt: 

Q.  All  right.  Now  getting  next  to  the  foreign  permits, 
do  Pan  American  personnel  testify  in  the  cases  involvihg 
foreign  permits  to  fly  to  the  United  States? 

Mr.  Slate:  In  what  year? 

Mr.  Burt:  1945. 

The  Witness:  There  were  no  such  hearings  in  1945 
according  to  my  understanding. 

By  Mr.  Burt : 

Q.  How  about  1946? 

Mr.  Slate:  I  object.  It  has  no  bearing,  Mr.  Examiner. 
We  are  discussing  1945  expense. 

Mr.  Burt:  We  are  discussing  the  principle  t>f 
651  system  expense  and  the  activities  in  1945  and  1946 
relate  to  that  principle. 

Mr.  Slate:  We  had  one  information  request,  Mr.  Ex¬ 
aminer,  with  regard  to  the  1946  activities  and  as  I  recall 
it,  you  ruled  that  it  need  not  be  supplied.  I  think  that  the 
kind  of  examination  we  have  had  here  requires  that  it  be 
restricted  to  the  year  under  review. 

Examiner  Stodola:  I  will  sustain  the  objection. 
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Mr.  Bnrt :  Mr.  Examiner,  if  we  are  not  permitted  to  find 

out  what  Pan  American  does  in  the  relation - 

What  w*e  are  interested  in  establishing  here  is  a  prin¬ 
ciple,  an  accounting  principle,  and  the  dollar  amount  in¬ 
volved  in  1945,  no  matter  how  you  slice  it,  is  not  important. 
But  the  principle  and  the  establishment  of  an  accounting 
principle  is  important.  , 

Now’  in  an  administrative  hearing  it  seems  to  me  entirely 
improper  to  limit  and  restrict  the  cross  examination  to  a 
particular  year,  particularly  when  an  accounting  principle 
is  involved. 

However,  if  this  cross  examination  were  going  back  to 
1930  or  1925  or  something  like  that,  I  could  well  agree  with 
the  Examiner’s  ruling,  but  I  urge  that  that  ruling  be 
reconsidered  as  unduly  restricting  the  capacity  of  the  j 
Board’s  counsel  to  get  the  facts  on  system  expense. 

Mr.  Slate:  Mr.  Examiner,  if  you  would  possibly  recon-  j 
sider  I  would  like  to  be  heard  from. 

Examiner  Stodola:  You  may  be  heard.  , 

Mr.  Slate :  In  the  first  place,  we  have  given  counsel  what 
seems  to  me  to  be  complete  material  as  to  the 
652  accounting  principle  involved.  We  have  also  re¬ 
sponded  to  all  his  requests  for  information  as  to 
facts  in  1945. 

The  question  of  principle,  so  far  as  it  relates  to  years 
subsequent  to  1945,  will  be  tried  in  1946  cases.  We  are 
not  prepared  at  this  time  to  furnish  factual  information  , 
with  regard  to  1946.  Obviously  we  are  not  going  to  answer  , 
information  requests  that  develop  facts  on  public  counsel’s 
side  without  going  into  the  matter  on  our  side,  and  I 
submit  it  will  unduly  protract  this  proceeding  if  we  are 
required  to  do  that.  , 

Examiner  Stodola:  Have  you  anything  further,  Mr. 
Burt?  I 

Mr.  Burt:  No. 

Examiner  Stodola:  My  ruling  will  stand. 
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By  Mr.  Burt : 

Q.  Going  next,  Mr.  Monson,  to  the  approval  of  the 
balance  sheet  of  Mexicana,  as  I  understand  you,  you  state 
that  Pan  American  guaranteed  the  balance  sheet  of  Mefsd- 
cana  upon  the  sale  of  an  interest  in  Mexicana  to  Mexican 
National,  is  that  correct? 

A.  That  is  correct.  They  guaranteed  the  surplus  figure. 

Q.  And  before  that,  they  guaranteed  the  surplus  figure, 
wasn’t  some  examination  made  of  the  accounts  to  see  that 
the  surplus  figure  was  accurately  stated? 

A.  No,  there  was  not.  The  accounts  of  CM  A  are  audited 
by  public  accountants  every  year,  and  the  sale  was  negoti¬ 
ated  on  the  basis  of  the  current  balance  sheet,  and  that  \tfas 
the  reason  for  the  guarantee.  There  was  no  need  whatever 
for  any  audit. 

653  Q.  You  accepted  the  audit  that  had  been  made  jby 
an  independent  auditor,  is  that  correct? 

A.  There  had  been  one  made  earlier.  However,  ijhe 
purpose  of  the  guarantee  itself  was  that  since  final  figures 
were  not  available,  and  we  were  making  the  sale  on  fjhe 
basis  of  all  of  the  facts,  if  anything  should  be  developed 
with  indicated  that  the  books  as  reflected  needed  any  ad¬ 
justment,  we  were  prepared  to  guarantee  whatever  the 
difference  was. 

Q.  Was  there  a  subsequent  audit  of  the  books  of  Mejxi- 
cana? 

A.  Not  in  connection  with  this  transaction.  What  tbley 
called  a  Commissario,  I  think.  What  amounts  to  a  CPiA, 
or  a  representative  of  the  new  interest,  had  to  make  |an 
examination  to  determine  if  they  had  any  objection  to  any 
particular  items,  and  they  did  this  in  connection  with  the 
CMA  employees.  As  the  result  of  this  examination  which 
they  made  there  were  certain  adjustments  in  inventories 
and  a  few  items  which  developed  from  the  result  of  that 
examination  which  involved  no  expense  whatever  to  Pan 
American  Airways,  Inc.,  and  as  the  result  of  that  a  let  ter 
agreement  was  signed  which  made  the  adjustment  in  the 
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surplus,  and  which  relieved  Pan  American  of  any  further 
responsibility  in  connection  with  the  sale. 

Q.  Didn’t  you  have  to  put  in  a  quarter  of  a  million 
dollars,  Mr.  Monson,  as  the  result  of  that  guarantee 
arrangement? 

A.  I  would  have  to  check  the  figure.  However,  I  would 
be  glad  to  get  the  amount,  whatever  it  was. 

654  Q.  Would  you  at  the  same  time,  Mr.  Monson, 
check  to  see — or  maybe  you  know — whether  you 

hired  an  auditor  to  check  the  amount  of  the  guarantee 
payment? 

A.  I  can  tell  you  now  that  we  did  not. 

Examiner  Stodola:  You  do  w^ant  the  figure? 

Mr.  Burt:  Yes. 

********** 

Mr.  Slate:  We  will  check  that.  If  he  is  incorrect  we  will 
advise  you. 

Mr.  Burt:  All  right. 

By  Mr.  Burt : 

Q.  Mr.  Monson,  on  direct  examination  you  testi- 

655  fied  that  certain  credit  arrangements  were  made  in 
1946  for  national  companies.  What  costs  were 

charged  to  the  national  companies  for  making  these  credit 
arrangements  ? 

A.  There  were  no  charges  made  for  the  negotiations  in 
connection  with  the  credit  arrangements. 

Q.  What  type  of  credit  arrangements  did  you  make? 

A.  Well,  if  you  will  examine  my  answer  I  think  you  will 
find  that  we  did  not  conclude  credit  arrangements,  but  we 
were  conducting  negotiations  looking  toward  credit  ar¬ 
rangements  in  connection  with  the  sale  of  equipment.  We 
didn’t  actually  complete  those  arrangements  in  the  year 
1946. 

Q.  But  you  were  wmrking  on  them? 

A.  That  is  right.  It  is  a  matter  of  discussion. 

Q.  Were  the  arrangements  banking  arrangements? 
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A.  That  is  correct. 

Q.  With  private  bankers  or  export-import  banks? 
A.  I  think,  actually,  both  of  them. 


Q.  As  I  understand  it,  Mr.  Monson,  Mr.  Sellett  was  paid 
$38,000  by  Pan  American  Airways  Corp.  in  1945,  ai^d 
$12,000  by  Pan  American  Airways  Inc.,  is  that  correct? 

A.  That  is  correct. 

Q.  Where  did  Mr.  Sellett  conduct  his  operations? 
656  A.  Mr.  Sellett  is  located  in  this  country.  How¬ 
ever,  he  also  went  to  China  in  connection  with  his 
business. 

Q.  His  main  place  of  business  is  in  the  United  States, 
is  that  correct? 

A.  Well,  I  would  not  be  sure  that  his  main  place  df 
business  is  in  the  United  States.  I  would  have  to  chec]k 
that.  I  think  he  is  in  the  Orient  a  great  deal. 

Q.  Do  you  know  when  he  went  to  China  in  1945? 

A.  No,  I  don’t  know  exactly  when  he  went.  I  would  sa^ 
sometime  during  the  latter  part  of  the  year. 

Q.  It  was  after  May  1st,  1945,  anyway,  wasn’t  it? 

A.  That  is  correct. 

Q.  And  do  you  know  where  he  went  in  China  when  hfe 
did  go? 

A.  I  do  not. 

Q.  You  don’t  know  who  he  negotiated  with? 

A.  I  do  not. 

Q.  Did  he  go  any  other  place  but  China? 

A.  I  couldn’t  say. 

Q.  You  really  don’t  know  what  services  he  performed 
for  Inc.,  then,  do  you? 

A.  According  to  my  information  he  was  furnishing  repr¬ 
esentation  services  in  that  area. 

Q.  In  China? 

A.  In  China  and  India. 

Q.  Do  you  know  what  he  did  in  India? 

A.  I  do  not. 
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Q.  Do  yon  know  what  he  did  in  China? 

A.  I  do  not. 

657  Q.  Mr.  Sellett  was  paid  a  total  of  $50,000  by 
both  Pan  American  Airways  Corporation  and  Pan 

American  Airways,  Inc.,  wasn’t  he? 

A.  That  is  correct. 

Q.  How  was  the  decision  made  that  $38,000  of  that 
would  be  paid  by  Corp.  and  $12,000  by  Inc.? 

A.  I  don’t  know,  but  in  connection  with  the  sale  I  think 
he  had  a  contract  with  the  corporation  which  provided  for 
the  payment  of  $38,000  in  connection  with  the  sale. 

Q.  Did  the  contract  provide  for  the  payment  of  $50,000 
or  $38,000? 

A.  $38,000. 

As  a  matter  of  fact,  it  was  either  two  contracts  or  two 
provisions  in  the  same  contract.  I  am  not  sure  right  now, 
but  there  is  one  contract,  or  the  first  provision,  was  in 
connection  with  trying  to  obtain  an  extension  of  operating 
permit  of  CNAC  in  China,  which  expired,  I  think,  about 
June  30,  1945,  and  in  connection  with  the  disposition  of 
certain  portions  of  the  corporation’s  interest  in  CNAC. 

And  the  $38,000  was  provided  in  the  contract  for  that 
particular  service. 

In  addition  to  that  there  was  a  provision  of  the  contract 
which  provided  for  the  payment  of  $32,000  to  Mr.  Sellett 
in  the  event  that  the  new  corporation  was  organized  and 
that  the  operating — I  may  have  that  slightly  confused. 

One  was  in  connection  with  the  set-up  of  the  new  cor¬ 
poration  and  the  other  was  in  connection  with  the  sale 
of  the  interest  in  the  other  corporation.  But  those  are 
both  contracts  with  Corp. 

658  Q.  "Were  both  payments  made  in  1945? 

A.  No.  The  $38,000  was  made  in  1945  and  the 
$32,000  payment  was  to  be  made  six  months  after  the  com¬ 
pletion  of  the  arrangements  for  setting  up  the  new  corpora¬ 
tion  and  the  granting  of  the  operating  permits  to  the  new 
company. 

•  ••••••••• 
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Redirect  exabination. 

By  Mr.  Slate : 

Q.  In  your  last  answer,  Mr.  Monson,  or  your  last  answer 
but  one,  when  you  referred  to  the  “New  Corporation m  and 
the  “Other  Corporation”,  just  for  the  sake  of  the  record 
did  you  intend  to  refer  to  the  new  CNAC  and  the  old  CN^AC? 
A.  That  is  correct.  j 

•  •  *  *  «  *  •  •  •  |  • 

671  Irving  Roth  resumed  the  stand. 


Recross  Examination 
By  Mr.  Slate: 

#•••••*#*# 

675  Q.  The  rate  for  the  future  establishment  ill  the 
National  case  was  a  rate  effective  from  and  after 

the  date  of  the  decision? 

A.  The  rate  was  effective  from  and  after  the  decision, 
but  predicated  on  a  greatly  expanded  operation  for  the 
future  period;  in  other  words,  an  operation  that  would 
involve  aircraft  to  be  purchased  with  the  particular  two 
million  dollars. 

Q.  Having  in  mind  the  treatment  given  to  that  item 
in  the  National  decision,  and  assuming  that  a  decision 
had  been  handed  down  in  Docket  1706 — that  is,  the  Atlantic 
Case — in  the  summer,  in  August  of  1945,  what  would  you 
say  would  be  the  consequences  of  the  logic  of  that  decision 
so  far  as  concerns  this  equipment  purchase  fund? 

A.  Well,  I  haven’t  thought  it  out  completely,  but  I  can 
give  you  an  off-hand  answer  as  to  what  my  recommenda¬ 
tion  might  be :  That  if  we  included  the  Boeing  Aircraft  and 
the  Republic  Rainbow’  aircraft  in  the  future  services  of 
the  Atlantic  Division  and  reflected  the  operating  econorjnies 
that  would  result  from  an  operation  with  the  njiost 

676  modern  equipment  possible,  an  operation  that  wbuld 
involve  presumably  much  greater  utilization  of  your 


existing  ground  facilities,  maintenance  facilities,  and  over¬ 
all  personnel,  then  it  would  be  essential  that  the  Board 
include  the  investment  that  would  be  related  to  all  of  the 
aircraft  and  other  equipment. 

I  don’t  think  you  can  isolate  the  investment  side  from 
the  allowance  you  make  for  revenues  and  expenses.  You 
must  have  a  coordination  of  an  overall  operation. 

And  that  is  one  of  the  reasons  that  I  feel  that  the 
carrier’s  position  in  this  case,  of  claiming  a  return  on 
large  amounts  of  equipment  purchase  funds,  would  con¬ 
stitute  an  undue  burden  on  the  1945  mail  rate;  because 
it  is  possible,  if  you  have  sufficiently  large  equipment  pur¬ 
chase  funds,  to  have  the  one  item  of  a  return  of  ten  per 
cent  after  taxes,  if  that  is  what  you  claim — when  the 
equipment  purchase  fund  is  large  enough,  that  one  item 
of  return  on  those  funds  can  far  exceed  all  other  costs 
and  profit  elements  related  to  the  computation  of  a  mail 
rate. 

Being  specific,  as  to  the  Atlantic  Division  for  the  year 
1945:  in  the  show-cause  order,  the  Board  proposed  a  rate 
of  a  dollar  and  a  half  per  ton-mile.  Now,  perhaps  on  the 
basis  of  year-end  adjustments  and  various  other  adjust¬ 
ments  that  may  be  recognized  by  the  Board,  there  may  be 
some  change  in  the  dollar  and  a  half  rate. 

But  I  presume  that  the  general  magnitude  of  the  rate 
that  will  be  determined  if  the  carrier  does  not  sustain  its 
position  as  to  equipment  purchase  funds  will  be  in  the 
neighborhood  of  a  dollar  and  a  half,  or  something  not 
terribly  far  from  it. 

677  But  if  you  win  the  issue  with  respect  to  equip¬ 
ment  purchase  funds,  it  would  seem  that  that  one 
item  might  very  well  double  the  rate. 

I  am  saying  “double”  without  checking  the  exact  figure, 
just  to  illustrate  the  point. 

And  my  feeling  is  that  the  equipment  purchase  funds 
are  rendering  a  contribution  not  to  the  1945  service,  but 
to  the  future  services,  and  should  be  reflected  when  we  fix 
the  rate  for  the  future  period. 


I 
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Allan  Craig  was  called  as  a  witness  (for  and  on  behalf  of 
the  Board). 

*****  ***** 
Direct  Examination 

By  Mr.  Burt:  j 

Q.  Would  you  state  your  name  for  the  record? 

A.  Allan  Craig. 

Q.  What  is  your  position? 

678  A.  Chief,  International  Rates  Section,  Accounting 
and  Rates  Division  of  the  Civil  Aeronautics  Board. 

Q.  You  have  before  you  a  set  of  exhibits  marked  f^>r 
identification  as  Exhibits  PC-1  thru  PC-37.  Which,  if 
any,  of  these  exhibits  were  prepared  by  you  or  under  your 
supervision? 

A.  Exhibits  1,  3,  4,  5,  26,  27,  28,  29,  34,  36,  and  37.  j 

Q.  Do  you  have  any  comments  that  you  wish  to  make 
with  respect  to  any  of  these  exhibits? 

A.  Yes.  On  Exhibit  PC-27,  starting  on  page  6,  Item 
No.  6,  designated  “Estimated  payment  from  Navy  vaca¬ 
tion  expense  applicable  to  Atlantic  operations,”  t}ie 
amount  there  should  be  changed  from  $216,800,  to  $294,1^0. 
The  total  at  the  bottom  should  be  changed  to  a  negative 
$1,388,047,  and  the  net  adjustment  figure  should  be  changed 
to  a  negative  $1,196,245. 

On  page  7  of  PC-27,  the  same  item,  designated  on  this 
page  as  Item  No.  3,  of  $108,400,  should  be  changed  to 
$87,511,  and  the  totals  at  the  bottom  of  the  page  should 
be  changed,  for  the  period  8-1-44  to  12-31-45,  to  an  amount 
of  negative  $2,083,533;  and  for  the  period  1-1-45  to  12-31-45 
to  a  negative  figure  of  $2,127,709. 

On  page  9  of  Exhibit  PC-27,  the  item  of  vacation  pav, 
designated  as  Item  No.  2,  should  be  changed  from  $216,800 
to  $490,000  even. 

The  net  adjustments  at  the  bottom  of  the  page  should 
be  changed  to  read  negative  $496,810. 

In  like  manner,  the  figures  shown  on  Exhibit 

679  PC-28  should  be  changed  correspondingly. 
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Q.  Do  you  have  any  further  comments  to  make,  Mr. 
Craig? 

A.  No,  I  do  not. 

Q.  Should  corresponding  changes  be  made  in  Exhibit 
PC-26,  Mr.  Craig? 

A.  I  am  sorry.  PC-26  is  the  one  that  should  be  changed. 
I  said  PC-28.  It  should  have  been  PC-26. 

•  ••••••••• 

The  Witness :  On  Exhibit  PC-28,  page  5,  the  dates  under 
Alaska,  second  column,  should  be  changed  to  read  1-1-45 
to  12-31-45;  and  in  the  third  column,  under  Alaska,  it 
should  be  changed  to  read  8-1-44  to  12-31-44.  In  addition, 
a  footnote  should  be  added  to  the  item  designated  Miscel¬ 
laneous  Deferred  Charges,  under  the  third  column,  in 
the  amount  of  $166,515.  That  footnote  should  read  “Ex¬ 
cludes  deferred  operating  loss  of  the  Alaska  Sector  of 
$85,232.” 

Cross  Examination 
By  Mr.  Slate: 

###****•*• 

682-  Q.  Now,  turning  to  Exhibit  PC-27  and  referring 
683  to  page  6  of  that  exhibit:  referring  particularly  to 
Item  5  on  page  6,  the  foreign  mail  receivable,  on 
what  theory  do  you  suggest  that  that  be  taken  into  account 
in  the  1945  Atlantic  Case? 

A.  On  this  theory:  that  this  item  was  a  restoration  of 
an  account  receivable  which  had  been  in  effect  written  off 
the  books  in  1941,  it  being  estimated  as  of  that  time  that 
this  account  was  uncollectible. 

Correspondingly,  during  1945  this  account  was  deter¬ 
mined  to  be  collectible  and  was  restored  on  the  carrier’s 
books. 

Q.  Would  you  agree  with  the  statement  that  there  is 
no  standard  accounting  method  that  would  make  that 
amount  1945  revenue? 
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A.  No,  I  wouldn’t  agree,  there,  with  that  statement, 
necessarily.  I 

Q.  Well,  on  what  accounting  theory  would  it  be|  1945 
revenue? 

A.  Well,  for  instance,  as  I  recall,  around  in  1941b  Pan 
American  had  similarly  written  off  an  account  receivable 
for  Italy.  Following  the  year  1942,  it  was  determined  to 
be  collectible  and  was  taken  up  as  revenue  in  that  period. 

Q.  Well,  on  the  accrual  basis  of  accounting  fori  rev¬ 
enues,  Mr.  Craig,  in  what  year  would  this  be  revenue? 

A.  On  an  accrual  basis? 

Q.  Yes.  ' 

A.  Originally  it  was  accrued,  basically,  for  the  most 
part,  as  revenue  for  the  year  1941.  But  at  the  same  time, 
the  carrier  wrote  it  off  for  the  year  1941. 

Q.  From  the  standpoint  of  revenue  accounting,  it 
684  was  revenue  of  1941  on  the  accrual  basis? 

A.  That  is  correct. 

Q.  Now,  on  a  cash  basis  in  what  year  will  this  amount 
be  revenue? 

A.  On  a  cash  basis  it  will  be  revenue  in  the  year  in 
which  it  is  collected. 

Q.  What  other  basis  for  revenue  accounting  is  there? 

A.  On  the  basis  which  I  suggest:  that  revenues  can  be 
taken  in  at  the  time  when  they  are  estimated  to  be 
collectible. 

Q.  Do  you  know  of  any  books  that  are  kept  in  that 
manner? 

A.  I  might  state  that  this  whole  period  is  a  very  un¬ 
usual  period,  in  that  it  is  a  conversion  period  from  con¬ 
tract  to  commercial  operations;  and  there  are  a  great 
many  items  which  the  carrier  must  record  in  the  year  1945 
which,  under  ordinary  accounting  principles,  there  woiuld 
be  no  necessity  for  recording. 

Q.  Well  now,  in  that  connection,  you  have  heard  Mr. 
Monson’s  testimony  as  to  what  we  describe  as  the  Navy 
expended  inventory  transaction? 

A.  That  is  right. 
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Q.  On  the  theory  which  yon  have  just  put  forward, 
wTould  it  not  have  been  proper  for  the  carrier  to  charge 
the  1945  expenses  with  roughly  350  thousand  dollars, 
rather  than  the  53  it  actually  charged? 

A.  You  are  speaking  about  the  accrued  vacations  now? 
Q.  This  is  the  Navy  expended  inventory  transaction. 
The  Witness:  Would  you  repeat  that  again? 

•  *•#•*•••• 

685  The  Witness:  No,  it  wouldn’t,  because  such  a 
procedure  would  have  resulted  in  a  duplication  of 

charges  to  expense  of  items  which  had  previously  been 
charged  either  to  the  commercial  operations,  prior  to  1942, 
or  the  contract  operations  during  the  period  1943. 

Bv  Mr.  Slate: 

Q.  You  understood  Mr.  Monson’s  testimony  to  the  effect 
that  what  actually  occurred  was  that  at  December  31,  1944 
the  carrier  purchased  a  body  of  Navy  property  to  which 
the  Navy  had  title — 

A.  That  is  right. 

Q.  — which  had  a  value;  that  the  carrier  paid  a  price 
for  that  property? 

A.  That  is  right. 

Q.  That  the  price  was  somewhere  in  the  neighborhood 
of  300  thousand  dollars? 

A.  That  is  right. 

Q.  That  it  consisted  of  53  thousand  dollars  in  the  form 
of  cash  and  the  balance  in  the  form  of  an  offset  of  the 
carrier’s  claim  against  the  Navy  for  a  similar  amount  on 
hand  to  January,  1943? 

A.  Well,  in  effect,  as  I  see  that  transaction,  Pan  Amer¬ 
ican  purchased  approximately  353  thousand  dollars’  worth 
of  inventory  from  the  Navy  on  December  31,  1944. 

686  Similarly,  however,  the  Navy  purchased  from  Pan 
American,  as  of  January  1,  1943,  inventories  in  the 

neighborhood  of  300  thousand  dollars.  And  this  is  the  net 
difference  between  the  two. 

(Witness  pauses) 
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Examiner  Stodola:  Can  yon  answer  that  question,  Mr. 
Craig? 

The  Witness:  Yes.  I  was  a  little  bit  uncertain  as  to  the 
facts;  as  to  what  these  expended  inventories  were,  actually. 
It  is  mv  understanding  with  respect  to  what  these  expended 
inventories  were :  that  Pan  American  had,  prior  to  the  time 
the  Navy  contract  came  along,  expended  from  their  stocks 
and  charged  to  the  commercial  operations,  prior  to  nineteen 
forty-four,  certain  inventories,  amounting  to  somewhejre  in 
the  neighborhood  of  300  thousand  dollars;  that  similarly, 
when  Pan  American  took  from  the  Navy  at  the  end  of  the 
contract  period,  there  was  an  inventory  of  similar  parts  of 
350  thousand  dollars,  which  previously  had  been  charged 
out  of  their  stocks  during  the  period  of  the  Navy  operation. 

Now,  there  was  a  net  difference  of  53  thousand  dollars. 
Do  I  understand  that  is  right? 

By  Mr.  Slate: 

Q.  Yes. 

A.  Under  those  circumstances,  then,  if  Pan  American 
had  charged  the  entire  amount  of  the  cost  of  that  inventory 
as  of  December  31,  1944  to  the  1945  expenses,  they  wjould 
be  duplicating  those  expenses  to  the  extent  that  theyj  had 
been  already  covered  by  costs  reported  in  the  year  1942. 

Q.  When  you  buy  property  to  which  another  party  has 
title,  which  has  value,  the  computation  of  the  price  ii  not 
affected  by  the  accounting  treatment  given  byt  the 
687  original  owning  party  as  to  the  cost  of  producing 
that  property,  is  it? 

Mr.  Burt:  I  object  to  that  question. 

Examiner  Stodola:  What  are  the  grounds  of  the  ob¬ 
jection? 

Mr.  Burt:  It  isn’t  clear  to  me,  and  I  don’t  see  how  it  is 
clear  to  the  witness. 

Mr.  Slate:  Let  me  try  it  again. 
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By  Mr.  Slate: 

Q.  You  agreed  that  this  expended  inventory  at  the  end 
of  1944  was  property  which  was  owned  by  the  Navy,  re¬ 
gardless  of  its  accounting  history? 

A.  That  is  right. 

Q.  You  agree  that  it  was  property  for  which  the  Navy 
was  entitled  to  exact  a  price  of  something  in  the  neighbor¬ 
hood  of  350  thousand  dollars? 

A.  That  is  right. 

Q.  You  agree  that  Pan  American  paid  that  price? 

A.  In  effect,  they  did,  yes. 

Q.  Now,  if  that  property  had  been  purchased  from  John 
Doe  or  from  United  States  Steel  or  from  anybody  but  the 
Navy,  if  it  had  been  brought  into,  physically  into,  the 
carrier’s  operations  at  January  1,  1945,  from  some  other 
location,  and  it  had  no  accounting  history  in  the  carrier’s 
operations,  what  would  the  proper  accounting  treatment 
be  of  that  price? 

A.  Under  the  circumstances  you  state,  one  of  two  things 
could  happen.  Either  small  expendable  items  could  be 
charged  directly  off  to  expense,  or  they  could  be  deferred 
and  charged  out  of  stocks  as  used. 

Q.  In  any  event,  the  entire  price  eventually  would 
688  have  found  its  way  into  expenses  subsequent  to 
January  1,  1945? 

A.  Under  the  circumstances  you  enumerate,  that  is  true. 

Q.  Now,  how  do  you  distinguish  that  from  the  situation 
we  are  talking  about? 

A.  On  the  grounds  that  approximately  three  hundred 
thousand  dollars  of  this  gross  350  thousand  dollars — or 
let  me  put  it  this  way:  if  this  were  a  service  rate  we  were 
arguing  about  here,  I  would  be  in  agreement  with  you 
that  the  normal  costs  should  be  used  for  determining  what 
the  rates  should  be.  But  where  a  question  of  subsidy 
comes  in,  I  think  the  Board  has  to  prevent  the  possibility 
of  a  duplication  of  costs. 
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And  I  think  that  in  effect  this  item  is  a  duplication  of 
costs,  in  the  sense  that  the  Board  has  already  allowed  for 
approximately  300  thousand  dollars  of  that  in  the  1942  Jrate. 

Consequently,  by  merely  allowing  the  additional  53  thou¬ 
sand  here,  there  is  no  duplication. 

Q.  You  recall,  of  course,  that  during  the  period  from 
December  13, 1941  to  the  end  of  1942,  the  Atlantic  Division 


of  the  carrier  was  on  a  service  rate  basis? 

A.  That  is  right. 

Q.  Since  what  I  will  call  the  cost  of  producing  that  clos¬ 
ing  inventory'  on  hand  at  December  31, 1944  had  been  borne 
by  the  Navy,  in  what  way  would  the  charge  by  the  carrier 
of  the  gross  price  to  expenses  subsequent  to  January  1, 
1945  have  resulted  in  a  duplication  of  expense  from  the 
rate  case  standpoint? 

A.  To  the  extent  that  the  original  costs  wer0  not 
689  covered  by  the  rate  fixed  in  the  year  1942,  there 
would  be  lio  duplication. 

Q.  Well,  to  the  extent  that  in  the  closing  inventory,  at 
December  31,  1944,  there  was  property  which  had  been  on 
hand  at  the  beginning  of  1943,  the  Navy  purchased  that 
from  Pan  American,  and  therefore  bore  the  expense  of 
creating  the  inventory? 

A.  That  is  right. 

Q.  To  the  extent  that  there  was  other  property  id  the 
closing  inventory,  the  Navy  bore  the  expense  by  charges 
to  current  operations  during  the  Navy  contract  period. 

Therefore,  the  Navy  bore  the  entire  cost  of  creating  the 


inventory? 

A.  That  is  right. 

Q.  Now,  I  ask  you  again:  In  what  way  the  charge  by 
Pan  American  to  the  expenses  of  the  post-contract  period 
of  the  price  paid  to  the  Navy  for  that  inventory,  the  cost 
of  which  it  entirely  bore,  would  have  resulted  in  duplica¬ 
tion  of  rate  case  expense? 

A.  If  you  limit  it  specifically  to  inventory  that  wds  on 
hand  at  December  31,  1944,  in  the  creation  of  inventory 
there  would  be  no  duplication. 
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By  Mr.  Slate: 

Q.  You  agreed  that  this  expended  inventory  at  the  end 
of  1944  was  property  which  was  owned  by  the  Navy,  re¬ 
gardless  of  its  accounting  history? 

A.  That  is  right. 

Q.  You  agree  that  it  was  property  for  which  the  Navy 
was  entitled  to  exact  a  price  of  something  in  the  neighbor¬ 
hood  of  350  thousand  dollars? 

A.  That  is  right. 

Q.  You  agree  that  Pan  American  paid  that  price? 

A.  In  effect,  they  did,  yes. 

Q.  Now,  if  that  property  had  been  purchased  from  John 
Doe  or  from  United  States  Steel  or  from  anybody  but  the 
Navy,  if  it  had  been  brought  into,  physically  into,  the 
carrier’s  operations  at  January  1,  1945,  from  some  other 
location,  and  it  had  no  accounting  history  in  the  carrier’s 
operations,  what  would  the  proper  accounting  treatment 
be  of  that  price? 

A.  Under  the  circumstances  you  state,  one  of  two  things 
could  happen.  Either  small  expendable  items  could  be 
charged  directly  off  to  expense,  or  they  could  be  deferred 
and  charged  out  of  stocks  as  used. 

Q.  In  any  event,  the  entire  price  eventually  would 
688  have  found  its  way  into  expenses  subsequent  to 
January  1,  1945? 

A.  Under  the  circumstances  you  enumerate,  that  is  true. 

Q.  Now,  how  do  you  distinguish  that  from  the  situation 
we  are  talking  about? 

A.  On  the  grounds  that  approximately  three  hundred 
thousand  dollars  of  this  gross  350  thousand  dollars — or 
let  me  put  it  this  way:  if  this  were  a  service  rate  we  were 
arguing  about  here,  I  would  be  in  agreement  with  you 
that  the  normal  costs  should  be  used  for  determining  what 
the  rates  should  be.  But  where  a  question  of  subsidy 
comes  in,  I  think  the  Board  has  to  prevent  the  possibility 
of  a  duplication  of  costs. 
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And  I  think  that  in  effect  this  item  is  a  duplication  of 
costs,  in  the  sense  that  the  Board  has  already  allowed  for 
approximately  300  thousand  dollars  of  that  in  the  1942  rate. 

Consequently,  by  merely  allowing  the  additional  53  thou¬ 
sand  here,  there  is  no  duplication. 

Q.  You  recall,  of  course,  that  during  the  period  from 
December  13, 1941  to  the  end  of  1942,  the  Atlantic  Division 
of  the  carrier  was  on  a  service  rate  basis? 

A.  That  is  right. 

Q.  Since  what  I  will  call  the  cost  of  producing  that  clos¬ 
ing  inventory  on  hand  at  December  31, 1944  had  been  Iporne 
by  the  Navy,  in  what  way  would  the  charge  by  the  carrier 
of  the  gross  price  to  expenses  subsequent  to  January  1, 
1945  have  resulted  in  a  duplication  of  expense  froEji  the 
rate  case  standpoint? 

A.  To  the  extent  that  the  original  costs  were  not 
689  covered  by  the  rate  fixed  in  the  year  1942,  there 
would  be  ho  duplication. 

Q.  Well,  to  the  extent  that  in  the  closing  inventory,  at 
December  31,  1944,  there  was  property  which  had  been  on 
hand  at  the  beginning  of  1943,  the  Navy  purchased  that 
from  Pan  American,  and  therefore  bore  the  expense  of 
creating  the  inventory? 

A.  That  is  right. 

Q.  To  the  extent  that  there  was  other  property  it  the 
closing  inventory,  the  Navy  bore  the  expense  by  charges 
to  current  operations  during  the  Navy  contract  period. 

Therefore,  the  Navy  bore  the  entire  cost  of  creating  the 
inventory? 

A.  That  is  right. 

Q.  Now,  I  ask  you  again:  In  what  way  the  charge  by 
Pan  American  to  the  expenses  of  the  post-contract  period 
of  the  price  paid  to  the  Navy  for  that  inventory,  the  cost 
of  which  it  entirely  bore,  would  have  resulted  in  du  plica¬ 
tion  of  rate  case  expense? 

A.  If  you  limit  it  specifically  to  inventory  that  was  on 
hand  at  December  31,  1944,  in  the  creation  of  inventory 
there  would  be  no  duplication. 
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Q.  I  see.  In  view  of  that,  do  you  want  to  change  your 
previous  answer  as  to  the  accounting  treatment  that  should 
be  given  to  this  property? 

A.  To  the  inventories?  No,  I  think  that  it  should  have 
been  either  charged  to  capitalized  and  amortized  during 
the  period  in  which  the  property  was  actually  used,  or 
charged  off  to  expense. 

690  Q.  But  I  believe  you  said  it  would  not  have  been 
proper  for  the  carrier  to  charge  the  gross  price  to 
post-contract  expense,  either  directly  or  through  amortiza¬ 
tion,  because  to  do  so  would  have  resulted  in  a  duplication 
of  expenses  between  rate  review  periods. 

That  was  the  basis  upon  which  you  distinguished  this 
situation  from  the  situation  where  the  carrier  might  have 
bought  a  similar  type  of  property  from  a  third  party. 

A.  My  first  statement  was  predicated  upon  the  net  dif¬ 
ference  between  the  inventory  which  the  Navy  took  over 
from  Pan  American  as  of  January  1,  1943,  as  contrasted 
with  the  inventory  which  Pan  American  took  over  from 
the  Navy  January  1,  1945. 

Now,  to  the  extent  that  the  rate  for  the  year  1942  was 
predicated  upon  the  costs  of  creating  the  inventory  on 
hand  when  the  Navy  took  over,  there  would  be  a  dupli¬ 
cation  in  the  allowance  for  expended  inventories  if  the 
gross  amount  of  the  present  inventory  were  charged  off 
to  1945  operations. 

Q.  If  we  had  bought  a  similar  inventory  from  United 
States  Steel,  the  accounting  history  of  the  expense  of  cre¬ 
ating  that  inventory  on  the  books  of  United  States  Steel 
would  have  no  effect  on  the  proper  method  for  which  we 
should  have  accounted  for  it  when  we  acquired  it;  is  that 
correct? 

A.  That  is  correct. 

Q.  Then  I  understand  your  position  to  be  that  if  the 
carrier  had  sought  to  charge  post-contract  expenses  with 
the  gross  price,  that  in  effect  would  have  given  it  a  profit 
on  the  sale  of  the  inventory  on  hand  at  January  1,  1943, 
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because  the  expense  of  creating  that  inventory  had  fceen 
borne  by  the  pre-contract  period? 

691  A.  That  is  right. 

Q.  And  you  would  therefore  say  that  it  would  be 
proper  to  take  that  profit  into  account  in  1945? 

A.  That  is  right.  Because,  as  I  started  out  to  say,  this 
is  a  reconversion  period  from  contract  to  commercial,  and 
just  as  when  the  Pan  American  went  into  military  contract 
operations  back  in  1943,  there  was  a  conversion  period 
there. 

And  Navy,  by  buying  inventories  from  Pan  American, 
created  a  profit  to  Pan  American,  due  to  the  fact  that)  the 
previous  rate  case  had  recognized  those  costs  in  establish¬ 
ing  the  rate. 

Q.  Then  it  must  also  be  your  position  that  1945  should 
be  charged  with  any  losses  that  occurred  in  the  sale  of 
property  to  the  Navy  in  1942? 

A.  I  think  that  would  consistently  follow. 

«  *  *  *  *  •  •  •  *|* 

Q.  Now,  in  view  of  that,  Mr.  Craig,  and  in  view  of  the 
manner  in  which  the  carrier  has  actually  reported  this 
transaction,  consistently  with  its  standard  accounting 
pattern,  don’t  you  think  that  it  is  simpler  to  do  it  that 
■way  than  to  try  to  unravel  all  these  old  transactions^ 

A.  It  may  be  simpler.  'It  would  depend  to  a  large  degree 
upon  the  extent  of  these  items. 

692  In  other  words,  I  think  if  there  were  several  rrjinor 
items  it  would  make  no  difference  whether  you 

followed  the  basis  that  Pan  American  has  used  or  the  tasis 
that  I  suggest.  But  where  it  involves  a  substantial  amount 
of  money  and  it  is  going  to  constitute  requirements  for 
substantial  duplications  in  Government  subsidy,  I  think 
that  careful  consideration  should  be  given  to  avoiding 
such  a  possibility. 

Q.  Then  in  the  event  that  we  have  suffered  substantial 
losses  on  the  sale  of  property  to  the  Navy,  you  would 
recommend  that  we  make  a  claim  in  this  proceeding  that 
they  be  allowed? 

*****#*##» 
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The  Witness:  I  think  that,  in  answer  to  the  last  question, 
if  substantial  losses  had  been  incurred  in  the  sale  of  equip¬ 
ment  to  the  Navy,  and  if  that  loss  were  determined  on  the 
basis  of  depreciation  rates  recognizable  by  the  Board  in 
previous  rate  cases,  there  may  be  some  justification  for 
taking  into  consideration  the  losses  from  the  sale  of 
equipment. 

*****  ***** 

693  Q.  Mr.  Craig,  I  take  it  that  the  corrections  you 
made  in  certain  of  the  exhibits  at  the  opening  of 
your  testimony  related  to  a  change  in  the  542  thousand 
dollar  figure  for  accrued  vacations  which  appears  in  Ex¬ 
hibit  27  at  various  places? 

A.  That  is  right. 

Q.  What  was  the  gross  figure  you  are  now  proposing 
to  allocate? 

A.  I  would  have  to  add  them  up.  There  are  three 
figures.  $877,641:  that  is  for  the  three  divisions,  the 
Alaska,  Pacific,  and  Atlantic  Divisions. 

Q.  What  is  the  source  of  that  figure? 

A.  As  I  understand  it,  it  is  supplied  through  a  letter 
of  Pan  American’s  counsel  to  Public  Counsel. 

Q.  I  show  you  an  appendix  to  a  letter  dated  December 
7,  1946  from  counsel  for  Pan  American  to  counsel  for  the 
Board,  Public  Counsel,  and  ask  you  if  the  following  four 
figures,  there  set  out,  compose  the  total  you  have  just 
stated:  for  the  year  1944,  Alaska  Sector,  $87,511.13;  for 
the  year  1944,  Atlantic  Division,  $279,162.39 ;  for  the  year 
1945,  Pacific  Sector,  $490,000;  for  the  year  1945,  Atlantic 
Division,  $14,967.36. 

A.  That  is  right. 

Q.  Now,  may  I  ask  how  you  have  allocated  that  total 
amount  to  the  three  divisions? 

A.  Yes.  $87,511  to  Alaska;  $490,000  to  the  Pacific  Divi¬ 
sion;  and  $294,130  to  the  Atlantic  Division. 

•  Q.  Now,  referring  to  the  amount  of  $294,130  that 
you  say  should  be  taken  into  account  in  the  Atlantic 


Case,  on  what  theory  do  you  propose  to  take  that  into 
account? 

694  A.  On  the  theory  that  these  payments  were  made 
by  the  Navy  for  vacations,  which,  in  substantial 

part  at  least,  would  be  taken  in  the  year  1945,  arid  the 
cost  charged  to  the  year  1945. 

Q.  And  so  you  propose  to  take  the  amount  into  account 
as  a  reduction  in  1945  expense? 

A.  That  is  right;  on  the  grounds  that  the  expense  has 
already  been  paid  for  by  the  Navy. 

Q.  What  do  you  propose  to  do  with  respect  io  the 
vacation  liability  accrued  at  December  31,  1945? 

A.  I  think  that  is  immaterial.  I  may  elaborate  upon 
that. 

I  don’t  know  of  any  company  following  an  accrual  basis. 
Anyway,  this  item  is  sliced  so  that  eventually,  whether  . 
you  are  on  an  accrual  or  cash  basis  in  so  far  as  vacations 
are  concerned,  the  carrier  is  going  to  get  revenues  of 
$294,130  over  and  above  the  actual  costs  in  the  aggregate. 

Now,  theoretically  it  may  not  be  until  the  last  year  of 
operation  of  the  carrier  that  they  will  realize  thajt  rev¬ 
enue,  but  at  some  time  they  will.  And  in  fact,  if  the  Board 
does  not  take  it  into  consideration  here  as  an  offsetting 
of  subsidy,  the  Government  in  effect  will  have  allowed 
this  item  of  cost  twice. 

Q.  So  that  you  are  now  in  the  business  of  protecting  the 
Navy  Department? 

A.  I  think  that  the  Board  has  to  recognize  the  Overall 
effect  upon  the  Government  in  payment  for  services  ren¬ 
dered. 

Q.  Very  well.  Then  may  we  present  you  w^th  the 

695  bill  for  the  disallowances  under  the  Atlantic^  Navy 
contract? 

Mr.  Burt:  I  object  to  that. 

Mr.  Slate:  I  will  change  the  form  of  the  question. 
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By  Mr.  Slate: 

Q.  On  yonr  theory  would  it  not  be  proper  for  the  ex¬ 
penses  of  this  period  to  be  charged  with  disallowances 
under  the  Navy  contract  as  an  offset  against  this  profit 
under  this  Navy  contract,  as  you  describe  it? 

A.  No,  I  think  they  are  two  entirely  different  things. 
The  Navy  contract  disallowances,  unless  it  can  be  estab¬ 
lished  that  they  contribute  to  the  commercial  operations, 
should  not  be  taken  into  consideration  in  fixing  the  mail 
rate. 

However,  this  item,  since  there  is  reimbursement  for 
costs  which  will  be  charged  to  the  commercial  operations 
performed  in  the  year  1945,  should  be  taken  into  con¬ 
sideration. 

Q.  I  thought  you  said  this  item  was  revenue  that  would 
stretch  over  a  considerable  period  and  in  fact  would  not 
be  realized  until  the  carrier  terminates  its  corporate 
existence  ? 

A.  I  said  that  the  placing  of  the  carrier’s  vacation 
policy  on  an  accrual  basis  would  merely  defer  the  time 
until,  in  fact,  it  became  additional  revenue  to  the  carrier. 
It  would  not  change  the  net  effect  of  the  item  being  reim¬ 
bursement  for  the  same  cost  that  had  been  previously 
paid  for  by  the  Navy  Department. 

Q.  Well  now,  if  you  take  this  amount  in  reduction  of 
1945  expense,  as  you  propose  to  do,  will  that  not  result 
in  an  under-statement  of  1945  expenses? 

696  A.  It  will  result  in  an  under-statement  of  what 
the  normal  costs  of  operations  would  have  been. 

Q.  I  wmuld  like  you  to  answer  that  particular  question: 
will  it  result  in  an  understatement  of  the  actual  1945  costs? 

A.  No,  I  don’t  believe  it  will,  because  it  is  merely  a 
cost  that  has  been  reimbursed  by  the  Navy  Department. 
It  is  costs  that  are  being  paid  for  by  the  Navy  Department. 

In  other  words,  it  is  not  under-statement  of  the  cost  to 
the  Carrier. 
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Q.  Well  now,  which  is  it?  In  an  earlier  answer,  yon 
said  it  was  profit  on  the  Navy  contract.  Now  you  appar¬ 
ently  think  it  is  a  prepaid  expense. 

A.  If  I  said  it  was  a  profit,  that  was  an  unfortunate 
choice  of  word.  In  effect,  it  is  presumably  intended  by 
the  Navy  Department  to  offset  costs  incurred  during  eom- 
merical  operations. 

Now,  when  I  brought  in  the  profit  concept:  if  the  carrier 
places  vacations  on  an  accrual  basis,  in  effect  it  wiU  be 
a  windfall  to  the  carrier  at  some  later  date. 

Q.  Well  now,  suppose  the  opening  and  closing  vacation 
liability  reserves  under  the  Navy  contract  had  been  equal? 
Would  they  not  simply  have  washed  out? 

A.  That  is  right.  They  would  have  been  the  same. 

Q.  But  on  your  theorj'  you  would  nevertheless  take  the 
entire  closing  reserve  in  reduction  of  1945  expense? 

A.  The  closing  reserve  at  the  time  the  Navy  contract 
terminated? 

Q.  That  is  right. 

697  A.  I  would  take  it  into  consideration  in  reduction 
of  1945  expense,  yes,  on  the  same  grounds  that  in 
the  case  of  the  Alaska  Division,  as  of - 

Q.  This  is  about  the  Atlantic  Division  now. 

A.  That  is  right.  I  take  the  entire  amount  in  as  rev¬ 
enue  for  the  year  1945. 

Q.  Let  me  make  sure  that  I  understand  this  clearly, 
because  it  astonishes  me :  Even  though,  on  my  assumption, 
the  entire  transaction  from  an  accounting  standpoint,  or 
from  a  cost  standpoint,  or  for  that  matter  from  a  revenue 

the 
the 
[1945 


standpoint,  would  have  been  a  complete  “wash”  oq 
books  of  the  carrier,  you  nevertheless  would  take 


entire  amount  of  the  closing  reserve  in  reduction  of 
expense? 

A.  Let  me  put  it  this  way:  If  the  carrier  had  never 
made  a  payment  in  any  sense  for  vacation  accrued  prior 
to  the  time  the  Navy  contract  was  entered  into,  then  I 
would  just  take  the  net  difference  between  the  two  in¬ 
ventories. 
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Q.  Wasn’t  that  in  effect  done? 

A.  It  was  my  impression  in  the  case  of  the  Atlantic 
Division  that  the  inventory  accrual,  at  the  time  Pan 
American  entered  into  the  contract  with  the  Navy,  was 
considered  along  with  several  other  items  which  were 
under  negotiations  at  that  time;  the  major  item  of  which 
was,  I  think,  the  rental  of  the  Boeing  314  aircraft. 

Q.  Where  did  you  get  that  impression? 

A.  I  don’t  recall  just  now.  It  was  one  of  the  impres¬ 
sions  I  had. 

Q.  Did  you  get  the  impression  from  any  document  that 
you  have  seen? 

698  A.  Not  that  I  recall. 

Q.  From  conversation  with  anybody? 

A.  Possibly. 

Q.  Who?  You  are  not  at  all  clear  about  that? 

A.  No,  just  an  impression. 

Q.  Have  you  read  the  Navy  contract? 

A.  No,  I  haven’t. 

Q.  Now,  in  the  event  that  your  impression  as  to  that 
matter  is  incorrect,  and  assuming  with  me,  for  the  purpose 
of  your  answer,  that  Pan  American  did  pay  the  Navy  the 
opening  vacation  accrual,  and  that  the  Navy  paid  back 
the  same  amount  to  Pan  American,  would  you  still  say 
that  you  would  take  the  closing  reserve  in  its  entirety  as 
a  reduction  of  post-contract  expense? 

A.  If  the  final  settlement  was  a  settlement  between  the 
Navy  and  Pan  American  on  the  basis  of  the  relative 
balance  of  accrued  vacation,  I  would  take  it  in  on  the 
net  balance  basis. 

Q.  Well,  I  don’t  think  you  have  quite  answered  my 
question.  One  of  the  hypotheses  was  that  the  opening  and 
closing  amounts  vrere  equal? 

A.  It  would  depend  whether  or  not  Pan  American  had 
paid  the  Navy  for  the  accrued  vacation. 

Q.  That  is  also  part  of  my  hypothesis. 

A.  That  they  had? 

Q.  Yes.  •  ' 
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Mr.  Burt:  I  think  the  hypothesis  is  rather  complicated. 
It  might  help  the  record  if  Mr.  Slate  would  restate!  it  in 
its  entirety. 

699  Mr.  Slate:  All  right. 

By  Mr.  Slate: 

Q.  Assuming  (1)  that  Pan  American  in  effect  pajd  the 
Navy  the  opening  vacation  reserve  at  January  1,  1943; 
assuming  (2)  that  the  Navy  in  effect  repaid  Pan  American 
the  closing  vacation  reserve  at  December  31,  1944j ;  and 
assuming  (3)  that  those  two  amounts  were  equal:  I  ask 
you  if,  under  those  circumstances,  you  would  stiff  take 
into  account  in  reduction  of  1945  expense  the  entire  ajnount 
of  the  closing  reserve? 

A.  That  is  right.  Because  the  amount  that  Pan  J^meri- 
can  paid  the  Navy  at  the  beginning  of  contract  operations 
■were  costs  which  were  not  properly  attributable  ^o  the 
military  contract  period  of  operations. 

And  consequently,  the  cost  of  those  vacations  should 
have  been  charged  against  the  commercial  operations. 

Conversely,  the  payments  from  the  Navy’  to  Pan  Ameri¬ 
can  at  the  end  of  a  contract  period  are  reimbursements 
for  costs  which  will  be  incurred  during  the  period  of  com¬ 
mercial  operations. 

Q.  Then  your  answer — I  stress  this,  because  it  aston¬ 
ishes  me,  as  I  say — your  answer  is  that  you  w’ould  take 
the  entire  closing  reserve  under  those  circumstances  as  a 
reduction  of  1945  expense? 

A.  That  is  right. 

Q.  Under  those  conditions,  then,  w’ould  the  resiilt  not 
be  that  the  carrier  would  in  effect  pay  the  Goveijuiment 
twice;  both  for  the  opening  and  the  closing  reserVe? 

A.  The  company  wouldn’t  be  paying  ft>r  the 

700  closing  reserve,  since  the  payments  were  m^de  by 
the  Navy  Department. 

In  so  far  as  the  opening  reserve  is  concerned — — 

Q.  Yes,  as  a  matter  of  fact,  my  question  -was  erroneous. 
Let  me  ask  you  another  question. 
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On  your  theory,  then,  since  the  payment  by  the  Navy 
of  the  closing  reserve  would  in  effect  be  washed  out  by 
the  CAB’s  taking  it  as  a  credit  in  1945  against  1945  ex¬ 
pense,  the  net  effect  of  the  whole  transaction  would  have 
been  that  the  carrier  simply  paid  the  Navy  Department 
the  amount  of  the  opening  reserve,  and  that  is  the  end 
of  it? 

A.  That  is  right. 

Q.  Do  you  think  that  is  equitable? 

A.  Well,  to  the  extent  that  the  opening  reserve  had  not 
been  covered  by  mail  pay,  I  think  that  the  carrier  would 
have  a  legitimate  claim  on  that  opening  reserve. 

Mr.  Burt:  May  I  have  the  answer,  please? 

Examiner  Stodola:  Please  read  the  answer,  Mr.  Re¬ 
porter.  (Answer  read) 

By  Mr.  Slate: 

Q.  Your  answer  to  that  is  that  it  vrould  be  equitable 
to  require  the  carrier  in  effect  simply  to  pay  the  Govern¬ 
ment  the  opening  reserve  if  the  amount  of  that  reserve 
had  been  reimbursed  in  prior  mail  pay? 

A.  In  effect,  that  is  right.  I  might  explain  my  position. 

Q.  May  I  just  go  on  with  one  more  question,  and  then 
you  can  explain — if  you  don’t  mind. 

A.  All  right. 

Q.  Isn’t  it  the  fact  that  since  that  opening  re- 
701  serve  was  computed  on  an  accrual  basis,  it  did  not 
represent  expense  actually  incurred  and  reported, 
because  it  was  on  an  accrual  basis;  it  was  a  liability? 

A.  I  don’t  follow  your  question. 

Q.  Well,  it  did  not  represent - 

Mr.  Burt:  I  think  Mr.  Roth  is  in  a  position  to  clear  up, 
and  it  might  save  time  if  Mr.  Roth  did  clear  up,  what 
happened  at  the  time  of  the  opening  of  the  reserve  at  the 
start  of  the  Navy  contract. 

•  ••••••••• 
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The  Witness:  If  it  had  been  accrued,  it  represented  a 
liability,  and  the  opening  inventory  presumably  would 
have  reported  it  as  a  cost  during  the  period  in  which  it 
was  accrued. 

By  Mr.  Slate: 

Q.  But  your  answer  related  itself  to  the  possibility  that 
this  vacation  expense,  actual  vacation  expense,  underlying 
that  opening  reserve,  had  been  charged  to  the  priojr  rate 
review  period.  What  I  am  asking  you  is:  isn’t  it  the  fact 
that  that  reserve,  as  in  the  case  of  all  such  reserve^,  is  a 
prediction  of  future  expense?  It  is  not  a  reflection  of  past 
expense. 

A.  It  is  a  reflection  of  past  expense.  It  was  created 
during  the  period. 

Q.  Well  now,  in  that  connection,  since  the  carrier 
702  was  not  reporting  vacation  cost  on  an  accrual  basis 
but  on  a  cash  basis,  doesn’t  the  fact  that  that  re¬ 
serve  computation  was  made  and  the  amount  was  paid  to 
the  Navy  indicate  that  the  expenses  had  not  been  borne 
by  the  period  prior  to  January  1,  1943? 

A.  It  would  depend  upon  the  date  upon  which  the 
accrual  was  set  up.  If  the  accrual  was  made  in  December, 
1942,  presumably  the  cost  of  creating  that  reserve  would 
have  been  charged  to  the  1942  operations. 

Q.  But  this  wTas  not  actually  a  reserve  in  the  accounting 
sense.  It  was  merely  a  computation  made  for  the  purpose 
of  the  contract. 

Q.  That  is  true,  but  Pan  American  presumably  made 
the  payment.  Rather  than  reserve,  it  would  presumably  be 
merely  a  reduction  of  cash  in  that  event. 

Q.  Do  you  know  whether  any  allowance  was  mkde  in 
the  previous  Atlantic  Rate  Case  for  such  an  accrued? 

A.  In  the  previous  Atlantic  Rate  Case,  an  allowance  had 
not  been  made  for  this  accrual,  since  at  the  time  tljie  rate 
case  was  in  process,  the  carrier  was  on  a  cash  basis,  and 
the  estimates  were  predicated  upon  a  cash  basis. 
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Q.  And  therefore,  none  of  the  expense  computed  in  that 
reserve  could  possibly  have  been  borne  by  the  period  prior 
to  January  1,  1942? 

A.  In  so  far  as  rate  making  purposes  are  concerned,  it 
was  not  borne. 

Q.  For  what  purpose  might  it  have  been? 

A.  I  imagine  it  would  be  reported  on  the  2380 ’s  as  cost 
during  that  period. 

703  Q.  The  expenses  reflected  in  this  reserve,  you 
think,  were  reported  in  the  2380 ’s? 

A.  It  would  depend  upon  the  time  when  the  carrier 
negotiated  this  settlement.  If  the  settlement  was  reflected 
in  the  final  December,  1942  report,  presumably  your  costs 
wTould  have  been  increased  by  the  amount  of  that  settle¬ 
ment,  and  either  you  would  have  a  reserve  in  that  amount 
or  your  current  assets  would  be  reduced  by  it. 

Q.  But  you  haven’t  ascertained  whether  that  was  done 
or  not? 

A.  No,  I  haven’t. 

Q.  You  were  aware  of  the  fact  that  the  Navy  contract 
wasn’t  executed  until  November,  1943? 

A.  I  wasn’t  aware  of  the  particular  date.  I  knew  it  was 
sometime  towards  the  middle  of  the  year,  I  thought.  I 
didn’t  know  it  was  as  late  as  November. 

Q.  If  you  will  accept  my  statement  as  to  that,  do  you 
still  think  that  the  amount  might  have  been  reported  in 
the  1942  2380 ’s? 

A.  I  presume  it  hasn’t  been.  I  presume  it  would  be  a 
charge  against  surplus  for  the  year  1943. 

*  *  *  *  #  *  *  *  *  * 

726  Redirect  Examination 

By  Mr.  Burt: 

*****  ***** 

727  Q.  In  your  cross  examination,  Mr.  Craig,  you 
stated  that  the  foreign  mail  receivable  was  originally 

accrued  as  revenue  in  the  year  1941.  Do  you  have  anything 
further  to  add  to  that  statement? 


A.  I  would  merely  like  to  add,  while  originally  revenue 
had  been  accrued  as  1941  revenue,  at  the  time  the  IBooks 
had  been  closed,  both  the  revenue  and  the  receivable  had 
been  written  off  the  books. 

Q.  Do  you  have  any  further  statement  to  make  oh  the 
question  of  foreign  mail  receivables? 

A.  No,  I  have  not. 

Q.  Directing  your  attention  to  the  testimony  on  accrued 
vacation  pay  and  the  related  accounting  practice  and  treat¬ 
ment  of  expended  inventories,  have  you  any  statement 
that  you  would  care  to  make  on  that  subject? 

A.  Yes,  I  do. 

In  view  of  the  confusion  which  apparently  exists  as  to 
our  position  with  respect  to  accrued  vacation  expense  and 
“expended”  inventory,  I  would  like  to  restate  the  principle 
we  think  should  be  followed  in  establishing  a  rate  ih  this 
proceeding. 

In  the  first  place,  it  is  our  belief  that  as  a  general  prin¬ 
ciple  all  rates  should  be  predicated  upon  only  the  costs 
reasonably  necessary  to  the  performance  of  the  common 
carrier  services  under  review  and  not  necessarily  upjbn  all 
costs  actually  incurred  by  the  carrier  within  the  lijmited 
period  which  happens  to  be  under  review  for  rate-making 
purposes. 

728  In  the  present  instance  it  is  recognized  th^t  the 
reported  results  to  the  Board  for  the  period  under 
review  are  abnormal  in  many  -  respects  and  do  not  truly 
reflect  the  costs  required  for  the  common-carrier  services 
performed  during  this  period.  The  costs  reported  during 
the  period  under  review  in*  this  case  have  been  influenced, 
first,  by  the  carrier’s  activities  in  converting  from  military 
contract  operations  to  common-carrier  operations;  second, 
by  the  carrier’s  program  of  converting, the  Atlantic  Divi¬ 
sion  from  flying  boats  to  land  planes,  and  third,  by  costs 
incurred  in  anticipation  of  expansion  in  operating  volume 
during  1946  and  subsequent  years.  In  view  of  the  fact 
that  the  period  under  review  is  essentially  a  period  of 
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conversion  from  military  contract  operations  and  the  re¬ 
establishment  of  common-carrier  operations,  we  believe  it 
is,  impracticable  in  this  case  to  limit  the  costs  to  be  taken 
into  consideration  to  only  those  costs  necessary  to  the 
operations  performed  during  the  period  under  review.  Nor 
do  we  believe  it  to  be  practicable  in » this  case  to  defer  the 
consideration  of  pre-operating  costs  until  the  services  for 
which  incurred  actually  come  into  being. 

While  PAA  claims  that  normal  vacation  expenses  should 
be  taken  into  consideration,  no  suggestion  is  made  by  the 
carrier  that  other  costs  be  considered  on  a  normal  basis, 
nor  that  pre-operating  costs  be  deferred. 

It  is  our  position  that  the  net  cost  borne  by  the  carrier 
in  first  converting  from  common-carrier  to  .  military  oper¬ 
ations  and  then  from  military  operations  back  to  common- 
carrier  operations  should  be  recognized  by  the  Board  for 
rate-making  purposes.  This  principle  was  recog- 
729  nized  by  Pan  American  in  the  previous  Alaska  and 
Pacific  cases  in  its  claim  that  earned  vacation  costs 
should  be  taken  into  consideration  in  those  rate  pro¬ 
ceedings. 

On  this  basis,  it  is  our  position  that  earned  vacation  pay 
in  the  adjusted  amounts  set  forth  in  Exhibit  PC-27  should 
be  taken  into  consideration  but,  also,  that  any  accrued 
vacation  salaries  which  may  have  been  paid  by  PAA  to 
the  Navy  for  the  Atlantic  operations  should  be  deducted 
from  these  amounts  in  view  of  the  fact  that  this  cost  has 
never  been  taken  into  consideration  in  any  rate  proceeding. 

On  the  other  hand,  the  accrued  vacations  paid  by  PAA 
to  the  Navy  for  the  Alaska  and  Pacific  operations  have 
been  taken  into  account  in  previous  proceedings. 

Similarly,  wTe  believe  it  appropriate  for  the  Board  to 
take  into  consideration  the  cost  to  PAA  of  expanded  in¬ 
ventories  purchased  from  the  Navy  and  any  income  to 
PAA  from  the  sale  of  expanded  inventory  to  the  Navy 
in  connection  with  the  conversion  to  military  operations 
and  the  reconversion  ( to  common-carrier  operations.  Such 
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an  approach  will,  I  believe,  completely  reimburse  the 
carrier  for  conversion  costs. 

*****  ***** 

735  Recross  examination 
By  Mr.  Slate: 

*  *  *  *  *  *  *  *  *  * 

745  Q.  Now,  referring  to  your  statement,  Mr.  Craig, 
with  reference  to  accrued  vacation  expense  and  ex¬ 
pended  inventory  cost,  I  believe  you  referred  to,  or  you 
described  as  “anticipatory  costs”  incurred  by  the  Atlantic 
Division  in  1945 — what  cost  did  you  have  in  mind? 

A.  I  had  in  mind  no  specific  cost.  I  know  that  Pan 
American  has  a  large  equipment  program.  I  think  it  is 
common  knowledge  that  the  operations  in  1946  would  be 
somewhat  larger  than  they  were  in  1945. 

I  don’t  think  Pan  American  could  inaugurate  operations 
without  having  some  period  of  building  up  an  organization 
sufficient  to  operate  the  scale  of  operation  contemplated. 

Q.  But  you  have  no  definite  costs  in  mind  either  |as  to 
character  or  amount? 

A.  No,  I  do  not. 

Q.  .In  view  of  that,  how  would  you  propose  that  we  set 
these  costs  up  for  the  future? 

A.  I  think  those  costs  could  be  estimated.  The  $oard 
did  it  in  the  National  Airlines  case.  It  would  be  seemingly 
difficult  for  the  Board’s  staff  to  do  it  in  this  case,  because 
we  have  no  normal  period  against  which  w^  can 

746  make  a  comparison. 

Q.  In  other  words,  you  have  not  done  it  here? 

A.  We  have  not  had  the  information. 

Q.  Yet,  not  knowing  what  those  costs  are,  either  ks  to 
character  or  quantity,  you  propose  to  offset  against  them 
certain  other  costs  that  you  refer  to? 

A.  What  I  tried  to  bring  out  was  that  it  is  an  abnormal 
period  in  every  respect.  That  we  recognize  it  would  be 
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quite  impractical  to  try  to  segregate,  first,  conversion  cost; 
secondly,  preoperating  cost  from  your  normal  operating 
cost,  and  recognizing  it  was  an  abnormal  period  in  every 
respect,  it  is  my  opinion  that  by  including  the  earned  vaca¬ 
tion,  prepaid  vacation  salary  will  not  materially  distort  the 
results,  since  they  are  distorted  anyway. 

Q.  In  other  words,  you  propose  to  offset  an  amount 
definite  and  ascertainable  against  these  vague  instances 
you  know  nothing  about? 

A.  I  don’t  think  they  are  vague.  They  are  very  tangible. 
We  are  just  not  able  to  put  our  finger  upon  what  they  are. 

***** 

770  Mr.  Slate:  Mr.  Examiner,  I  have  an  objection  to 
several  exhibits. 

I  object,  first,  to  Exhibit  PC-3,  on  the  ground  that  it  is 
based  on  preliminary  figures  so  far  as  Pan  American  Air¬ 
ways  is  concerned.  Strike  that  latter.  Based  entirely  on 
preliminary  figures,  and  on  the  ground  also  that  the  com¬ 
pensatory  basis  which  this  exhibit  is  designed  to  support  is 
clearly  irrelevant  in  this  case. 

Mr.  Burt:  Mr.  Examiner,  it  is,  of  course,  true  that  ex¬ 
hibits  based  on  preliminary  figures  are  subject  to  later 
adjustment  when  more  accurate  figures  or  more  appro¬ 
priate  figures  are  available. 

I  think  that  objection,  however,  goes  to  the  weight  to 
be  given  the  figures,  and  not  to  the  relevancy. 

As  to  the  second  proposition,  that  the  compensatory 
basis  is  irrelevant,  I  think  that  will  have  to  depend  upon 
the  decision  on  the  full  record  in  this  proceeding.  I  am 
not  sure  that  it  is  established  that  it  is  irrelevant. 

Examiner  Stodola:  The  record  already  shows  the  pre¬ 
liminary  nature  of  the  data  in  Exhibit  3. 

Mr.  Burt:  Yes,  sir. 

Examiner  Stodola:  The  testimony  shows  that.  I  will 
rule  on  your  objections  after  you  have  stated  them  all. 
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Mr.  Slate:  Oh,  I  see. 

I  will  lodge  the  same  objections  to  Exhibit  PC-37. 

771  That  is  to  say,  not  that  the  data  on  which  it  is  jmsed 
are  preliminary,  but  on  the  ground  that  the  compen¬ 
satory  basis  for  mailrate  in  the  Alaska  proceeding  is  cljearly 
beside  the  point.  On  the  basis  not  only  of  the  figure^  fur¬ 
nished  by  the  carrier,  but  on  the  basis  of  any  reasonable 
adjustment  of  those  figures  that  might  be  made  oij  this 
record. 

*  *  «  #  *  *  •  *  *|* 

772  Mr.  Burt:  I  do  not  believe  that  it  is  accurate  to 
state  that  the  uniform  rate  is  still  not  an  isstie  in 

this  proceeding.  We  have  not  conceded  that  a  uniform 
rate  is  not  possible,  and  in  our  opinion  that  is  still  an  jssue. 

The  objection  to  the  preliminary  figures  I  have  already 
stated. 

As  long  as  the  record  shows  that  the  figures  are  pre¬ 
liminary  and  are  subject  to  adjustment,  it  seems  to  me?  that 
the  objection  goes  to  the  weight  and  not  to  the  relevjancy. 

As  for  the  fact  that  the  figures  are  in  controversy  not 
only  as  far  as  Pan  American  is  concerned  but  as  far  as 
Overseas,  the  figures  which  are  in  controversy  are 
specifically  set  forth,  and  the  Board  will  be  able  to 
determine  which  of  those  figures  are. 

*  *  •  *  *  **#«* 

786  Examiner  Stodola:  Very  well.  I  am  going  to 
ask  Public  Counsel  to  offer  25,  26  and  27  at  a  later 
time.  I  am  going  to  overrule  the  objections  to  PC-3,  PC-37, 
PC-4,  PC-5,  and  PC-34. 

Mr.  Burt:  May  I  ask  the  Examiner’s  ruling  on  PC-34A? 
Examiner  Stodola:  Your  objection  went  to  that? 

Mr.  Slate:  I  objected  to  both  exhibits. 

Examiner  Stodola:  I  will  over,  also,  the  objections  to 
PC-34A. 
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If  there  are  no  further  objections,  Public  Counsel’s  Ex¬ 
hibits  PC-1  thru  PC-24  inclusive,  as  well  as  Exhibits  PC-28 
thru  PC-37  inclusive,  are  received  in  evidence. 

(Exhibits  PC-1  thru  PC-24,  inclusive,  and  Exhibits  PC-28 
thru  P-37  inclusive,  received  in  evidence) 

790  You  may  proceed,  Mr.  Slate. 

Mr.  Slate:  Mr.  Examiner,  at  this  time  I  would  like 
to  offer  in  evidence  the  carrier’s  exhibits  which  have  been 
marked  for  identification  and  not  as  yet  admitted.  These 
exhibits  consist  of  exhibits  marked  PA-1  through  PA-24, 
inclusive,  with  the  exception  of  Exhibit  PA-15,  which  has 
already  been  admitted. 

There  is  also  an  exhibit  marked  Exhibit  PA-12-A  for 
identification.  At  this  time  I  would  also  like  to  point  out 
that  I  am  offering  in  evidence  the  revised  versions  of 
Exhibits  PA-1,  2,  6,  and  8,  for  identification. 

Examiner  Stodola:  In  other  words,  you  are  not  offering 
the  originals  of  PA-1,  2,  6,  and  8! 

Mr.  Slate:  No,  I  would  like  to  have  leave  to  substitute 
the  revised  version. 

Examiner  Stodola:  What  about  PA-12-A?  Is  that  ready 
to  be  offered? 

Mr.  Slate:  Perhaps  I  should  reserve  my  offer  on  that. 
That  consists  actually  of  merely  an  excerpt  from  the  two 
related  daily  contract  divisions  on  the  computation  of 
engine  overhaul  reserve  in  the  Atlantic  Division.  I  would 
be  glad  to  reserve  my  offer  on  that  if  there  is  no 

791  objection. 

Examiner  Stodola:  Well,  the  excerpt — is  that  in 
the  form  of  an  exhibit? 

Mr.  Slate :  They  are  to  be  in  the  form  of  an  exhibit.  They 
don’t  yet  exist. 

Examiner  Stodola:  In  that  case,  I  think  you  should  defer 
the  offering  of  that  exhibit. 

Mr.  Slate:  Yes,  I  will,  then. 
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Mr.  Burt:  I  have  no  objection,  Mr.  Examiner,  to  Exhibits 
1  through  12. 

I  have,  however,  strenuous  objections  to  Exhibit  No. 
PA-13. 

This  exhibit,  as  the  Examiner  will  recall,  is  an  exhibit 
setting  forth  the  history  and  financial  support  given  by 
their  sponsoring  governments  to  foreign  air  carriers. 

If  this  proceeding  were  a  congressional  hearing  wljiere 
the  basic  policy  of  subsidization  of  international  air  bar¬ 
riers  was  being  considered  by  Congress,  it  seems  to  me  ihat 
such  a  presentation  would  be  entirely  appropriate. 

We  are,  however,  proceeding  under  a  statute.  That 
statute  has  not  one  whisper  of  a  word  in  it  that  indicates 
that  the  Board  should  consider  in  any  way  the  amount  of 
subsidy  paid  to  some  carriers  by  their  governments.  There 
is  nothing  in  any  of  the  decisions  of  the  Board  that  indi¬ 
cates  the  slightest  relevancy  of  this  kind  of  material. 

I  would  like  to  point  out,  moreover,  that  the  exhibit  is 
incomplete.  It  omitted  two  lines  which  are  in  competition 
across  the  North  Atlantic. 

It  seems  to  me,  therefore,  entirely  inappropriate  for  the 
record  to  be  cluttered  up  with  extraneous  material 
792  which  has  no  relationship  to  the  decision  which  the 
Board  must  reach  under  a  statute  which  gives  no 
indication  that  this  material  has  any  value  at  all. 

Examiner  Stodola:  Mr.  Slate? 

Mr.  Slate:  Well,  Mr.  Examiner,  one  of  the  basic  ques¬ 
tions,  and  perhaps  the  basic  question  in  any  mail  pay 
proceeding,  is  the  financial  health  of  the  carrier  wfyose 
rates  are  being  regulated. 

Mr.  Burt  has  said  that  there  is  no  whisper — I  believe 
he  said  “no  whisper  of  a  word” — in  the  Act  as  to  pis 
matter. 

Of  course,  declaration  of  policy  talks  about  fosteping 
and  developing  an  appropriate  American  Air  Transport 
system.  In  the  very  subsection  under  which  we  are  pro¬ 
ceeding,  the  Board  is  directed  to  fix  such  rates  as  jwill 
enable  an  air  carrier  under  honest  economical  and  efficient 
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management  to  maintain  and  conduct  the  development  of 
air  transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States, 
the  Postal  service,  and  the  national  defense. 

Obviously,  under  such  a  statute,  general  questions  as  to 
financial  health  are  of  vital  importance. 

The  Atlantic  Division  of  Pan  American  Airways,  Inc.  is 
engaged  in  competition  in  trans- Atlantic  services  with  the 
foreign  air  carriers  referred  to  in  Exhibit  PA-13. 

I  submit  that  it  is  of  importance  to  the  Board  to  know, 
if  only  as  a  matter  of  general  background  information,  the 
extent  to  which  their  respective  governments  support  and 
contribute  to  the  financial  health  of  these  foreign 
793  carriers. 

One  other  matter  about  the  exhibit:  Counsel  has 
said  it  is  incomplete  in  that  it  omits  two  carriers  whose 
operations  are  competitive  with  those  of  the  Atlantic 
Division.  Actually,  General  Hoop  testified  as  to  why  that 
existed.  The  fact  was  that  we  had  no  available  data. 

Examiner  Stodola :  Mr.  Burt,  as  I  recall  it,  you  examined 
General  Roop  to  a  considerable  extent  on  this  exhibit. 

Mr.  Burt:  Yes. 

Examiner  Stodola:  I  do  not  mean  to  imply  that  that 
examination  necessitates  an  overruling  of  your  objection. 
However,  I  wonder  if  the  type  of  examination  you  made 
on  the  exhibit  doesn’t  indicate  that  you,  yourself,  thought 
it  had  some  relevancy? 

Mr.  Burt:  No.  No.  As  a  matter  of  fact,  the  more  my 
examination  progressed,  the  more  I  was  convinced  that  the 
exhibit  had  no  relevancy.  It  seemed  to  me  that  the  more 
General  Roop  talked  about  it,  the  more  remote  its  purpose 
was  from  anything  I  can  conceive  as  being  relevant  under 
Section  406  of  the  Civil  Aeronautics  Act. 

***#•  •  *  •  •  * 

Examiner  Stodola:  Have  you  an  objection  to  any  other 
exhibits,  Mr.  Burt? 

Mr.  Burt :  Yes. 
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Examiner  Stodola:  I  will  hear  the  objections  first  and 
then  rule  on  them. 

794  Mr.  Burt:  The  strongest  objection  I  would  lilj:e  to 
urge  against  any  of  the  exhibits  in  this  proceeding, 
I  would  like  to  lodge  against  Exhibit  PA-14. 

This  exhibit  is  a  comparison  of  Pan  American  Airways, 
Inc.’s  return  on  investment  with  return  on  investment  of 
domestic  carriers. 

I  would  like  to  point  out,  in  the  first  place,  that]  the 
cross  examination  on  this  exhibit  indicated  that  the  invest¬ 
ment  and  earnings  in  this  case  were — as  I  recall,  embraced 
not  only  certificated  activities  but  activities  far  beyond 
those. 

That  the  return  to  Pan  American  was  a  return  in  the 
absence  of  mail  pay.  That  no  attempt  was  made  in  either 
investment  or  earnings  to  eliminate  those  items  Which 
should  not  be  considered  for  rate-making  purposes. 

Those  are  substantive  weaknesses  in  this  exhibit,  I  be¬ 
lieve,  but  those  weaknesses  are  not  nearly  as  important  as 
the  policy  which,  I  think,  precludes  the  Board  from  con¬ 
sidering  evdence  of  this  type. 

That  policy  was  best  set  forth  by  the  Board  itself  in  the 
Chicago  &  Southern  Airlines’  Mail  Rates  case. 

The  Board  in  4  CAB  419  at  421  stated  as  follows: 

“Nor  does  the  respondent’s  contention  that  it  id  en¬ 
titled  to  a  rate  which  will  place  it  on  a  financial  parity 
with  other  air  carriers  that  have  accumulated  larg^  re- 
serves  impress  us  as  relevant  to  the  question  of  a  fair 
and  reasonable  rate.  The  respondent  states  that  thb  ac¬ 
cumulation  of  such  reserves  by  American  Airlines,  Inc., 
and  Eastern  Air  Lines,  Inc.,  has  made  it  necessary  for 
it  to  be  placed  in. ‘a  comparable  position’  with  them. 
This  position  of  the  respondent  amounts  to  a  contention 
that  the  Board  should  undertake  to  see  that  all  carriers 
achieve  a  state  of  complete  equality  of  financial  posi¬ 
tion.  Even  if  it  were  within  the  realm  of  practical  ac¬ 
complishment,  the  Board  does  not  consider  that  any  such 
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duty  was  imposed  upon  it  by  the  Civil  Aeronautics  Act, 
and  finds  no  authorization  therein  to  undertake  any  such 
program.  The  important  consideration  is  that  the  rate 
fixed  for  the  respondent  shall  place  it  in  a  position  where¬ 
by  it  is  enabled  to  enter  the  private  capital  market  and 
obtain  needed  funds  for  its  legitimate  purpose  at  reason¬ 
able  rates.”*** 

It  seems  to  me  here,  Mr.  Examiner,  that  the  Board 
clearly  indicated  the  irrelevancy  of  this  type  of  evidence 
in  a  proceeding. 

It  seems  to  me  further  that  the  emphasis  in  rate-mak¬ 
ing  cases  is  on  an  entirely  different  basis  than  a  comparison 
of  historical  earnings  with  other  carriers. 

The  Board  has  indicated  that  this  evidence  has  no  rele¬ 
vancy,  and  in  view  of  that,  I  do  not  feel  that  the  exhibit 
is  admissible. 

Examiner  Stodola:  Do  you  feel  that  the  Board  may  put 
some  reliance  on  the  exhibit  if  it  is  admitted? 

Mr.  Burt:  No,  but  if  relevancy  has  any  relation  at  all  to 
what  is  admitted  in  a  mail  rate  proceeding,  then  it  seems 
to  me  that  if  anything  is  irrelevant,  this  is  irrelevant. 

There  is  only  one  other  thing  that  wmuld  be  more 
irrelevant,  and  that  wmuld  be  reproduction  cost  testimony. 

Examiner  Stodola:  I  believe  you  urged,  and  no  doubt  it 
is  good  law,  that  an  administrative  agency  is  presumed  to 
be  expert. 

Mr.  Burt:  I  think  an  administrative  agency  is  presumed 
to  be  expert.  I  think  wide  latitude,  Mr.  Examiner,  should 
be  allowed  in  the  admission  of  exhibits  and  other  material 
in  hearings  before  administrative  agencies,  but  I  think 
that  unless  the  record  is  going  to  be  cluttered  up  with  ex¬ 
traneous  material,  those  things  which  an  administrative 
agency  has  expressly  said  it  will  not  consider,  and  those 
things  which  are  very  clearly  irrelevant  to  any  of  the 
statutory  considerations  which  the  agency  is  bound  to  con¬ 
sider,  should  be  excluded  by  the  Examiner,  and  I  think 
this  is  an  extreme  instance  of  something  the  Board  has 
declared  it  will  not  consider  as  being  offered  in  evidence. 
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Examiner  Stodola:  Mr.  Slate,  have  you  any  comments? 
Mr.  Slate:  I  think  perhaps  the  first  thing  to  observe,  Mr. 
Examiner,  is  that,  obviously,  the  evidence  in  question  was 
admitted  in  the  Chicago  &  Southern  case. 

The  Board  did  not  hold  that  the  evidence  was  inadjnis- 
sible  or  irrelevant  for  all  purposes.  I  can  assure  Public 
Counsel  that  we  are  not  asking  for  rates  to  be  fixed  in  this 
proceeding  on  the  basis  of  computations  made  possibli  by 
Exhibit  PA-14. 

We  are  asking  rates  be  fixed  on  the  basis  of  other 
exhibits,  as  the  figures  wnll  show. 

We  are  offering  this  in  much  the  same  general  back¬ 
ground  connection  as  the  previous  exhibit,  PA-13. 
797  We  think,  again,  one  of  the  basic  questions  involved 
in  this  proceeding  is  the  relative  financial  health  of 
the  carrier  being  regulated  as  compared  with  those  with 
which  it  is  in  competition. 

We  submit  it  is  relevant  in  that  connection,  and  ^lso 
in  connection  with  the  severity  of  the  postwar  reconversion 
problems  which  have  faced  these  five  carriers. 

Examiner  Stodola:  Any  other  objections  to  any  other 
exhibits  which  have  been  offered  ? 

Mr.  Burt:  No  further  objections,  Mr.  Examiner. 
Examiner  Stodola:  I  am  going  to  overrule  the  objec¬ 
tions  to  PA-13  and  PA-14. 

Accordingly,  Pan  American’s  Exhibits  PA-1  through 
PA-14,  inclusive,  and  Exhibits  PA-16  through  PA-24,  in¬ 
clusive,  are  received  in  evidence. 

Exhibits  PA-1,  PA-2,  PA-6  and  PA-8  received  are  those 
that  have  been  revised  and  submitted  as  revised  exhibits 
under  those  numbers.  (The  documents  referred  to  marked 
Exhibits  PA-1  through  PA-14,  inclusive,  and  PA-16 
through  PA-24,  inclusive,  were  received  in  evidence.) 

***#*####* 

802  Roland  P.  Monson  was  recalled  as  a  witness,  for 
and  on  behalf  of  Pan  American  Airways,  Inc. 

**•**###** 
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Cross  Examination 
828  By  Mr.  Burt: 

835  Q.  When  you  started  your  pension  plan  for  which 
these  past  service  premiums  are  set  forth  on  page  2 

of  Exhibit  PC-18,  you  had  a  deficiency,  did  you  not? 

Mr.  Slate:  A  deficiency? 

By  Mr.  Burt: 

Q.  To  the  extent  that  you  did  not  pay  into  the 

836  insurance  company  the  amount  of  accrued  premiums 
that  would  relate  to  the  service  prior  to  the  in¬ 
auguration  of  the  plan? 

A.  In  connection  with  taking  out  the  plan  with  the 
insurance  company,  arrangements  were  made  to  give  em¬ 
ployees  credit  for  past  services.  And  there  was  a  cost  of 
taking  care  of  the  past  service. 

Under  the  pension  plan  adopted  by  the  company  and 
the  arrangements  with  the  insurance  company,  this  cost 
for  past  service  was  credited  over  future.  For  example,  if 
some  one  retired  in  the  meantime  vre  would  have  the  re¬ 
fund  for  the  payments  we  may  have  made,  or  there  is 
no  further  payment  on  that  service. 

Q.  This  does  not  relate  to  service  performed  in  1945, 
does  it? 

A.  It  relates  the  costs  of  the  1945 - 

Q.  Does  it  relate  to  service  of  the  employee  in  1945? 

A.  As  I  said  before,  under  our  method  of  computation, 
under  the  whole  theory  of  compensating  employees,  say 
the  payment  you  are  making  there  for  the  benefit  of  the 
employee,  which  is  the  thing  that  compensates  him  for  his 
service,  and  our  pension  costs  we  feel  are  a  part  of  that 
compensation,  and  the  pension  costs  are  being  absorbed 
from  year  to  year. 

There  are  many  factors  which  go  into  our  over-all  pen¬ 
sion  costs. 
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For  example,  we  may  have  a  refund  which  coders  a 
period  of  a  year’s  service  which  may  be  credited  rto  any 
particular  year’s  operation. 

On  the  other  hand,  we  have  these  costs  in  the  past  which 
are  computed  on  the  basis  of  past  service  of  the 
837  employees,  which  are  being  paid  currently. 

I  think  such  costs  have  been  recognized  in  pre¬ 
vious  cases  by  the  Board  as  being  proper  costs. 

Q.  If  there  has  been  no  service  performed  in  the  past 
by  these  employees,  would  there  have  been  any  past  serv¬ 
ice  premiums  charged  in  1945? 

A.  There  would  not. 


866  Direct  Examination 

Examiner  Stodola:  Will  you  explain  the  accounting  in¬ 
volved  with  respect  to  the  Africa-Orient  contract  for 
accrued  vacations? 

The  Witness:  The  Africa-Orient  was  under  contract 
35719,  which  was  entered  into  in  the  year  1942. 

To  the  extent  that  employees  were  transferred  from  the 
Latin  American  Division  to  the  contract  operation,  they 
carried  their  accrued  vacations  into  the  contract  service 
with  them. 

There  was  no  inventory  made  of  the  accrued  vacation 
liability  at  the  commencement  of  the  contract,  and  conse¬ 
quently  no  settlement  with  the  Army,  with  respect  l;o  this 
item,  was  made. 

However,  it  was  the  accounting  treatment  of  this  i  tem — 
let  me  rephrase  that. 

However,  at  the  time  vacations  were  taken,  which  had 
been  accrued  in  the  commercial  operations,  the  salaries 
relating  thereto  were  charged  back  to  the  Latin  American 
Division  and  included  in  expenses. 

867  The  Army  did  not  pay  the  vacation  costs  accrued 
on  commercial  services.  The  Army  did  pay  differ¬ 
ences  between  the  salary  rates  in  effect  on  commercial 
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operations  and  the  salaries  at  the  date  of  taking  the 
vacation. 

In  view  of  the  fact  that  the  contract  operations  com¬ 
menced  in  1942,  the  impact  of  the  expense  upon  the  Latin 
American  Division  of  vacations  taken  under  the  contract 
would  be  primarily  in  the  years  1942  and  1943,  which 
would  be  the  earlier  period  of  the  contract  operations. 

However,  there  were  instances  in  which  employees  trans¬ 
ferred  from  commercial  services  into  contract  services 
subsequent  to  that  date.  In  those  cases,  where  vacations 
were  taken,  the  same  procedure  was  followed. 

Likewise,  with  respect  to  employees  transferring  from 
the  contract  operation  to  commercial  operations,  the 
amount  which  was  received  from  the  Army  in  liquidation 
of  accrued  vacations  under  the  contract  was  credited  back 
to  the  salary  expenses  of  the  Division  to  which  the  em¬ 
ployee  was  transferred,  which  was  through  1944,  primarily 
the  Latin  American  Division. 

•  ••••••••• 

880  Irving  Roth  was  recalled  as  a  witness  for  and 
on  behalf  of  the  Board. 

881  Cross  Examination 
Bv  Mr.  Slate: 

Q.  Referring  to  Exhibit  PC-39,  Mr.  Roth,  the  figures 

there  set  forth  in  the  last  line  for  Pan  American  Airwavs 

Corporation  are  consolidated  figures,  are  they  not? 

A.  Yes,  sir. 

Q.  Therefore,  that  includes  a  consolidation  of  the  in¬ 
vestment  in  majority  owned  subsidiaries,  but  not  in  other 
associated  and  affiliated  companies? 

A.  In  the  technical  accounting  sense,  I  believe  that  is 
correct,  but  the  minority  interest  of  Pan  American  would 
be  reflected  in  accordance  with  the  standard  accounting 
practice. 

Q.  That  is  to  say,  reflected  at  cost? 
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A.  I  presume  by  that  you  mean  your  investment  would 
be  reflected  at  cost. 

As  far  as  I  know,  that  is  correct.  That  is  the  way  Pan 
American  has  been  keeping  its  books. 

I  had  in  mind  the  net  earnings  of  Pan  American  Vould 
include  different  dividends  from  Panagra,  a  50  peit  cent 
subsidiary,  which  you  do  not  consolidate,  as  I  under¬ 
stand  it. 

882  Q.  Referring  to  the  figure  of  seven  millioi|i  five 
hundred-odd  thousand  appearing  opposite  Pan 

American  Airways  Corporation  as  the  net  earnings  for 
1945 — does  that  figure  not  involve  the  results  of  the  CNAC 
transaction,  that  is  to  say,  the  sale  of  the  CNAC  stock  by 
fan  American  Airways  Corporation? 

A.  Yes,  it  does. 

Q.  Does  it  not  also  include  mail  pay  accruals  as  esti¬ 
mated  by  Pan  American  Airways,  Inc.  ? 

A.  Yes,  it  does. 

Q.  Which  have  been  eliminated  for  the  purpose  oj:  this 
exhibit  in  the  figures  for  Pan  American  Airways,  Iijic.? 

A.  Which  have  been  eliminated  by  Pan  American]  Air¬ 
ways. 

Q.  You  mean  eliminated  by  Pan  American  Airways, 
^Inc.,  for  the  purpose  of  preparing  Exhibit  PA-39? 

A.  Yes,  sir. 

Q.  That  is  right. 

Does  that  amount  also  include  fees  earned  under  mili¬ 
tary  contracts  in  1945  ? 

A.  It  should. 

Q.  Referring  to  Exhibit  PC-38 - 

A.  (Interposing.)  Excuse  me,  Mr.  Slate,  your  last  Ques¬ 
tion  referred  only  to  Pan  American  or  the  domestic  car¬ 
riers? 

Q.  It  referred  to  the  seven  million  five  hundred  thousand 
dollar  figure  for  Pan  American  Airways  Corporation  in 
1945. 

A.  To  the  best  of  my  knowledge,  the  answer 

883  would  be  true  that  fees  under  military  contract|s  are 
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included  for  Pan  American  as  well  as  all  other  carriers  set 
forth  in  the  exhibit. 

Q.  Referring  to  Exhibit  PC-3S,  and  particularly  to  the 
first  four  carriers  listed,  who  are  shown  as  being  on  the 
45  cent  mail  rate,  can  you  tell  us  as  to  each  of  those  car¬ 
riers,  w'hen  that  rate  came  into  effect  ? 

A.  January  1, 1945. 

Q.  Referring  to  Exhibit  PC-38  again,  a  considerable 
proportion  of  the  passenger  revenues  of  these  carriers 
would  have  been  earned  by  the  carriage  of  personnel  trav¬ 
eling  under  Government  Transportation  Requests ;  is  that 
not  true,  during  the  war  years,  or  from  1942  through 
1945? 

A.  The  word  “  considerable  ”  is  somewhat  ambiguous, 
but  I  have  no  doubt  that  it  would  be  a  substantial  amount 
of  Government  travel  involving  the  use  of  transportation 
requests. 

Q.  Well,  during  the  war  years  when  the  system  of  trans¬ 
portation  priorities,  in  effect,  was  in  effect,  a  considerable 
amount  of  air  travel  was  by  official  military  personnel? 

A.  I  believe  that  is  generally  considered  to  be  true. 

Q.  And  also  a  considerable  portion  of  the  remaining  pas¬ 
senger  travel  would  have  been  by  the  personnel  of  the  Gov¬ 
ernment  contractors  ? 

A.  I  have  no  personal  knowledge  of  that  but  I  have  no 
reason  to  question  the  accuracy  of  wffiat  you  indicate. 

Q.  Well,  yes.  Surely,  such  personnel  would  be  able  to 
obtain  priorities  much  more  easily  than  other  personnel? 

A.  I  believe  that  was  the  purpose  of  setting  up 
884  the  priorities  system. 

•  ••••••••• 

890  Mr.  Burt:  Mr.  Examiner,  Mr.  Slate  and  I  were 
unable  to  agree  on  incorporating  by  reference  the 
prospecti  filed  by  Pan  American  Airways  Corporation, 
with  the  SEC,  in  connection  with  the  registration  of  com¬ 
mon  stock  issued  in  1945  and  1946. 
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These  documents — we  could  have  offered  these  docu¬ 
ments  physically  into  the  record. 

Examiner  Stodola:  You  have  them  in  your  physics!  pos¬ 
session? 

Mr.  Burt:  We  have  them,  but  they  are  rather  bulky  doc¬ 
uments,  and  I  feel  that  for  that  reason  we  are  requesting 
that  they  be  incorporated  by  reference  rather  than  bhysi- 
cally  incorporated  into  the  record. 

Examiner  Stodola:  What  purposes  will  they  serve  in  the 
record,  Mr.  Burt? 

Mr.  Burt:  These  documents  contain  a  detailed  finlancial 
history  of  the  operations  of  Pan  American  Airwayd  Cor¬ 
poration  and  Pan  American  Airways,  Incorporated. 

They  contain  information  which  is  relevant  to  ailmost 
every  issue  in  this  proceeding. 

They  particularly  contain  information  that  is 
891  relevant  to  the  activities  of  the  affiliated  companies, 
and  the  question  of  whether  system  expense  should 
be  properly  charged  to  those  affiliated  companies. 

In  addition,  they  contain  a  complete  exposition  if  the 
China  National  transaction. 

I  feel  that  the  Board  in  this  proceeding  should  bd  fully 
informed  on  these  proceedings,  and  this  is  an  estjimate 
which  has  been  submitted  by  Pan  American  to  another 
regulatory  agency,  and  there  is  no  question  of  iis  ac¬ 
curacy. 

I  think  it  is  fully  relevant  to  the  issues  in  this  proceed¬ 
ing. 

Examiner  Stodola:  Let  me  see  that  I  understand  you: 
you  want  the  two  prospect!  ? 

Mr.  Burt :  Yes. 

Examiner  Stodola:  Can  you  identify  them  definitely ? 

Mr.  Burt:  I  could  get  the  numbers,  if  that  would  help 
the  Examiner. 

Examiner  Stodola :  I  think  the  record  ought  to  show 
their  identification. 

Mr.  Burt:  Well,  there  are  only  two  prospecti  that  have 
been  filed  by  Pan  American  and  I  have  identified  them  as 
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the  ones  filed  by  Pan  American  Airways  Corporation  with 
the  SEC  in  connection  with  registration  of  common  stock 
issued  in  1945  and  1946. 

Examiner  Stodola :  They  were  the  only  two  filed  for  that 
particular  registration? 

Mr.  Burt :  Yes. 

I  do  not  think  there  is  any  question  of  identification,  is 
there,  Mr.  Slate  ? 

892  Mr.  Slate:  That  is  right,  I  do  not  think  there  is. 

Examiner  Stodola :  Is  it  a  fact  also  that  these  two 
prospecti  are  official  records  of  the  United  States  Govern¬ 
ment,  of  the  SEC,  as  well  as  the  registration  statement? 

Mr.  Slate :  That  is  a  fact,  Mr.  Examiner. 

Examiner  Stodola:  Have  you  any  objection  to  incor¬ 
porating  them  by  reference  into  the  record  ? 

Mr.  Slate:  Yes,  I  have  a  strenuous  objection,  Mr.  Ex¬ 
aminer. 

Those  documents,  while  they  are  matters  of  official  rec¬ 
ord  for  the  Government,  were  prepared  for  a  wholly  dif¬ 
ferent  purpose  than  any  of  the  purposes  for  which  we  are 
sitting  here  today. 

As  you  know,  all  the  financial  data  they  contain  is  pre¬ 
pared  on  a  consolidated  basis  which,  as  I  have  indicated, 
we  believe  has  no  bearing  on  the  matter  of  fixing  rates 
under  Section  406  of  the  Act. 

The  great  bulk  of  the  material  in  those  documents  has 
no  relation  whatever,  from  the  standpoint  of  factual  rel¬ 
evancy,  to  any  of  the  issues  in  this  case,  and  if  counsel  had 
sought  to  introduce  them  by  normal  evidentiary  means, 
we  certainly  would  have  resisted  most  of  that  material  and 
for  that  reason,  I  decline  to  stipulate  them. 

I  likewise  urge  the  Examiner  not  to  encourage  their  be¬ 
ing  incorporated  by  reference. 
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PAN-AMERICAN  AIRWAYS,  xNC. 

TRANSATLANTIC  RATES  -  191*5 

Gonera.1  Movement'  cf  Lockheed  L-l*9  and  Dcuglas  C-51i  Flight  Ecjulpment 
in  191*5  and  191*6  to  September  30,  191*6 


Date  of  License 
Purchase  Number 


In  Possession  of — During  Period  of 

Conversion 

Program 

Ealin 

American  Atlantic  PaciJ 

ric 

Other 

Campanie; 

Lockheed  L-l*9 

1- 31-1*6  88831 

2- 19-1*6  88832 

2-2l*-l*6  88833 

1-5-46  88836 

1- 14-46  88837 

1-30-1*6  88838 

2- 24-46  8881*5 

2-28-1*6  8881*6 

3-  8— 1*6  8881*7 

3-15-1*6  8881*8 

3-21-1*6  88850 

1*-18-1*6  88855 

2*— 13— 1*6  88856 

U— 18— 1*6  88857 

1*-21*-1*6  86858 

1*— 27— 1*6  88859 

1* -30- 1*6  86860 

5-7 -1*6  88861 

5-23-1*6  88865 

5—21*— 1*6  88868 


1-1*6 


1-1*6 

1-1*6 

1-1*6 

2-1*6 

2-1*6 


3-1*6 
1*— 1*6 
1*— 1*6 
1*— 1*6 
1*— 1*6 

1*— 1*6 
5-1*6 

6-1*6 


2-1*6 

2-46 


3' 

3-1*6 


1*6 


jfco  7-1*6  7-1*6 


U— 1*6 


5—1*6 

5-1*6  to  6-1*6 


Douglas  C-51*E 


12-26-1*5 

88881 

2-11-1*6 

88882 

12-15-1*6 

88883 

2-8 -1*6 

88882* 

2-11-1*6 

88885 

2 -8-1*6 

88886 

2 -8-1*6 

88887 

2-19-2*6 

88888 

9-1*5  to  12-1*5 

12-1*5  to  7-1*6 

7-1*6  to  9—1*6 

9-1*8 

9-1*5  to  1*— 1*6 

1*— 1*6 

9-1*5  to  2*— 1*6 

1*— 1*6 

9-1*5  to  1*— 1*6 

l*-l*f 

9-1*5  to  2-1*6 

2-1*6  to  7-1*6 

7-1*6  to  9-2*6 

9-1*6 

9-1*5  to  1*— 1*6 

U— 1*6 

9-1*5  to  3-1*6 

3-1*6  to  7-1*6 

7-1*6  to  8-1*6 

8-1*6 

9-2*5  to  3-2*6 

T 

3-1*6  to  7-1*6 

7-2*6  to  9-1*6 

9-1*6 

Above  aircraft  were  originally  acqaired  in  September  191*5  under 
lease  agreement. 
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PAN  AMERICAN  AIRWAYS,  INC. 

transatlantic  rates  -  191*5 

General  Hcveraont  of  Lockheed  L-l*9  and  Douglas  C-5ii  Flight  Equipment 
in  191*5  and  191*6  to  September  30,  191*6 


In  Possession  of — During  Period  of 


Date  of 
Purchase 

License 

Number 

Conversion 

Program 

Latin 

American 

Other 

Atlantic  Pacific  Companies 

Douglas  C-5l*B 

S-2-U6 

88889 

10-2*5  to  6-2*6 

6-2*6 

5-2 -2*6 

88890 

10-1*5  to  5-2*6 

5-1*6 

5-2-16 

88891 

10-1*5  to  6-1*6 

6-1*6 

5-2-2*6 

88892 

11-1*5  to  12-1*5 

12-1*5  to  1*— 1*6 

1*— 1*6  to  8-1*6 

8-1*6 

5-2-U6 

88893 

11-1*5  to  7-1*6 

7-1*6 

5-2-U6 

88891* 

11-1*5  to  7-2*6 

7-1*6 

5-2 -1*6 

88895 

11-1*5  to  12-2*5 

12-1*5  to  2*— 1*6 

1*— 1*6  to  8-2*6 

8-1*6 

5-2-U6 

88896 

11-1*5  to  6-1*6 

6-2*6 

S-2-U6 

8S897 

12-1*5  to  7-1*6 

7-1*6 

5-2 -1*6 

88698 

12-2*5  to  7-2*6 

1-1*6 

5-2 -1*6 

88899 

12-1*5  to  8-2*6 

8-1*6 

5-2-U6 

88900 

12-1*5  to  e-i*6 

8-1*6 

5— 2— 1*6 

88901 

12-1*5  to  6-2*6 

6-2*6 

5— 2— 1*6 

88902 

12-1*5  to  7-1*6 

7-1*6 

5-2 -1*6 

88903 

12-1*5  to  7-1*6 

7-1*6 

5— 2— 2*6 

88905 

12-1*5  to  7-1*6 

7-1*6 

5-2-U6 

88907 

1-1*6  to  2-1*6 

2-1*6  to  3-1*6 

3-1*6  to  9-2*6 

9-1*6 

5-2 -1*6 

88908 

11-1*5  to  7-1*6 

7-1*6 

5-2 -1*6 

88909 

11-1*5  to  6-2*6 

6-1*6 

5— 2— 1*6 

88911 

11-1*5  to  6-1*6 

6-1*6 

5-2 -1*6 

88912 

12-2*5  to  7-2*6 

7-2*6 

5-2 -U6 

88937 

12-1*5  to  9-1*6 

9-2*6 

5-2 -1*6 

88938 

12-1*5  to  7-1*6 

7-2*6 

5-2 -1*6 

88939 

12-2*5  to  7-2*6 

7-1*6 

5-2 -1*6 

8891*0 

12-1*5  to  9-1*6 

9-1*6 

Above  aircraft  were  originally  acquired  during  the  latter  part  of 
191*5  or  early  in  19ii6  under  lease  agreements. 


Douglas  C-51*A 


6— lli— 1*6 

88910 

1*— 1*6 

to 

9-1*6 

6-ll*-l*6 

88913 

6-U*-!*6 

88911* 

6-  6-1*6 

88919 

6-1*6 

to 

9-1*6 

6— 6— 2*6 

88921 

6-1*6 

to 

9-1*6 

6-6-l*6 

88922 

6-2*6 

to 

9-1*6 

6-6-l*6 

88923 

6-1*6 

to 

9-2*6 

6— 6— 1*6 

88921* 

6-U6 

to 

9-1*6 

6— 6— 1*6 

88925 

6-1*6 

to 

9-1*6 

6— 6— 1*6 

88926 

6-1*6 

to 

9-1*6 

6— 6-1*6 

88927 

6-1*6 

to 

9-1*6 

6-6-2*6 

88928 

6-1*6 

to 

9-1*6 

6-6-J*6 

88929 

6-1*6 

to 

9-1*6 

6— 6— 1*6 

88930 

6-1*6 

to 

9-1*6 

6-6-U6 

88931 

6-1*6 

to 

9-1*6 

6-6-l*6 

88932 

6-1*6 

to 

9-1*6 

6— 6— 1*6 

88933 

6-1*6 

to 

9-1*6 

6-6-U6 

88931* 

6-1*6 

to 

9-1*6 

6— 6— 1*6 

88935 

6-1*6 

to 

9-1*6 

6— 6— 2*6 

88936 

6-1*6 

to 

9-1*6 

5-1*6 

5-2*6 


Above  aircraft  were  originally  acquired  during  April,  Kay  and  June 
191*6  under  lease  agreements. 
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PAN  AMERICAN  ALWAYS,  INC. 
TRANSATLANTIC  RATES  -  191*5 

General  L'ovesent  of  Lockheed  L-l*9  and  Douglas  C-51*  Flight 
in  191*5  and  I91*fe  to  September 30,  191*6 


Date  of  License 
Purchase  Number 


8891*1 

9-1*6 

- 

S89L2 

9-1*6  i 

- 

8891*3 

9-1*6 

- 

8891*1* 

9-1*6 

- 

6891*5 

9-1*6 

• 

8892x6 

8-1*6 

— 

8  892*7 

8-1*6 

• 

8891*8 

8-1*6 

- 

8891*9 

9-1*6 

• 

88950 

9-1*6 

- 

88951 

9-1*6 

- 

68952 

9-1*6 

- 

88953 

9-1*6 

- 

88951* 

9-1*6 

- 

38955 

9-1*6 

- 

38956 

9-1*6 

• 

88957 

9-1*6 

. 

- 

88958 

9-1*6 

• 

88959 

9-1*6 

- 

88960 

9-1*6 

Above  aircraft  ire  re  acquired  during  August  and  September  191*6  under 
lease  agreement. 
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PAN  AMERICAN  AIRWAYS,  INC. 

TRANSATLANTIC  RATES — 1945 

BRIEF  STATEMENT  AS  TO  THE  HISTORY  OF  AND 
THE  FINANCIAL  SUPPORT  GIVEN  BY  THEIR 
SPONSORING  GOVERNMENTS  TO  FOREIGN  AIR 
CARRIERS. 

British  Government  Lines 
History 

The  British  Government  lines  are  comprised  of  three 
government-owned  and  controlled  corporations,  consisting 
of  British  Overseas  Airways  Corporation  (BOAC),  Brijtish 
European  Airways  Corporation  (BEAC),  and  British 
South  American  Airways  (BSAA).  The  first  of  these  gov¬ 
ernment  monopolies,  British  Overseas  Airways  Corpora¬ 
tion,  was  organized  in  1939.  In  1940  BOAC  acquired  !the 
assets  and  business  of  British  Airways,  Ltd.  and  Imperial 
Airways  Ltd. ;  the  latter  companies  having  been  createdj  by 
the  merger  of  ten  or  more  pioneer  companies. 

The  first  step  towards  the  nationalization  of  British  air 
transportation  was  taken  in  December  1945  with  the  issu¬ 
ance  of  the  Command  Paper  from  which  the  following  quo¬ 
tations  are  taken.1 

“His  Majesty’s  Government  have  decided  that  air 
transport  services  of  the  United  Kingdom,  as  a  public 
service  should  be  placed  under  national  ownership  and 
control.  ...  In  the  present  stage  of  development  pis 
Majesty’s  Government  do  not  propose  to  entrust  pie 
operation  of  all  services  to  a  single  Corporation. 

“The  number  of  air  transport  undertakings  ulti¬ 
mately  desirable  in  the  national  interest  can  be  decided 
only  in  the  light  of  experience.  Initially,  His  Mjaj- 
esty’s  Government  proposes  to  establish  three  sepa¬ 
rate  statutory  corporations  with  the  following  spheres 
of  responsibility: 

(a)  Routes  between  the  United  Kingdom  and  other 
Commonwealth  countries,  the  United  States  and 
the  Far  East.  (BOAC) 


*  Command  Paper  6712,  Sections  5,  6,  7,  and  8,  December  1945. 
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(b)  Routes  between  the  United  Kingdom  and  the  Con¬ 
tinent  and  internal  routes  in  the  United  Kingdom. 
(BEAC) 

(c)  Routes  between  United  Kingdom  and  South  Amer¬ 
ica.  (BSAA) 

925  “The  Corporations  will  not  compete  with 

each  other  on  the  route  or  in  the  same  area  and 
the  desirability  of  creating  additional  operating  units 
will  be  considered  as  expansion  of  services  or  the 
needs  of  partcular  services  appear  to  justify.  Each 
of  the  proposed  Corporations  will  be  managed  by  its 
own  board  and  its  capital  will  be  provided  entirely  by 
the  Government.” 

The  Civil  Aviation  Act  of  1946  serves  further  to  empha¬ 
size  the  Government’s  policy  towards  civil  air  transporta¬ 
tion  and  to  establish  the  monopolistic  position  of  the  Brit¬ 
ish  Government  lines. 

The  following  appears  in  Section  23  of  the  Act : 

“Subject  to  the  provisions  of  this  Section,  it  shall 
not  be  lawful  for  any  person,  other  than  the  three  Cor¬ 
porations,  their  associates,  and  their  servants  and 
agents  of  the  three  Corporations  and  their  associates, 
to  carry  passengers  or  goods  by  air  for  hire  or  award 
upon  any  scheduled  journey  between  two  places  of 
which  at  least  one  is  in  the  United  Kingdom.” 

Capitalization  and  Subsidies 1 

The  British  Government  lines  are  capitalized  at  £80,- 
000,000  a  sum  equivalent  to  more  than  $320,000,000,  distrib- 

1  Extracts  from  Parliamentary  Debates,  Vol.  139,  No.  62,  Thursday,  28th  Feb¬ 
ruary,  1946: 

“If  it  is  agreed  that  these  facilities  are  a  national  necessity — as  I  believe 
it  is  so  agreed — then,  surley  the  country  should  be  prepared  to  pay  for  them. 
And  I  feel  confident  that  it  is  prepared  to  pay  for  them — in  other  words  to 
subsidize  them,  at  any  rate  in  the  early  stages,  to  a  substantial  amount.  I 
know  that,  quite  rightly,  it  is  the  intention  of  His  Majesty’s  Government 
to  make  these  Corporaions  self-supporting  as  soon  as  possible.  But  I  do  not 
sec  how  this  can  possibly  come  about  for  some  time  to  come,  if — and  I  would 
emphasize  the  word  ‘if’ — we  are  to  deal  with  the  whole  problem  in  a  suffi¬ 
ciently  bold  and  far-seeing  way.”  (Lord  Rochdale,  pp.  996-997) 
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uted  as  follows :  BOAC — £50,000,000,  BEAC —  £20,000,p00 
anr  BSAA — £10,000,000.  The  three  Corporations  are  'au¬ 
thorized  to  borrow  money  in  the  same  manner  as  private 
commercial  enterprises,  and  provision  is  made  for  govern¬ 
ment  underwriting  of  financings.1  In  addition,  the  Civil 
Aviation  Act  of  1946  provides  for  subsidies  to  cover 
926  all  probable  operating  losses  for  the  next  ten  yealrs. 

A  maximum  subsidy  of  £84,000,000  (over  $336,0C|0,- 
000)  may  be  distributed  at  the  rate  of  £10,000,000  annually 
to  1948,  and  £8,000,000  annually  thereafter  through  19$6.2 

Equipment 

As  of  February  2,  1946,  BOAC  owned  and  operated  a 
fleet  of  200  air  transport  units  with  a  capacity  of  more  than 
3,150  seats,  including  19  Lockheed  Lodestars,  obtained  on 
lend-lease.3  By  May  1947,  it  is  expected  that  BOAC  will 
be  operating  a  fleet  of  298  passenger  planes,  having  a  Ca¬ 
pacity  of  7,435  seats,4  consisting  of  the  following  units : 

No.  of  Units  Model  No.  of  Passengers 


12 

Lancastrians 

14 

12 

Sunderland  III 

12 

12 

Halifax  CVIII 

10 

5 

Lockheed  Constellations 

47 

37 

York 

12 

20 

Tudor  I 

24 

79 

Tudor  II 

36-44 

108 

Viking 

21 

13 

Bristol  Wayfarers 

32 

In  addition,  the  same  source  lists  an  undetermined  num¬ 
ber  of  Sunderland  Solent  Flying  Boats  (capacity — 36  pas¬ 
sengers)  and  De  Savilland  Doves  (capacity — 8  passengers) 
and  12  Bristol  freighters  with  a  capacity  of  12,230  pounds 

each.  On  June  6,  1946,  Mr.  Iver  Thomas,  Parliamentairy 
— 

1  Civil  Aviation  Act,  Sections  7,  8,  9,  10. 

2  Ibid,  Section  15. 

3  Society  of  British  Aircraft  Constructors,  Press  Summary,  February  13,  1946. 

4  Ibid,  February  13,  1946. 
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Secretary  to  the  Ministry  of  Civil  Aviation,  informed  the 
Standing  Committee  on  the  Civil  Aviation  Act  that  BOAC 
would  require  £21,000,000  for  aircraft,  and  that  BEAC  and 
BSAA  would  require  an  additional  £9,000,000  and 
£3,000,000,  respectively,  for  aircraft.1 

927  French  Government  Lines 

History 

Air  France  was  organized  in  1933  by  the  merger  of  Air 
Orient,  Air  Union,  Compagnie  Internationale  de  Naviga¬ 
tion  Arienne,  and  Societe  Generale  de  Transport  Airien. 
Some  of  these  lines  had  been  operating  since  1918.  Subse¬ 
quently,  in  1937,  the  French  Airmail  Service  was  consoli¬ 
dated  with  Air  France.  In  April  1946,  the  French  Minis¬ 
ter  of  Public  Works  and  Transportation  designated  Air 
France  as  the  Government  monopoly  to  operate  interna¬ 
tional  air  services  on  the  routes  described  in  the  Annex  to 
the  Air  Transport  Agreement  between  the  United  States 
and  France  which  was  signed  on  March  27,  1946.  The 
French  Secretariat  General  for  Civil  Aviation  has  an¬ 
nounced  that  charter  operations  may  be  carried  on  by  pri¬ 
vate  French  concerns  provided  that  these  services  will 
create  no  competition  for  Air  France.2 

Capitalization  and  Subsidies 

Air  France  has  an  authorized  capital  of  Fr.  120,000,000, 
represented  by  240,000  shares  of  stock  of  the  value  of  Fr. 
500  a  share.  In  addition,  the  charter  provides  for  80,000 
profit-participating  shares  of  no  par  value.  All  the  shares 
of  Air  France  are  owned  by  the  French  Government. 

Air  France  has  received  an  initial  subsidy  of  Fr.  12,000,- 
000,000  (about  $80,000,00)  from  the  French  Government,  of 
which  $1,500,000  has  been  deposited  in  New  York  as  an 
operating  fund  for  transatlantic  services  between  French 
and  United  States  territories.3 

1  The  London  Times,  June  7,  1946. 

2  Interavia  No.  1153,  Page  6,  May  16,  1946. 

3  CAB  Docket  No.  22S7. 
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928  Equipment 

Air  France  has  about  70  planes  consisting  !of 
Douglas  DC-4s,  Bloch  220s,  Dewoitine  338s,  Lockheed  Lode¬ 
stars,  and  Junker  JU  52s.  In  1945,  the  French  Govern¬ 
ment  ordered  13  Lockheed  Constellations  of  which  one  w*as 
delivered  in  June  1946  and  the  remaining  12  will  be  deliv¬ 
ered  in  1947.  It  is  understood  that  Air  France  owns  15 
Douglas  DC-4s  and  has  ordered  28  DC-3s  and  C-47S.1 

Development  Plans  for  Air  France 

Jules  Moch,  Minister  of  Public  Works  and  Transport, 
predicts  that  before  the  close  of  1946  Air  France  will  be 
operating  in  excess  of  seventy-two  routes  over  more  than 
100,000  miles.  According  to  Mr.  Moch,  the  French  Govern¬ 
ment  plans  to  spend  Fr.  5,000,000,000  or  more  than  $40,- 
000,000  in  developing  Air  France.2 

929  Royal  Dutch  Lines 

History 

The  Royal  Dutch  Air  Lines  (KLM)  was  organized  £n 
1919  and  operated  continuously  up  to  the  outbreak  of 
World  War  II,  at  which  time  services  were  suspended  with 
the  exception  of  those  in  the  Caribbean  area.  KLM  hks 
been  designated  by  the  Netherlands  Government  as  the 
only  Dutch  air  carrier  which  is  authorized  to  engage  in 
air  transportation  between  the  Netherlands  and  the  Unitid 
States.3 

In  June  1946,  the  Netherlands  Government  refused  the 
three  principal  Dutch  shipping  companies  the  right  to  es¬ 
tablish  their  own  air  services  on  the  ground  that  this 
would  set  up  competition  with  KLM.4 

1  CAB  Docket  No.  2287. 

2  New  York  Herald  Tribune,  February  21,  1946. 

3  CAB  Docket  No.  1187. 

4  American  Aviation,  J  une  15,  1946. 
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Capitalization  and  Subsidies 

According  to  a  financial  statement  issued  by  the  Royal 
Dutch  Air  Lines,  as  of  June  1, 1945,  KLM  had  a  capitaliza¬ 
tion  of  FI.  14,100,000  consisting  of  capital  stock  of  FI.  3,- 
300,000,  and  capital  surplus  of  FI.  10,800,000.  In  addition, 
the  financial  statement  disclosed  a  loan  by  the  Netherlands 
Government  of  FI.  2,500,000.  According  to  this  source,  the 
capital  stock  is  to  be  increased  to  FI.  30,000,000. 

The  Netherlands  Government  owns  stock  in  KLM  en¬ 
titling  it  to  5,000  votes  of  a  total  of  8,383  votes  now  repre¬ 
sented  by  outstanding  shares. 

The  General  Secretary  of  the  Royal  Dutch  Air  Lines 
testified  at  the  Hearing  before  the  Civil  Aronautics  Board 
on  KLM ’s  application  for  routes  to  the  United  States,  that 
KLM  had  never  been  self-sustaining,  the  deficit  having 
been  made  up  by  the  Netherlands  Government.1 
930  From  1936  to  1939  KLM  received  from  the  Neth¬ 
erlands  Government  a  fixed  annual  subsidy  of  FI. 
546,800,  during  which  time  the  Government  met  operating 
deficits  in  addition  to  paying  the  fixed  subsidy.2  In  May 
1946,  the  Netherlands  Ministry  of  Transport  and  Power 
is  reported  to  have  said  that  KLM  is  to  receive  an  addi¬ 
tional  subsidy  of  1,600,000  Gilders.3 

Equipment 

KLM  and  the  Netherlands  Government  Air  Transport 
(for  which  KLM  is  contract  operator)  together  own  the 
following  aircraft,  the  operations  of  which  are  based  in 
the  Netherlands.4 

1  CAB  Docket  No.  2324. 

2  CAB  Airline  Manual,  April  26,  1943. 

3  Modem  Transport,  May  4,  1946. 

4  International  Aviation,  June  7,  1946. 


No.  of  Units 


Model 


No.  of  Passengers 


18 

3 
1 

27 

4 
4 


Douglas  C-54s 
Douglas  DC-3s 
Douglas  DC-2 
Douglas  C-47s 


52 
21 
14 
21 

Douglas  DC-4  (on  order)  44-60 

Lockheed  Constellations  (  on  order)  52-o0 


In  the  West  Indies,  KLM  operates  the  following  fleit: 


2 

Douglas  C-54s 

52 

3 

Douglas  C-47s 

21 

4 

Lockheed-14 

12 

2 

Lockheed  Lodestars 

14 

2 

Fokker  F-18 

15 

CAB  Do  elect  No.  1706 
Exhibit  PA-  /f 


||!  3  X  S  8|  P  S 

III  *  3  d  '  ** 

4  3  S  2  fl  3  8 

4  8  j  i  §  $  f 

jl  s  t  s  i  | 

hui  t. 

l|  5  ^  a  s I  j  8 

if!  *  a  Q  3  q  » 
fill  a  a  "  al  a  - 


3  3 

S  * 


J  2  I  g 

iltii 

Ift  «  H 


"1  2 


S  K  $  $ 

8  I  2 

II  2  if  * 
s!  I  n 

ilssa 

dial 

s!  i  i  i 


8  I  2 

J  {  S 

S  s  a 


I 


w  o  <i 

c<  3  ip 

.  i*  « 

H  9  a 

al  2  R 


a  3 

cS  r* i 


SI  8  I 
§  S  1 


a  i  $ 

si  g  » 


si  S  a 


5  §  § 

s'  *  i 

^  ^ 

|  ,•  i 


J  S-  8-  E 
ill  $  /; 

*r  «,» 


9 

fl  « 

a  E 

■  * 

N  S 


1  1  I 


s  a  § 

it  £ 
v.l  6*  $ 

•s  *  * 

°i  an  « 

i  Si 

«  ?  il 

-  i  i 

iM 


CAB  2300  Beporta. 


3  5  8SS2S  S3 

S.,,3,!i53tes  i% 

■  »  k  «  »  »  •  ■ 

l'3a-5§  a 


<N  I  »  I 
£ 


O 


3 i i i I »SS33S  31 
i  S'  "S's3^  *s 


3  3  *&!?«?  *S 

8,,  .2.2S338  3? 

•  •  •  «  •  k  k  k  I 

i  i  i  <-»  r*<z 

s;  s  5  *3$ 

^  % 

*\  H 


wwawa  « 

S33Ss32§i33  £<3 


%  * 
>o  «-< 


04 


j  attMHKtt  51 

I  *S!  - 


mmi 

4  * 

4  4  *4 

5  SS23sssf2Si  S 

It  kkkkkkkkkkk  k 

s»*s*aa»a*  ~ 


jti 

0>! 


w  i 


I 


321 


-K 

■-S  -i 

t 

x.  ^ 

iu  £ 


•111111*1111 


33  5 

s?  i 

*  <  .  • 

m  ct 

s3  t 


936 


*  3 

s  g 

• »  »  »  1  1  1 5  *  *  »  1 

•M 

»  S 


t  O  I  I  I  t  I  I  I  I  I  I 


359&3SS&M 
I  a$&8»g$33$ 

H  •  «  % 

A  •'*'* 

.  assssaastssi 

3  ri5i§3iSS5li 

3 

'll  • 

_  S2RaSg«RRSi 

I  SSSSISSftHS! 

]  mii*iiMi] 


1  «. 

I  H  * 


1  P1 


1 1  <0' 


i  1 

-  a 

3  3 

a  % 

<*»  ►. 

■xT  • 

S  5 

i  § 

3 

$  5 

J  3 

4  1 


•  •  *> 
S3  .. 
S33S 


a  3 
$  ? 
3  s 
3  ? 


a  s, 
«*  s. 

55.  °. 

•  *«■ 

rS  tt  « 

*  3 

m  1 

4  •  i 

^  •*  1 

£  I: 

||- 


•  » -*  u  f 
w>  w  n  j  <• 
4  n  *060 

.  -  .^5‘8  l 
%  Z  >>  •  5  u 

fflifl 

.  s*sl\*. 

•N  3  r<  3  *3 

T'  W 

4  •  -H  4» 
4  4  •  ►  « 

2,  •  O^O 

I  a.  u  .2  o  a. 

•Iffii* 

^  S  *•  *  o  2  3 
M  I  «  •  -a  5 

!  .  Is* 

*  S  3  ■  3  3 

:-S  |23 

Ills!! 


323 


Exhibit  PA-22. 

953  December  11,  1946 

Messrs.  William  C.  Burt  and 
G.  Robert  Henry 
Public  Counsel 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

RE:  Transatlantic  Rates — 1945 

Docket  No.  1706  | 

Dear  Sirs: 

Reference  is  made  to  your  letter  of  November  26,  1946, 
requesting  information  as  to  certain  companies  associated 
with  Pan  American  Airways,  as  listed  in  the  said  lette^r. 

Of  the  companies  so  listed,  at  December  31,  1945  Pan 
American  Airways,  Inc.  held  stock  interests  in  thos^  set 


forth  below,  in  the  percentages  indicated: 

Aerovias  Venezolanas  26.92% 

Lineas  Aereas  Costarricenses  40.Q0 

Bahamas  Airways  45.66 

Lineas  Aereas  de  Nicaragua  40.00 

Cia.  Dominicana  de  Aviacion  40.00 

Aeronaves  de  Mexico  40.00 

Servicio  Aereo  de  Honduras  40.00 

Cia.  de  Aviacion  Pan  American  Argentina  100.00 

Cia.  Cubana  de  Aviacion  57.77 

Cia.  Mexicana  de  Aviacion  56.00 

Panair  do  Brasil  58.(p0 

Uraba,  Medellin  &  Central  Airways  77.77 

Pan  American  Airways  Sales  Corp.  100.00 

Pan  American  Airports  Corp.  100.00 


Sociedade  Aeroportos  Pan  American  de  Macau  100.Q0 

At  the  same  date,  Pan  American  Airways  Corporation 
held  a  50%  stock  interest  in  Pan  American-Grace  Airways 
and  a  48%  stock  interest  in  Avianca,  and  had  subscribed 
for  a  20%  stock  interest  in  CNAC. 
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Of  the  companies  in  which  Pan  American  Air- 
954  ways,  Inc.  held  interests,  as  listed  above,  the  Costa 
Rican,  Pan  American  Sales,  Pan  American  Airports, 
and  the  Macau  companies  were  inactive  in  1945.  Since 
the  Argentine  company  did  not  engage  in  flight  operations, 
its  activities  are  not  further  referred  to  in  this  letter,  al¬ 
though  we  will  he  happy  to  furnish  you  with  such  data 
as  you  may  wish  with  respect  thereto. 

As  to  the  remaining  companies  listed  above  (consisting 
of  companies  engaged  in  air  transport  operations  based  in 
Latin  America  and  the  Caribbean  Islands),  attached  you 
will  find  a  summary  of  the  1945  activities  with  respect  to 
such  companies  of  the  various  System  departments  de¬ 
scribed  in  Exhibit  PC-16. 

In  addition,  Pan  American  Airways,  through  its  District 
Sales  Offices,  acted  as  general  traffic  agent  for  the  sale  of 
transportation  on  the  services  of  these  companies,  on  a 
commission  basis.  The  down-line  stations  of  the  Latin 
American  Division  of  Pan  American  Airways,  Inc.  also 
performed  a  similar  function  on  the  same  basis. 

Exhibit  PC-17  (p.7)  sets  forth  the  compensation  received 
by  Pan  American  Airways,  Inc.  in  1945  for  the  activities 
conducted  by  the  System  offices  and  the  District  Sales  Of¬ 
fices.  As  to  the  ticket  sales  made  by  Latin  American  Divi¬ 
sion  stations  during  1945,  that  Division  received  the  follow¬ 
ing  commissions: 

Cubana  $  7,096.26 

Mexicana  22,901.97 

Brazil  12,658.79 

UMCA  6,423.11 

The  purchasing  and  shipping  commissions  reported  on 
Form  2380  reimbursed  Pan  American  for  the  purchasing 
and  shipping  functions  and  incidental  services,  such  as  the 
accounting  work  associated  with  these  transactions,  inci¬ 
dental  technical  advice  by  the  Engineering  and  Communi¬ 
cations  Departments  as  to  specific  purchasing  problems, 
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and  incidental  administrative  work  of  the  Washington  Ex¬ 
ecutive  offices. 

The  sales  commissions  reimbursed  Pan  American  fojr  the 
sales  functions  performed,  including  certain  incidental 
functions  performed  by  System  departments  (such  as  the 
Traffic  and  Public  Relations  Departments)  in  connection 
with  bringing  the  services  of  these  companies  to  the  atten¬ 
tion  of  the  traveling  public,  although  no  monetary  value 
was  assigned  to  this  aspect  of  the  sales  commissions  for 
the  purpose  of  reporting  “System  Expense”  as  distin¬ 
guished  from  the  costs  of  the  District  Sales  Offices. 

Because  of  the  incidental  character,  from  the 
955  standpoint  of  System  activity  as  a  whole,  anc.  the 


general  nature,  of  the  other  System  activities  re¬ 
lating  to  these  companies,  no  specific  costs  have  been  as¬ 
signed  to  such  activities. 

Out-of-pocket  costs  incurred  by  the  System  offices  on  be¬ 
half  of  these  companies  (such  as  the  additional  premium 
cost  involved  in  obtaining  the  insurance  riders  referred  to 
in  the  attached  summary,  the  cost  of  printing  tickets  and 
other  forms,  and  the  placement  of  specific  advertising 
matter)  were  billed  directly  to  the  companies. 

Pan  American  believes  that  the  commissions  referred  to 
above  constituted  adequate  reimbursement  for  the  services 


performed.  The  purchasing  and  shipping  commissions 


were  figured  at  rates  ranging  from  2.5%  to  20%  of  pur¬ 
chase  price,  and  the  sales  commissions  were  charged  on  a 
10%  basis.  These  rates  were  at  least  equal  to  commissions 
generally  involved  in  similar  arrangements. 

As  to  the  activities  undertaken  by  Pan  American  to  pro¬ 
tect  the  investment  in  these  companies,  please  be  advjised 
that  these  activities  consisted  of  review,  in  the  ordinary 
course  of  business,  by  the  interested  members  of  the  System 
Executive  Department,  and  by  the  Comptroller’s  Depart¬ 
ment,  of  the  financial  and  operating  reports  of  these  cjom- 
panies,  and  advice  to  the  respective  managements  ajs  to 
suggested  methods  of  improving  operations.  Again,  be- 
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cause  of  the  incidental  nature  of  such  activities  from  the 
standpoint  of  System  activity  as  a  whole,  no  specific  costs 
have  been  assigned  thereto. 

As  to  the  companies  referred  to  in  the  third  paragraph 
of  this  letter  fin  which  the  interest  was  held  by  Pan  Ameri¬ 
can  Airways  Corporation) :  It  is  understood  that  no  issue 
exists  in  this  proceeding  as  to  the  activities  connected  with 
the  operations  of  Pan  American-Grace  Airways,  Inc.  In 
the  case  of  Avianca,  generally  the  same  type  of  activity 
was  conducted  with  respect  to  that  company  as  is  described 
in  the  attached  summary  as  to  the  other  companies.  In 
addition  to  the  purchasing,  shipping  and  sales  commissions 
set  forth  in  Exhibit  PC-17,  in  1945  Avianca  paid  the  Latin 
American  Division  sales  commissions  amounting  to  $16,- 
739.62. 

We  will  furnish  you  with  information  of  the  type  re¬ 
quested  with  respect  to  the  affairs  of  CNAC  at  a  later  date. 

Very  truly  yours, 

John  H.  Slate, 

Attorney  for  Pan  American  Airways,  Inc. 

956  Summary  of  Activities  in  1945  By  System  Depart¬ 
ments  of  Pan  American  Airways  as  to  Cer¬ 
tain  Associated  Companies 

1.  The  General  Executive  Department. 

This  department  rendered  occasional  advice  as  to  man¬ 
agement  and  improvements  of  service  in  connection  with 
the  activities  of  all  the  companies  referred  to  except: 

Bahamas  Airways 

Cia.  Dominicana  de  Aviacion 

2.  The  Legal  Department. 

This  department  rendered  no  services  to  these  companies 
except  for  the  preparation  of  Minutes  of  two  meetings  of 
the  Board  of  Directors  and  one  meeting  of  the  Stockholders 
of  Uraba,  Medellin  &  Central  Airways. 
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3.  The  Treasurer’s  Department. 

Advice  concerning  certain  insurance  problems  and  Assist¬ 
ance  in  the  settlement  of  some  insurance  claims.  No|  such 
problems  arose  in  connection  with  the  activities  of: 

Bahamas  Airways 
Lineas  Aereas  de  Nicaragua 
Cia  Dominicana  de  Aviacion 
Servicio  Aereo  de  Honduras. 

Riders  to  Pan  American  insurance  policies  were  obtained 
to  provide  certain  coverages  for  the  following  companies: 

Aerovias  Venezolanas 
Aeronaves  de  Mexico 
Cia.  Cubana  de  Aviacion 
Cia.  Mexicana  de  Aviacion 
Panair  do  Brasil 

Ur  aba,  Medellin  &  Central  Airways. 

These  companies  were  billed  for  the  resulting  additional 
premium. 

Assistance  was  rendered  to  Panair  do  Brasil  and  Mexi¬ 
cana  in  effecting  certain  financial  arrangements  necessary 
for  these  companies  to  purchase  flight  equipment. 

4.  The  Comptroller’s  Department. 


957 

5. 


Accounting  work  resulting  from  purchasing  and 
shipping  functions.  Advice  with  respect  to  account¬ 
ing  matters. 

The  Washington  Executive  Office. 


Assistance  (with  the  Services  of  Supply)  in  the  purchase 
and  export  of  surplus  aircraft  and  equipment.  Liaison  with 
the  United  States  and  foreign  Government  agencies.  No 
services  were  performed  for: 


Bahamas  Airways 

Cia.  Dominicana  de  Aviacion 

Uraba,  Medellin  &  Central  Airways. 
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6.  The  Traffic  Department. 

Traffic  functions  relating  to  the  agency  arrangements, 
on  behalf  of: 

Cia.  Cubana  de  Aviacion 
Cia.  Mexicana  de  Aviacion 
Panair  do  Brasil 

Uraba,  Medellin  &  Central  Airways. 

No  services  were  performed  for  the  Nicaraguan  or  Hon¬ 
duran  companies.  The  schedules  and  tariffs  of  Aeronaves 
de  Mexico  and  Aerovias  Venezolanas  were  included  in  the 
various  travel  guides,  and  those  companies  were  billed  for 
the  cost  of  the  insertions.  The  schedules  and  tariffs  of  the 
other  companies  were  included  in  System  timetables  for 
the  periods  during  which  they  were  in  operation. 

7.  The  Engineering  Department. 

Technical  advice  to  the  Services  of  Supply  in  connection 
with  specific  purchases.  Special  advice  on  equipment  and 
operating  procedures  was  rendered  to: 

Aerovias  Venezolanas 
Cia.  Mexicana  de  Aviacion 
Panair  do  Brasil, 

for  which  services  Pan  American  has  been  reimbursed  by 
special  arrangement. 

8.  The  Communications  and  Meteorological  Department. 
Technical  advice  to  the  Services  of  Supply  in  connection 

with  specific  purchases. 

9.  The  Public  Relations  Department. 

Specific  publicity  material  was  prepared  for  the 
958  following  companies : 

Aerovias  Venezolanas 
Aeronaves  de  Mexico 
Cia.  Mexicana  de  Aviacion 
Cia.  Cubana  de  Aviacion 


329 


Panair  do  Brasil 

Uraba,  Medellin  &  Central  Airways. 


10.  Services  of  Supply. 

Procurement  and  shipment  of  supplies  and  equipment  on 
specific  request  therefor. 


959 


Exhibit  PA-23. 

On  June  30,  J.945 


Pan  American  Airways,  Inc. 
Directors 


Charles  F.  Adams 
Harold  M.  Bixby 
S.  Sloan  Colt 
John  C.  Cooper 
Howard  B.  Dean 
S.  M.  Fairchild 
Robert  Lehman 


'E.  0.  McDonnell 
Mark  T.  McKee 
Thomas  A.  Morgan 
Samuel  F.  Pryor 
W.  H.  Standley 
J.  T.  Trippe 
Evan  E.  Young 


Executive  Committee 

Thomas  A.  Morgan  (Chairman) 
S.  Sloan  Colt 
Mark  T.  McKee 
J.  T.  Trippe 

Officers 


President . 

Vice-President 

Vice-President 

Vice-President 

Vice-President 

Vice-President. 

Vice-President 

Vice-President 

Vice-President 

Vice-President 

Vice-President 


. J.  T.  Trippe 

and  Assistant  to  the  Pres . John  C.  Coiper 

and  Assistant  to  the  Pres. 

Samuel  F.  Pi*yor 

. Geo.  L.  Rihl 

. Harold  M.  Bjxby 

. Howard  B.  Dean 

and  Treasurer . J.  Clawson  Roop 

and  General  Traffic  Manager. .V.  E.  Chinea 

and  Chief  Engineer . A.  A.  Priester 

and  Purchasing  Agent.. ..Franklin  Gledhill 
; — Latin  American  Division 

Wilbur  L.  Morrison 
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Secretary  and  General  Attorney . H.  Preston  Morris 

Comptroller  . J.  S.  Woodbridge 

Assistant  Vice-President  . A.  M.  Archibald 

Assistant  Vice-President . J.  H.  Johnston 

Assistant  Vice-President  . J.  Carroll  Cone 

Assistant  Vice-President . William  J.  McEvoy 

Assistant  Comptroller  . J.  0.  Merckling 

Assistant  Comptroller . Amos  Hiatt 

Assistant  Treasurer . ! . R.  G.  Ferguson 

Assistant  Secretary . C.  M.  Blaske 

Assistant  Secretary  . A.  M.  Archibald 

*On  indefinite  leave  of  absence  while  in  military  service. 

Exhibit  PA-24. 

960  On  June  30,  1945 


Pan  American  Airways  Corporation 
Directors 


Charles  F.  Adams 
Harold  M.  Bixby 
Prescott  S.  Bush 
S.  Sloan  Colt 
John  C.  Cooper 
Howard  B.  Dean 
S.  M.  Fairchild 
John  W.  Hanes 


Robert  Lehman 
*E.  0.  McDonnell 
Mark  T.  McKee 
Thomas  A.  Morgan 
Samuel  F.  Pryor 
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Exhibit  PA-31. 

973  Pan  American  Airways  System 

General  Offices — Chrysler  Building — New  York  City 

January  13,  1947 

Messrs.  Wm.  C.  Burt  and  G.  Robert  Henry 
Public  Counsel 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

Re:  Atlantic  and  Alaska  Rates  to  December  31,  1945 — 
Dockets  Nos .  1499  and  1706 

Dear  Sirs : 

As  you  know,  at  the  hearing  in  the  above  captioned  pro¬ 
ceedings  you  asked  that  the  carrier  furnish  certain  infor¬ 
mation  in  addition  to  that  previously  furnished.  Certain 
of  such  information  was  furnished  before  the  close  of  the 
hearing.  It  w^as  agreed  in  our  several  discussions  during 
the  course  of  the  hearing  that  certain  other  such  informa¬ 
tion  either  need  not  be  furnished  or  could  be  furnished  in 
modified  form.  The  purpose  of  this  letter  is  to  furnish  the 
balance  of  the  additional  information  requested,  in  the  light 
of  the  agreements  reached  in  the  discussions  referred  to 
above. 

#**•*•*•** 

975  5.  At  Tr.  214  question  was  raised  as  to  the  meth¬ 

od  of  accounting  for  certain  foreign  mail  pay  col¬ 
lections  from  Italy  in  1942.  Please  be  advised  that  since, 
pursuant  to  a  resolution  of  January  6,  1942,  of  the  Board 
of  Directors  of  Pan  American  Airways,  Inc.,  the  foreign 
mail  pay  collected  from  Italy  had  not  been  previously  in¬ 
cluded  in  income  for  the  year  1941,  it  was  treated  as  in¬ 
come  in  the  year  1942  when  the  account  was  actually  col¬ 
lected. 

6.  At  Tr.  216-17  question  was  raised  as  to  whether  any 
Minutes  of  meetings  of  the  Board  of  Directors  of  Pan 
American  Airways,  Inc.  or  Pan  American  Airways  Corpo- 
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ration  recognized  the  collectibility  of  certain  foreign  mail 
pay  items  prior  to  the  date  of  the  Minutes  set  forth  on 
page  8  of  Exhibit  PC-24.  Please  be  advised  that  the  an¬ 
swer  to  this  question  is  No. 

7.  At  Tr.  238,  question  was  raised  as  to  whether  jPan 
American  Airways,  Inc.  or  Pan  American  Airways  Corpo¬ 
ration  paid  certain  audit  expenses  in  connection  with  the 
appraisal  in  1945  of  the  stock  of  China  National  Aviation 
Corporation.  Please  be  advised  that  the  audit  expensed  in 
question  were  included  in  the  regular  year  and  audit  fee 
charged  to  Pan  American  Airways  Corporation  by  its  in¬ 
dependent  public  accountant. 

8.  At  Tr.  287,  question  was  raised  as  to  the  accounting 
treatment  of  the  salary  of  Mr.  A.  J.  Kelly.  Mr.  Kelly  Vas 

an  employee  of  the  Atlantic  Division  of  Pan  Ameri- 
976  can  Airways,  Inc.  and  his  salary  was  paid  by  t|hat 

Division.  In  March,  1945,  the  Board  of  Directprs 
of  Pan  American  Airways,  Inc.  authorized  the  execution 
of  a  power  of  attorney  to  Mr.  Kelly  for  the  Republic  of 
Liberia,  empowering  him  to  participate  in  the  organisa¬ 
tion  of  a  local  air  transport  company.  It  was  contemplat¬ 
ed  that  this  local  company,  which  was  to  be  jointly  owi^ed 
with  local  American  interests  in  Liberia  and  the  Liberian 
Government,  would  conduct  a  local  Liberian  service  con¬ 
necting  with  Atlantic  Division  operations  to  and  through 
Liberia.  However,  this  plan  did  not  materialize.  Mr.  Kelly 
spent  approximately  two  weeks  in  Liberia  in  connection 
with  the  project,  as  well  as  in  connection  with  Atlantic 
Division  problems  in  Liberia. 

9.  At  Tr.  287,  a  question  was  raised  as  to  the  salaries  of 
other  such  agents.  Please  be  advised  that  matters  relating 
to  the  organization  of  local  affiliated  companies  have  arisen 
principally  in  Latin  America.  Employees  of  Pan  Ameri¬ 
can  Airways,  Inc.  participating  locally  in  such  matters 
have  been  representatives  of  the  Latin  American  Division 
of  Pan  American  Airways,  Inc.  and  their  salaries  have 
been  paid  by  that  Division. 
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15.  At  Tr.  404,  a  question  was  raised  as  to  1945  trans¬ 
actions  with  associated  companies  the  charges  resultiijig 
from  which  were  not  separately  identified  in  the  carriers’ 

2380  reports.  Please  be  advised  that  no  such  trans- 
978  actions  have  been  identified  with  the  exception  of 
certain  special  engineering  services  for  Aeronaves 
de  Mexico,  the  expenses  of  which  were  charged  directly  to 
that  company  in  the  amount  of  $4,930.72.  This  amount  was 
included  in  the  incidental  revenues  of  Pan  American  Ai  r¬ 
ways,  Inc.  As  you  will  appreciate,  in  the  case  of  transac¬ 
tions  with  associated  companies  involving  expenditures 
by  Pan  American  Airways,  Inc.  directly  for  the  account  of 
those  companies,  the  resulting  billings  to  those  companies 
would  not  be  reflected  in  the  2380 ’s,  since  the  amounts  in¬ 
volved  were  never  included  in  the  expense  accounts  of  Pan 
Amrican  Airways,  Inc. 

16.  At  Tr.  441,  a  question  was  raised  as  to  whether  em¬ 
ployee  vacations  earned  during  the  period  of  w^ar  contract 
operations  were  granted  in  all  cases  during  the  subsequent 
period  of  commercial  operations.  Please  be  advised  tl^at 
since  the  termination  of  the  contracts,  employees  haVe 
either  received  vacations  earned  during  war  contract  oper¬ 
ations,  or  such  vacations  as  have  not  yet  been  taken  are 
still  credited  to  their  respective  accounts. 

17.  You  will  recall  that  the  carrier  undertook,  at  the 
hearing,  to  furnish  data  as  to  the  accrued  employee  vaca¬ 
tion  liability  of  the  Alaska  Sector  at  December  31,  19^5. 
Please  be  advised  that  the  total  amount  involved  at  that 
date  was  $80,356.68,  broken  down  as  follows : 


Flight  personnel . $30,744.13 

Traffic  personnel  .  6,869.88 

Airways  personnel .  3,281.71 

Communications  personnel  .  5,911.04 

Services  of  Supply .  2,404.01 

Operations  personnel  .  5,561.05 

Maintenance  personnel .  20,723.93 

General  and  Administrative  .  4,860.93 
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10.  At  Tr.  291,  question  was  raised  as  to  whether  Pan 
American  Airways,  Inc.  in  1945  negotiated  with  foreign 
governments  to  obtain  rights  in  Europe  for  Panair  do 
Brasil.  Please  be  advised  that  the  answer  to  this  ques¬ 
tion  is  No. 

11.  At  Tr.  295-6,  question  was  raised  as  to  the  extent 
to  which  the  New  York  Office  of  Pan  American  Airways, 
Inc.  was  active  in  connection  with  the  reduction  of  the 
ownership  of  Pan  American  Airways,  Inc.  in  Compania 
Mexieana  from  a  majority  to  a  minority  interest.  Please 
be  advised  that  the  negotiations  relating  to  the  said  reduc¬ 
tion  of  interest  were  conducted  by  the  Vice  President-in- 
Charge  of  Latin  American  operations,  whose  salary  is 
charged  directly  to  the  Latin  American  Division. 

12.  At  Tr.  311  a  question  was  raised  as  to  whether  Pan 
American  Airways,  Inc.  or  Pan  American  Airways  Corpo¬ 
ration  in  1945  approved  the  equipment  purchase  plans  of 
the  Nicaraguan  company.  Please  be  advised  that  the  an¬ 
swer  to  this  question  is  No. 

13.  At  Tr.  317-18,  a  question  was  raised  as  to  the  nature 
of  the  special  advice  referred  to  in  paragraph  7  of  the 
summary  of  departmental  activities  which  is  part  of  Ex¬ 
hibit  PA-22.  Please  be  advised  that  an  engineering 

977  representative  of  the  New  York  Office  of  Pan  Amer¬ 
ican  Airways,  Inc.  visited  Mexico  in  1945  and  carried 
on  inspection  and  advisory  work  in  connection  with  im¬ 
proving  the  operations  of  Compania  Mexieana.  As  to  the 
Venezulean  company,  a  series  of  operating  conferences 
were  held  in  New  York  with  a  representative  of  that  com¬ 
pany,  extending  over  a  period  of  about  a  month,  and  in¬ 
spection  and  liaison  work  was  carried  on  on  the  West 
Coast  with  reference  to  certain  aircraft  conversions  being 
done  there  for  the  account  of  that  company  by  indepen¬ 
dent  contractors.  The  special  advice  rendered  to  the  Bra¬ 
zilian  company  related  to  the  planning  of  the  projected 
Constellation  services  of  that  company. 
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15.  At  Tr.  404,  a  question  was  raised  as  to  1945  trans¬ 
actions  with  associated  companies  the  charges  resulting 
from  which  were  not  separately  identified  in  the  carriers7 

2380  reports.  Please  be  advised  that  no  such  trans- 
978  actions  have  been  identified  with  the  exception  of 
certain  special  engineering  services  for  Aeronaves 
de  Mexico,  the  expenses  of  which  were  charged  directly  to 
that  company  in  the  amount  of  $4,930.72.  This  amount  wjas 
included  in  the  incidental  revenues  of  Pan  American  Air¬ 
ways,  Inc.  As  you  will  appreciate,  in  the  case  of  transae- 
tions  with  associated  companies  involving  expenditures 
by  Pan  American  Airways,  Inc.  directly  for  the  account  of 
those  companies,  the  resulting  billings  to  those  companies 
would  not  be  reflected  in  the  2380’s,  since  the  amounts  in¬ 
volved  were  never  included  in  the  expense  accounts  of  Pan 
Amrican  Airways,  Inc. 

16.  At  Tr.  441,  a  question  was  raised  as  to  whether  em¬ 
ployee  vacations  earned  during  the  period  of  w~ar  contract 
operations  were  granted  in  all  cases  during  the  subsequent 
period  of  commercial  operations.  Please  be  advised  that 
since  the  termination  of  the  contracts,  employees  have 
either  received  vacations  earned  during  war  contract  oper¬ 
ations,  or  such  vacations  as  have  not  yet  been  taken  are 
still  credited  to  their  respective  accounts. 

17.  You  will  recall  that  the  carrier  undertook,  at  the 
hearing,  to  furnish  data  as  to  the  accrued  employee  vaca¬ 
tion  liability  of  the  Alaska  Sector  at  December  31,  1945. 
Please  be  advised  that  the  total  amount  involved  at  that 


date  was  $80,356.68,  broken  down  as  follows : 


Flight  personnel . $30,744.13 

Traffic  personnel  .  6,869.88 

Airways  personnel .  3,281.71 

Communications  personnel  .  5,911.04 

Services  of  Supply .  2,404.01 

Operations  personnel  .  5,561.05 

Maintenance  personnel .  20,723.93 

General  and  Administrative  .  4,860.93 
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18.  At  Tr.  781,  information  was  requested  as  to  the  accu¬ 
mulated  surplus  or  deficits  and  surplus  reserves  of  certain 
associated  companies  referred  to  in  Exhibit  PA-22,  as  at 
December  31,  1945.  Please  be  advised  that  as  to  the  com¬ 
panies  active  in  1945,  the  facts  as  to  this  matter  were  as 
follows: 


979 


Earned  Surplus 

Surplus  Reserves 


PAA  Argentina  . $  61,840.88 

Cia  Mexicana  .  155,548.49 

Panair  do  Brasil  .  151,350.33 

Aeronaves  de  Mexico  .  15,082.74 

Aerovias  Venezolanas  . — 90,390.60 

Bahamas  Airways  . — 20,827.00 

Cia  Dominicana  .  28,440.06 

Lineas  Aereas  de  Nicaragua . — 19,317.18 

Servicio  Aereo  de  Honduras . — 17,071.10 

Avianca  .  610,985.80 

Pan  American-Grace  Airways . 1,232,206.51 


$  2,175.01 
187,321.78 


923,509.22 

778,000.00 


Pan  American  Airways  Sales  Corp.  at  that  date  had  an 
accumulated  deficit  of  of  $13,194.89. 


980  Very  truly  yours, 

John  H.  Slate 
Attorney  for 

Pan  American  Airways,  Inc. 
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Comparison  of  Yields  and  Costa  per  Revenue  Ton-Mile  Experienced 
by  the  Atlantic  Division  of  Pan  American  Alrxays  and  American 
Overseas  Airlines- Calendar  Year  191*5 


Pan 

American 

American 

Overseas 

Yields: 

Passenger  and  baggage 

$1.11* 

$1.39 

Express 

0.98 

0.96 

Foreign  mail 

1*.1*3 

1*.63 

Average  non-U*  S*  mail 

1.1*1 

1.91 

Costs: 

U*  S*  mail  services 

$1.09 

$1.1*0 

Other  services 

1.1*0 

1.75 

Average  overall  costs 

1.35 

1.70 

Note:  Allocation  of  costs  between  mail  and  non-mail  services  has  been 
made  in  the  same  manner,  for  both  carriers,  on  the  basis  used  in 
the  show  cause  order* 
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1012  Exhibit  PC-6 

STATEMENT  OF  MR.  IRVING  ROTH  ON  WORKING 

CAPITAL 

#  *  *  *  *  *  *  *  *  # 

Ill  the  previous  Transatlantic  Rate  Case  (Docket 

1017  No.  370),  the  Board  allowed  the  sum  of  $432,224  |for 
provision  of  a  Reserve  for  Unrealized  Income,  con¬ 
stituting  a  reserve  for  uncollectible  foreign  mail  receiv¬ 
ables.  The  reserve  was  computed  at  100  per  cent  of  jthe 
balances  receivable  from  three  Axis  countries,  Germajny, 
Greece  and  Hungary,  and  50  per  cent  of  the  uncollected 
balances  from  certain  other  countries. 

Exhibit  PC-10  summarizes  the  major  entries  on  the  car¬ 
rier’s  books  with  respect  to  such  foreign  mail  accounts 
and  related  reserves.  The  Exhibt  also  explains  in  detail 
the  carrier’s  1945  year-end  adjustment  which  transferred 
the  balance  in  the  Reserve  for  Unrealized  Income  to  earfled 
surplus.  This  transfer  to  surplus  was  directed  by  the  Board 
of  Directors  on  the  basis  of  the  recommendation  of  the 
Company’s  comptroller  who  stated  that  all  foreign  njail 
accounts  receivable  could  be  regarded  as  collectible. 

Since  the  carrier  is  now  reflecting  these  accounts  as  cur¬ 
rent  assets  on  its  books  without  the  reserve  provided  by  ihe 
Board,  and  since  the  carrier’s  management  has  determined 
these  amounts  to  be  collectible,  the  Board  might  decide 
to  consider  the  amount  of  $432,224  as  part  of  “otier 
revenue”  in  determining  the  carrier’s  need  for  the  year 
1945.  On  this  basis  the  carrier  should  be  entitled  to  con¬ 
sider  such  accounts  receivable  as  part  of  its  current 

1018  assets  and  the  reserve  for  Unrealized  Income  for 
each  month  prior  to  the  December  1945  Final  Repprt 

should  be  reversed  and  accounts  receivable  correspond¬ 
ingly  increased.  However,  if  any  part  of  the  $432,224 
reserve  is  not  taken  into  account  as  “ other  revenue”  in 
this  proceeding,  such  amount  should  be  treated  as  a  valua¬ 
tion  reserve  to  be  offset  against  foreign  mail  accounts 
receivable.  It  would  be  improper  to  allow  the  carrier 
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to  treat  the  cost  of  writing  off  certain  supposedly  uncollec¬ 
tible  accounts  as  a  recognizable  cost  and  then  to  claim  the 
very  same  accounts  as  part  of  working  capital  in  a  subse¬ 
quent  proceeding,  unless  the  Board  reflects  the  collectibility 
of  such  accounts  in  the  determination  of  need  for  the  period 
in  which  the  item  is  restored  to  its  status  as  a  current 
asset. 

*<**#*  •  •  •  «  • 
1028  Exhibit  PC-7. 

PAN  AMERICAN  AIRWAYS  SYSTEM 

September  7,  1945 

Mr.  Warner  H.  Hord 

Chief,  Rates  and  Audits  Division 

Economic  Bureau 

Civil  Aeronautics  Board 

Washington  25,  D.  C. 

Dear  Mr.  Hord: 

In  reply  to  your  letter  of  August  2  with  respect  to  certain 
differences  in  the  Form  2380  reports  of  the  Atlantic  Divi¬ 
sion  for  January,  February,  and  March,  1945,  and  Sched¬ 
ules  17  and  18  for  April  1945,  there  is  submitted  herewith 
the  information  requested,  together  with  corrected  data 
from  which  you  are  authorized  to  make  the  necessary 
corrections  in  the  reports. 

1.  The  differences  in  Schedules  17  and  18  were  corrected 
in  the  schedules  submitted  for  June  and  July.  Supple¬ 
mental  schedules  were  furnished  with  the  July  report 
which  set  forth  the  adjustments  for  each  of  the  months  in 
question. 

2.  With  respect  to  your  comments  concerning  the  rev¬ 
enue  load  factor  of  66.71  percent,  this  is  to  advise  that  the 
reported  available  ton-miles  are  determined  from  the 
actual  station-to-station  capacity  which  may  be  utilized 
in  revenue  traffic.  What  appears  to  be  a  relatively  low 
load  factor  is  caused  by  the  characteristics  of  the  routes 
flown.  On  the  long  segments  of  the  routes  which  traverse 
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the  ocean  it  is  necessary  to  carry  a  much  larger  gasoline 
load  than  on  the  shorter  segments.  This  fact  limits  the 
available  capacity  of  the  ships.  There  is  only  a  relatively 
small  amount  of  local  traffic  traveling  over  the  shorter  seg¬ 
ments  of  the  routes  because  of  the  low  potential;  there¬ 
fore,  the  low  load  factors  on  these  segments  affect  the 
overall  load  factors.  From  the  nature  of  this  operation 
it  can  readily  be  seen  that  the  volume  of  traffic  is  con¬ 
trolled  very  largely  by  the  volume  that  can  be  carried 
over  the  critical  segments  of  the  routes. 

3.  Costs  attributable  to  Douglas  C-54  aircraft  operated 
under  Army  Contracts  W535  ac-35719  were  included  in 
Form  2380  for  January.  A  partial  reversal  of  the  sum 

of  $80,045.15  was  made  in  February.  The  balance 
1029  amounting  to  $7,075.01  plus  the  $1,203.66  charged 
in  March,  will  be  eliminated  from  Schedule  5  in  the 
month  of  July. 

The  equipment  maintenance — indirect  expenses  reported 
in  Schedule  7  under  the  headings  “C-54  Modification”  |and 
“C-54  Plane  Service”  represent  maintenance  buijden 
chargeable  to  the  Africa-Orient  Division.  These  expenses 
are  not  included  in  the  Atlantic  Division  operating  ex¬ 
penses  but  are  invoiced  to  the  Africa-Orient  Division)  by 
means  of  the  intercompany  clearing  account  in  the  (gen¬ 
eral  Accounting  Office  in  Miami.  In  accordance  with  ;his 
procedure  the  amount  due  from  the  Africa-Orient  Division 
is  automatically  applied  against  the  balance  in  Acccjunt 
225B,  “Advances.” 

No  amounts  applicable  to  military  contracts  are  included 
in  the  reported  operating  expenses  of  the  Atlantic  Division. 

Military  contract  costs  applicable  to  contracts  admin¬ 
istered  directly  by  the  Atlantic  Division  are  accumulated 
in  Account  104B,  “U.  S.  Government  Departments,”  ^ind 
Account  112,  “Other  Current  and  Accrued  Assets.” 

4.  As  you  indicate,  the  difference  between  amounts 
reported  in  Account  104C  of  Schedule  1  and  the  closing 
balances  of  foreign  mail  accounts  as  shown  on  Schedule  11 
from  foreign  mail  accrued  under  Contract  NOa(s)  1516 
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for  January,  February  and  March  represents  receivables 
and  the  offsetting  liability  is  recorded  in  Account  210, 
“Other  Current  and  Accrued  Liabilities. ’ ’ 

5.  “Aircraft  Engine  Repairs — Reserve  Provision’ ’  (Ac¬ 
count  404-24)  in  the  month  of  February  does  not  contain 
the  offset  of  the  reserve  provision  of  $146.21  appearing  on 
Schedule  13  for  aircraft  engine  repairs  since  the  amount 
accrued  related  to  the  engines  of  Lockheed  aircraft  based 
at  New  York  and  used  in  non-revenue  service  for  system 
requirements,  the  cost  of  operation  of  which  is  recorded 
as  a  part  of  system  expense  by  the  General  Accounting 
Office  in  Miami.  In  order  to  avoid  confusion  in  the  future, 
the  reserve  provision  for  engines  used  in  this  aircraft  will 
be  shown  on  Schedule  13  in  the  blank  line  immediately 
under  “Other  Additions”  opposite  the  caption  “System 
Executive  Aircraft”  and  in  the  blank  line  under  “Other 
Charges”  opposite  the  aforementioned  caption. 

We  are  transmitting  herewith  revised  Schedule  13,  page 
1,  for  March  1945,  which  is  in  agreement  wuth  Schedule  5. 

6.  Year-to-date  traffic  statistics  on  Schedule  5  were 
included  in  the  report  for  the  month  of  June  and  will  be 
shown  hereafter  in  subsequent  reports. 

7.  In  order  to  bring  Schedule  14(b)  into  agree- 
1030  ment  with  balance  sheet  account  120,  unaudited 
invoices  should  be  added  to  the  closing  balance  of 
the  schedule  and  figures  for  work  in  process  should  be 
revised  as  follows : 


Unaudited 

Invoices 

Work  in 

Process 

Closing 

Balance 

Purchases 

Closing 

Balance 

January  1945 

$  8,455.48 

$301,140.21 

$  7,482.11 

February 

34,340.15 

865.563.98 

125.863.88 

March 

34,396.30 
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8.  The  discrepancy  in  flight  equipment  spare  parts  and 
assemblies  reported  on  Schedule  14(a)  was  adjusted  and  a 
revised  statement  was  submitted  to  you  on  August  17, 1945. 

Very  truly  yours, 

Pan  American  Airways,  Inc. 

/S/  J.  S.  WOODBRIDGE 

J.  S.  WOODBRIDGE 

Comptroller 

Enclosure 

1031  Pan  American  Airways,  Inc. 

Chrysler  Building 
New  York,  New  York 

October  23,  1945 

Mr.  Warner  H.  Hord 
Chief,  Rates  and  Audits  Division 
Economic  Bureau 
Civil  Aeronautics  Board 
Washington  25,  D.  C. 

Dear  Mr.  Hord: 

Reference  is  made  to  my  letter  of  October  15,  1945,  in 
which  was  submitted  a  method  of  allocation  of  Balance 
Sheet  Items  among  Divisions.  It  is  noted  that  the  basis 
of  allocation  of  “System  Agency’ ’  acounts  payable  was 
inadvertently  omitted.  These  accounts  payable  result 
from  the  activities  of  the  System  Purchasing  Department, 
and  relate  to  the  System  as  a  whole.  They  have  b0en 
classified  under  Account  202(c)  Other  Accounts  Payable. 

Under  the  plan  of  allocation  the  portion  of  other  accounts 
payable  relating  to  “System  Agency”  will  be  distributed 
to  Divisions  and  Companies  on  the  basis  of  the  ratio  of 
purchases  made  for  their  account  during  the  two  previous 
months.  Amounts  thus  allocated  relating  to  other  tl^an 
operating  divisions  will  be  shown  in  the  Non-Divisiomal 
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Column.  The  remaining  items  included  in  Other  Accounts 
Payable  will  be  allocated  on  the  basis  previously  indicated. 

Very  truly  yours, 

Pan  American  Airways,  Inc. 

/S/  J.  S.  WOODBRIDGE 

J.  S.  WOODBRIDGE 
Comptroller 

1032  Pan  American  Airways,  Inc. 

Chrysler  Building 
New  York,  New  York 

October  15,  1945 

Mr.  Warner  H.  Hord 

Chief,  Rates  and  Audits  Division 

Economic  Bureau 

Civil  Aeronautics  Board 

Washington  25,  D.  C. 

Dear  Mr.  Hord: 

General  instructions  on  page  37-1  of  Reporting  Proce¬ 
dure  under  the  Uniform  System  of  Accounts  for  Interna¬ 
tional  Air  Carriers  state  that  “International  air  carriers 
operating  air  transportation  divisions  for  which  separate 
records  and  books  of  account  are  maintained,  shall  file,  for 
each  such  separately  operated  air  transport  division,  an 
original  and  one  duplicate  of  C.A.B.  Form  2380,  except 
Schedules  6(a),  6(b),  F,  G,  and  H.” 

In  the  interest  of  better  operating  efficiency,  with  result¬ 
ant  economy,  Pan  American  Airways,  Inc.,  is  setting  up  a 
central  accounting  office  in  New  York,  which  will  handle 
not  only  system  expense  and  non-divisional  income  and 
expense  accounts,  but  also  a  number  of  asset  and  liability 
accounts  heretofore  maintained  on  the  divisions,  which  are 
to  be  kept  in  a  central  location  instead  of  on  four  sets  of 
books. 

In  view  of  this,  the  phrase  “separate  records  and  books 
of  account”  referred  to  above  no  longer  applies,  and  the 
Company  is  planning  the  following  procedure,  effective 
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with  the  financial  statements  of  October,  1945.  This  will 
provide  the  C.A.B.  with  the  same  data  heretofore  provided, 
and  will  at  the  same  time  take  care  of  the  third  paragrajph 
under  the  general  instructions,  which  calls  for  the  filing 
of  certain  consolidated  statements,  which  filing  was  called 
to  our  attention  in  your  letter  of  September  10,  1945. 

The  several  balance  sheets  now  being  prepared  by  1}he 
separate  divisions  of  Pan  American  Airways,  Inc.,  will  be 
replaced  by  a  consolidated  balance  sheet  of  Pan  American 
Airways,  Inc.,  which  will  carry  columns  headed  respec¬ 
tively: —  “  Consolidated”  —  “Atlantic”  —  “Pacific”  — 
“Alaska”  —  “Latin  American”  —  “Non-Divisional.” 
This  balance  sheet  will  be  included  in  a  Form  2380  to  be 
submitted  monthly  by  the  central  accounting  office  in 
New  York. 


(The  form  of  the  statement  will  be  exactly  the  same 
as  at  present,  except  that  the  assets  side  and  tne 
liabilities  and  capital  side  will  each  be  a  two-page 
spread  to  accommodate  the  columns,  with  the  same 
printing  as  at  present.) 

The  statements  of  profit  and  loss  will  also  ]be 
1033  replaced  by  consolidated  statements  carrying  col¬ 
umns  similarly  headed. 

(The  form  of  the  statement  will  be  exactly  the  saihe 


as  at  present,  except  that  it  will  be  two  two-page 


spreads,  one  for  the  month  and  one  for  the  year  to 
date.) 

Form  2380  submitted  by  the  central  accounting  office 
will  thus  include  the  following  schedules,  which  will  pot 
appear  in  the  divisional  forms  2380: 


1 

2 

3 

4 


—  Balance  Sheet 

—  Reconciliation  of  Surplus  Accounts — 
Unappropriated  Earned  Surplus 

—  Statement  of  Profit  and  Loss 

—  Incidental  Revenues  —  Non-Operating  In¬ 
come  —  Deductions  from  Gross  Income 

(these  portions  not  related  to  divisional 
activities) 
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6(A)  —  General  and  Administrative  Expenses 
6(B)  —  Distribution  of  General  and  Administrative 

Expenses 

10  —  Accounts  with  Associated  and  Affiliated 

Companies 

11  —  Foreign  Mail  Accounts 

12  —  Extension  and  Development 

13-2  —  Operating,  Valuation  and  Surplus  Reserves 

A  —  Investments 

B  —  Other  Special  Funds,  Deferred  Charges, 

Deferred  Credits,  and  Intangibles 
C  —  Aircraft  and  Aircraft  Engines 
E  —  Employees  and  Employees  Compensation 
(those  portions  not  related  to  divisional 
activities) 

F  —  Dividends  Declared — List  of  Stockholders 
G  —  Sundry  Corporate  Data 

H  —  General  Officers  and  Directors 

The  distribution  by  divisions  of  each  of  the  balance 
sheet  elements  will  be  based  primarily  on  their  geograph¬ 
ical  locations.  Items  affecting  more  than  one  division  will 
be  distributed  under  existing  circumstances  on  the  bases 
set  forth  in  the  attached  schedule. 

It  is  planned  to  add  a  new  caption  on  the  balance  sheet 
in  the  net  worth  group  of  accounts,  known  as  4 ‘Invest¬ 
ment/  ’  which  will  be  the  balancing  figure  between  the 
assets  and  liabilities  of  each  division,  as  distributed.  Since 
the  capital  stock  and  surplus  accounts  will  appear  in  the 
“non-divisional”  column,  the  total  of  such  “ Investment’’ 
balances  in  each  divisional  column  will  appear  in  red  in 
the  “non-divisional”  column,  so  that  the  “consolidated” 
column  will  reflect  the  capital  stock  and  surplus  account 
without  change.  The  management  will  thus  have  monthly 
information  as  to  the  investment  in  each  division,  which 
has  heretofore  not  been  readily  available. 

This  improved  type  of  comparative  balance  sheet 
1034  and  statement  of  profit  and  loss  will  be  of  far 
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greater  managerial  benefit  than  the  individual  divisional 
statements.  It  is  suggested  that  such  consolidated 
statements  be  filed  with  the  central  accounting  office 
Forms  2380  only,  being  referred  to  in  the  fly-leaf  of  the 
divisional  Forms  2380. 

It  will  be  deeply  appreciated  if  you  would  study  this 
proposal  and  let  us  have  you  suggestions  at  your  earliest 
convenience. 

Very  truly  yours, 

Pan  American  Airways,  Inc. 

/S/  J.  S.  WOODBRIDGE 
J.  S.  WOODBRIDGE 
Comptroller 

JSW  :jb 
Enc. 

1035  METHOD  OF  ALLOCATION  OF  BALANcjE 
SHEET  ITEMS  AMONG  DIVISIONS 

Assets  and  liabilities  carried  on  divisional  books  or  readily 
identifiable  as  Assignable  to  divisions 

All  assets  and  liabilities  shown  on  the  books  of  the  va¬ 
rious  commercial  operating  divisions  will  be  assigned  di¬ 
rectly  to  those  divisions.  All  assets  and  liabilities  relating 
directly  to  the  operation  of  the  various  commercial  di¬ 
visions  but  carried  on  the  central  accounting  office  books 
will  be  assigned  directly  to  the  divisions  to  which  they  re¬ 
late  when  readily  identifiable. 

Physical  assets 

Practically  all  operating  properties  of  the  company  are 
directly  assignable  to  various  divisions.  However,  the 
furniture  and  fixtures  and  other  equipment  used  in  the 
New  York  and  Washington  offices  and  various  district 
traffic  offices  must  be  prorated  to  the  operating  divisions. 
These  asset  accounts  together  with  related  reserves  for  de¬ 
preciation  will  be  allocated  to  the  operating  divisions  on 
the  basis  of  available  ton  miles. 


354 


Current  assets  and  current  liabilities ;  deferred  charges 
and  credits 

As  previously  indicated  the  assets  and  liabilities  in¬ 
cluded  on  the  books  of  the  divisions  will  be  assigned  directly 
to  the  divisions.  Such  assets  include  divisional  bank  ac¬ 
counts,  working  fund  advances,  inventories  of  materials 
and  supplies,  motor  fuels,  and  lubricating  oils.  There  will 
also  be  included  on  a  direct  basis  the  divisional  liability  for 
salaries  and  wages  accrued.  Accounts  included  in  the  cen¬ 
tral  accounting  office  but  directly  assignable  to  divisions 
wull  include  accounts  receivable  for  U.  S.  mail  pay  and 
foreign  mail  pay.  Accounts  receivable  from  or  payable  to 
the  same  manner  as  advances  included  in  accounts  125  and 
affiliated  companies  will  be  assigned  to  non-divisional  in 
225  which  is  -in  accordance  with  the  CAB  treatment  for 
rate  making  purposes. 

Other  accounts  included  in  current  assets  and  current 
liabilities  wTill  be  distributed  to  the  operating  divisions  on 
an  equitable  basis.  The  CAB  has  determined  the  reason¬ 
ableness  of  working  capital  by  testing  the  amount  avail¬ 
able  to  finance  cash  expenses  of  various  carriers.  It  ap¬ 
pears  that  this  principle  is  sound  for  application  in  deter¬ 
mining  the  equitable  distribution  of  the  total  System 
working  capital.  Therefore,  the  central  accounting  of¬ 
fice  cash  will  be  distributed  in  such  manner  as  to  result  in 
the  same  ratio  of  working  capital  to  cash  expenses  for 
each  division.  Cash  expenses  will,  of  course,  exclude  de¬ 
preciation  and  amortization  expenses.  The  final  distribu¬ 
tion  of  central  accounting  office  cash  accounts  will  be  made 
after  the  direct  assignment  of  current  assets  and  liaiblities 
and  deferred  charges  and  credits  to  the  divisions  and  after 
the  allocation  of  pooled  System  assets  and  liabilities  on  the 
basis  indicated  below. 
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1036  Ratio  of  expenses  less  depreciation  and  amortiza¬ 
tion  of  divisions 

Account  103,  Securities 
Account  104,  Accounts  Receivable 

(F)  Associated  Companies 
(H)  Other  Accounts  Receivable 
Account  107,  Interest  and  Dividends  Receivable 
Account  108,  Notes  Receivable 
Account  112,  Other  Current  and  Accrued  Assets 
Account  171,  Prepayments 
Account  174,  Other  Deferred  Charges 
Account  201,  Notes  Payable 
Account  202,  Accounts  Payable 

(A)  Associated  Companies 

(C)  Accounts  Payable 
Account  205,  Dividends  Declared 

Account  206,  Salaries  and  Wages  Accrued  (System) 
Account  207,  Interest  Accrued 
Account  210,  Other  Current  and  Accrued  Liabilities 
Account  232,  Other  Deferred  Credits 

Ratio  of  passenger  revenues  of  divisions 

Account  104,  Accounts  receivable 

(B)  U.  S.  Government  Departments 

(D)  Foreign  Government  Departments 

(E)  Air  Travel  Plan 

Account  105,  Airline  Traffic  Accounts  Receivable 
Account  106,  Net  Balances  Receivable  from  Agents 
Account  203,  Airline  Traffic  Accounts  Payable 
Account  204,  Air  Travel  Plan  Liability 
Account  209,  Ticket  Refund  Liabilitv 

Tax  accruals  of  divisions 

Account  208,  Taxes  Accrued 

In  computing  working  capital  requirements  the  CAB  in¬ 
cludes  deferred  charges  and  deferred  credits  as  well  as 


current  assets  and  liabilities. 


With  the  exception  of  it^ 


ms 
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which  are  chargeable  directly  to  divisions,  all  deferred 
charges  and  credits  will  be  allocated  to  the  divisions  on  the 
ratio  of  expenses,  less  depreciation  and  amortization,  as 
indicated  above.  Extension  and  development  projects 
which  do  not  relate  to  the  operations  of  any  of  the  existing 
divisions  will  be  charged  to  non-divisional. 

It  should  be  noted  that  unearned  transportation  revenue 
and  accounts  payable  arising  from  U.  S.  mail  pay  and  for¬ 
eign  mail  pay  claims  will  be  assigned  directly  to  divisions. 

1037  Net  worth  items  and  advances 

The  net  worth  accounts  will  be  assigned  directly  to  non- 
divisional,  the  divisional  investment  being  taken  care  of  as 
described  in  the  covering  letter.  As  previously  indicated, 
advances  included  in  accounts  125  and  225  will  be  assigned 
to  non-divisional. 

Investments  and  special  funds 

The  investments  in  associated  companies  included  in  ac¬ 
count  131  will  be  assigned  directly  to  non-divisional  in  ac¬ 
cordance  with  the  CAB  treatment  in  the  Latin  American 
rate  case.  Likewise,  investments  in  affiliated  companies 
will  be  assigned  to  non-divisional.  Uninsured  losses  funds 
and  equipment  purchase  funds  are  assignable  directly  to 
the  divisions.  At  the  present  time  equipment  purchase 
funds  have  been  distributed  to  divisions  on  the  basis  of 
the  anticipated  distribution  of  30  Constellation  aircraft 
which  are  on  order.  The  circumstances  with  respect  to 
equipment  purchase  funds  in  the  future  is  subject  to 
change  since  it  is  possible  there  may  be  instances  where 
commitments  are  made  for  the  purchase  of  aircraft  before 
the  division  on  which  they  are  to  be  used  has  been  deter¬ 
mined.  In  the  event  it  is  impossible  to  make  a  direct  al¬ 
location  of  equipment  purchase  funds  to  the  various  di¬ 
visions  on  the  basis  of  contemplated  use  of  aircraft, 
equipment  purchase  funds  will  be  distributed  to  the  vari¬ 
ous  divisions  on  the  basis  of  available  ton  miles  flown  in 
the  same  manner  as  certain  other  pooled  System  assets. 
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The  same  treatment  will  be  used  in  handling  project  ac¬ 
counts  for  new  types  of  aircraft  under  development. 

It  appears  that  there  are  no  assets  included  in  invest¬ 
ments  and  special  funds  at  the  present  time  which  arfe  not 
directly  assignable  to  divisions.  However,  in  the  event 
there  should  be  any  investments  which  it  is  necessaiy  to 
allocate,  they  will  be  allocated  on  the  ratio  of  expenses, 
less  depreciation  and  amortization,  of  the  various  di¬ 
visions. 

1038  Exhibit  PC-8. 

EXPLANATION  OF  DIVISIONAL  ACCOUNTING^  OF 
PAN  AMERICAN  AIRWAYS,  INC. 

The  discussion  which  follows  is  intended  to  explain 
briefly  the  methods  followed  by  Pan  Airways,  Inc.  in  keep¬ 
ing  its  books  on  a  divisional  basis  and  a  description  of  the 
functions  performed  by  the  carrier’s  General  Accounting* 
Office.  The  table  included  as  part  of  this  exhibit  is  set  up 
to  illustrate  (a)  the  build-up  of  the  balance  sheet  of  Pan 
American  Airways,  Inc.  as  of  December  31, 1945  from  eight 
separate  ledgers  of  the  various  accounting  units  or  divi¬ 
sions  on  which  such  balances  are  recorded  and  (b)  the 
breakdown  of  the  overall  balance  sheet  into  the  divisional 
balance  sheet  as  reported  to  the  Board  on  Schedule  1  of 
form  2380. 

General 

Pan  American  Airways,  Inc.  records  its  financial  trans¬ 
actions  in  eight  sets  of  accounting  records,  each  with  its 
own  general  ledger  located  principally  in  New  York  City, 
Miami  and  San  Francisco.  General  supervision  over  all 
records  is  exercised  by  the  Comptroller’s  office  in  the 
Chrysler  Building  in  New  York,  and  direct  supervision 
over  each  set  of  records  is  exercised  by  Division  or  Head 
Accountants.  Each  set  of  records  is  a  complete  double¬ 
entry  accounting  system,  consisting  of  a  general  ledger 
with  underlying  sub-ledgers,  journals,  vouchers  and  other 
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supporting  data,  and  each  set  of  records  has  control  ac¬ 
counts  with  some  or  all  of  the  others. 

1039  Effective  September  1,  1945,  when  the  new  Gen¬ 
eral  Accounting  office  was  opened  in  New  York 

City,  the  carrier  devised  a  new  procedure  for  consolidating, 
allocating,  and  reporting  balance-sheet  data  for  its  entire 
system.  Under  this  procedure,  (1)  trial  balances  from  the 
eight  general  ledgers  were  forwarded  monthly  to  the 
Comptroller’s  Office  in  the  Chrysler  Building  at  New  York 
City,  (2)  balance-sheet  data  from  these  trial  balances  were 
consolidated  to  make  a  consolidated  system  balance  sheet, 

(3)  the  total  of  each  account  in  the  consolidated  balance 
sheet  was  either  allocated  among  the  four  commercially- 
operated  divisions  or  designated  as  “Non-di  visional,”  and 

(4)  the  consolidated  system  balance  sheet  together  with  the 
allocated  divisional  and  n on-divisional  balance  sheets  were 
-reported  to  the  Board  on  Schedule  1  of  the  Form  2380  re¬ 
port.  All  work  involving  (2)  consolidation,  (3)  allocation, 
and  (4)  reporting  was  performed  by  personnel  in  the 
Comptroller’s  Office. 

The  above  allocation  procedure  was  applicable  to  all  ac¬ 
counts  in  the  balance  sheet  statement  exclusive  of  the  item 
covering  the  current  year’s  profit  and  loss.  All  entries  af¬ 
fecting  revenues,  expenses,  and  other  profit  and  loss  items 
for  the  current  year  were  recorded  in  the  applicable  gen- 
ral  ledger  (for  example  all  profit  and  loss  transactions  for 
the  Atlantic  Division  operations  during  1945  were  recorded 
in  that  division’s  general  ledger).  The  profit  and  loss  so 
recorded  by  the  four  commercially  operated  divisions  was 
reported  for  them  on  Schedule  3  of  the  Form  2380  report, 
except  that  the  amount  reported  for  Pacific  Division. 

1040  During  1945  covered  only  the  period  of  commercial 
operations  (November  16  to  December  31).  The 

profit  and  loss  recorded  by  the  General  Accounting  Office, 
by  Africa-Orient  Division,  and  by  Pacific  Division  during 
the  period  prior  to  reinauguration  of  commercial  opera¬ 
tions  was  operated  as  “Non-divisional”  on  Schedule  3  of 
the  F orm  2380  for  the  year  1945. 
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As  a  result  of  the  consolidation  and  allocation  procedure 
above  discussed,  the  balance-sheet  data  recorded  in;  each 
division’s  general  ledger  differ  greatly  from  balance-feheet 
data  reported  on  Form  2380  for  such  division. 

Functions  Performed  by  G.  A.  0. 

Effective  September  1,  1945,  the  carrier  organised  a 
General  Accounting  Office  at  New  York  City,  herein  galled 
the  G.  A.  0.,  for  the  purpose  of  record  certain  system 
assets,  liabilities,  stock,  surplus,  and  expenses.  Pripr  to 
that  date,  system  accounts  had  been  included  in  a  ^et  of 
books  maintained  by  an  accounting  office1  at  Miami,  ^hich 
books  also  include  the  accounts  of  the  Latin  America|n  Di¬ 
vision.  Effective  September  1,  1945,  the  captal  stockj  sur¬ 
plus,  and  system  expenses  accounts  were  transferred  from 
the  Miami  books  to  the  G.  A.  0.  books  at  New  York  City, 
and  all  subsequent  accounting  with  respect  thereto  has!  been 
recorded  in  the  G.  A.  0.  books. 

1041  Also,  beginning  in  September  1945,  the  new  p.  A. 

0.  began  to  consolidate  in  its  books  the  accounting 
for  all  divisional  assets  and  liabilities  which  the  Comptrol¬ 
ler’s  Office  has  determined  may  be  handled  advantageously 
in  such  manner.  This  consolidation  of  accounting  wgs  ac- 
complished  by  transferring  all  outstanding  balances  |from 
the  divisional  books  to  the  G.  A.  0.  books,  and  by  record¬ 
ing  all  subsequent  changes  in  the  latter  books.  The  trans¬ 
fer  of  divisional  accounting  had  progressed  further  at  De¬ 
cember  31,  1945,  with  respect  to  the  Atlantic,  Pacific,  and 
Alaska  Divisions  than  it  had  with  respect  to  the  Latin 
American  Division.  Additional  transfers  were  made 
throughout  1946,  and  under  present  plans  will  be  approxi¬ 
mately  accomplished  by  the  end  of  1946. 

1  Prior  to  September  i,  194.5,  the  accounting  office  at  Miami  was  designated  as 
the  “General  Accounting  Office.”  During  the  period  of  transfer  of  system  ac¬ 
counts  from  Miami  to  the  new  General  Accounting  Office  at  New  York  City, 
the  Miami  office  was  designated  as  “General  Accounting  Office — Miami”  to  dis¬ 
tinguish  it  from  the  “General  Accounting  Office — New  York.”  After  January 
1,  1946,  the  designation  “General  Accounting  Office”  was  applied  only  to  the 
New  York  City  Office,  and  the  Miami  office  became  the  Latin  American  Divi¬ 
sion  office. 
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Generally  speaking,  the  accounting  transferred  or  to  be 
transferred  to  the  G.  A.  0.  books  included  the  following 
accounts. 

Asset  accounts : 

All  bank  funds,  except  those  needed  by  the  divisions  to 
pay  current  liabilities  still  accrued  in  their  books. 

All  investments,  equipment  purchase  funds,  mail-pay  re¬ 
ceivables,  agents  receivables,  accounts  covering  cost  of 
extension  and  development  and  the  related  reserve, 
and  certain  classifications  of  Other  Deferred  Charges. 

Substantial  portions  of  the  remaining  receivables  and 
Other  Deferred  Charges. 

Liability  accounts: 

Invoices  for  major  purchases  and  materials. 

All  income  taxes,  legal  and  auditing  bills,  unearned 
transportation  revenues,  valuation  reserves,  and  (as 
indicated  previously)  all  capital  stock  and  surplus 
accounts. 

Certain  classifications  of  Other  Deferred  Credits. 

The  accounting  not  so  far  transferred,  or  planned 
1042  to  be  transferred,  to  the  G.  A.  0.  books,  but  to  be 
retained  on  the  divisional  records,  included  the  fol¬ 
lowing  accounts. 

Asset  accounts: 

Sufficient  bank  funds  to  meet  payrolls  and  other  liabil¬ 
ities  remaining  on  the  divisional  books,  also  all  work¬ 
ing  funds  and  special  deposits. 

Miscellaneous  accounts  receivable. 

Inventories  of  gas,  oil,  and  materials. 

Investment  in  physical  property,  also  the  related  reserve 
for  accrued  depreciation. 

Prepayments,  and  most  of  the  Other  Deferred  Charges. 
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Liability  accounts: 

I 

Most  of  the  important  current  liabilities,  except  those 
covering  invoices  for  major  purchases  of  equipment 
and  materials,  and  except  bills  for  income  taxes,  legal 
fees  and  auditing  services. 

Certain  classifications  of  Other  Deferred  Credits. 

Overhaul  reserves. 

All  profit  and  loss  accounts  covering  current  year’s  divi¬ 
sional  operations.  (At  the  year-end  post  closing,  each 
division  transfers  its  net  profit  or  loss  to  the  G.  A\  0. 
books  for  inclusion  in  system  Surplus.) 

| 

Further,  the  G.  A.  0.  plans  to  consolidate  in  its  books 
all  accounting  covering  passenger,  mail,  excess  baggage, 
and  express  revenues.  It  will  be  credited  by  the  divisions 
with  all  cash  sales  covering  passenger,  excess  baggage, 
and  excess  transportation,  and  it  will  collect  all  receivables 
such  as  air  travel  plan  receivables,  government  transporta¬ 
tion  requests,  and  interline  receivables.  It  will  prepare 
the  billings  for  and  collect  the  mail  revenue.  Thus  all 
ticket  sales  reports,  tickets  lifted,  express  and  mail  repoi]ts, 
etc.,  will  be  forwarded  to  the  G.  A.  0.  which  will  audit  them 
to  determine  the  proper  accounting.  At  each  month’s  end, 
the  G.  A.  0.  will  notify  and  give  credit  to  each  divi- 
1043  sion  for  the  amount  of  revenues  earned  during  the 
month,  and  each  division  will  record  such  revenue 
in  its  profit  and  loss  accounts.  The  consolidation  of  rev¬ 
enue  accounting  in  the  G.  A.  0.  books  had  not  progressed 
as  far  as  the  consolidation  of  balance  completed  by  the  end 
of  1946. 

Balance  Sheet  as  op  December  31,  1945 

The  attached  table  presents  the  balance  sheets  of  the 
various  divisions  and  other  accounting  offices  of  Pan  Amer¬ 
ican  Airways,  Inc.,  as  recorded  in  the  respective  general 
ledgers  and  the  resulting  consolidation  thereof  into  t!he 
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overall  balance  sheet  of  the  company.  The  column  headed 
“Offsets”  covers  offsets  of  receivables  and  payables,  elim¬ 
ination  of  inter-divisional  balances,  application  of  valua¬ 
tion  reserves  to  the  applicable  asset  accounts,  and  other 
reclassifications  required  in  the  consolidation  process. 

The  five  columns  on  the  right  hand  side  of  the  table  show 
the  allocations  of  the  various  account  totals  on  the  balance 
sheet  of  Pan  American  Airways,  Inc.,  to  the  four  operating 
divisions  and  to  “Non-divisional.”  The  divisional  balance 
sheets  as  shown  in  the  table  conform  to  such  balance  sheets 
as  reported  to  the  Board  on  Schedule  1  of  Form  2380.  The 
allocations  to  divisional  balance  sheets  are  based,  in  gen¬ 
eral,  on  the  methods  set  forth  in  the  letter  of  October  15, 
1946,  from  Mr.  J.  S.  Woodbridge  to  Mr.  W.  H.  Hord,  wThich 
letter  is  included  in  Exhibit  PC  7. 


1047  Exhibit  PC-10 

STATEMENT  OF  FACTS  BE:  RESERVES  FOR  UN¬ 
COLLECTIBLE  FOREIGN  MAIL  ACCOUNTS  RE¬ 
CEIVABLE. 

In  the  prior  transatlantic  rate  case  (Docket  No.  370)  the 
Board  recognized  the  amount  of  $432,224  as  part  of  allow¬ 
able  cost  for  rate  purposes  to  provide  a  100%  reserve 
against  foreign  mail  receivables  from  Germany,  Greece  and 
Hungary  and  a  50%  reserve  against  uncollected  balances 
from  certain  other  countries.  The  Axis  accounts  receivable 
had  previously  been  written  off  on  the  books  of  the  Atlantic 
Division  and  a  balance  of  only  $56,915.27  was  recorded  in 
the  Reserve  for  Unrealized  Income  of  the  Atlantic  Division 
prior  to  the  1944  year-end  adjustments.  As  of  December 
31,  1944,  the  Atlantic  Division  capitalized  the  Axis  ac¬ 
counts  receivable  with  a  corresponding  credit  to  Earned 
Surplus  and  simultaneously  provided  an  additional  appro¬ 
priation  of  $66,229.44  to  the  Reserve  for  Unrealized  In¬ 
come  as  a  transfer  from  surplus.  In  the  year  1945  monthly 
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accruals  were  provided  for  the  Reserve  for  Unrealised 
Income  through  charges  to  Account  977,  such  accruals 
amounting  to  $225,455.47  for  the  calendar  year.  The  bal¬ 
ance  in  the  Reserve  for  Unrealized  Income  amounted  to 
$348,483.55  as  of  December  31,  1945,  before  year-end  ad¬ 
justments. 

The  documents  attached  as  part  of  this  exhibit  contain 
the  recommendation  of  the  Comptroller  of  Pan  American 
Airways,  Inc.,  under  date  of  May  16,  1946,  that  the  balance 
in  the  Reserve  for  Unrealized  Income  be  cancelled  as  of 
December  31, 1945,  and  copy  of  extract  of  minutes  of  meet¬ 
ing  of  the  Executive  Committee  of  the  Board  of  Directors 
held  on  May  21, 1946,  approving  such  recommendation. 

Schedule  II  of  the  Form  2380  report  for  December  1945 
(final)  indicates  that  the  balance  of  $348,483.55  in  the  Re¬ 
serve  for  Unrealized  Income  of  the  Atlantic  Division 
1048  was  reversed  in  its  entirety  as  of  December  31, 1945. 

The  amount  of  $225,455.47  was  credited  to  account 
977,  Uncollectible  Revenues — Reserve  Provision  and  the 
amount  of  $122,202.98  was  credited  to  Earned  Surplus. 

Foreign  Mail  Accounts  Receivable  of  the  Atlantic  Divi¬ 
sion  as  of  December  31,  1945  included  the  following  bal¬ 
ances  from  Germany  or  countries  formerly  occupied  by 
Germany : 

Germany  . $347,136.81 

Greece  .  14,350.18 

Hungary  .  50,785.54 

Total  $412,272.53 

The  reversal  of  the  Reserve  for  Unrealized  Income  le^t 
the  accounts  receivable  on  the  Atlantic  Division  books  with¬ 
out  any  offsetting  reserve.  The  documents  attached  indi¬ 
cate  the  determination  of  the  management  of  Pan  Ameri¬ 
can  Airways,  Inc.,  that  all  of  its  foreign  mail  accounts  re¬ 
ceivable  are  collectible. 
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1049  To : 

President 
Executive 
New  York 

May  16, 1946 


From: 
Comptroller 
Executive 
New  York 


The  attached  shows  the  status  of  the  debts  from  the  Eu¬ 
ropean  countries  for  the  carriage  of  mail,  including  collec¬ 
tions  there  against  to  date  in  1946. 

Against  these  debts  appears  a  “reserve  for  unrealized 
income”  of  $313,000  of  which  $191,000  was  created  as  a 
1945  expense,  the  remaining  $122,000  being  the  balance  at 
the  beginning  of  the  year.  This  type  of  expense  is  not 
allowable  as  such  in  the  fixing  of  the  mail  rate  and  could, 
therefore,  not  be  set  up  as  a  receivable  in  1945  but  as  a 
straight  expense  item. 

Study  of  each  of  the  December  31,  1945,  balances  leads 
me  to  recommend  that  the  Board  of  Directors  authorize 
the  cancellation  of  this  reserve  both  retroactively  and  pro¬ 
spectively.  Examining  the  ten  countries  whose  year-end 
debts  were  in  excess  of  $20,000  it  will  be  seen  by  reference 
to  the  1946  collections  that  Great  Britain,  Spain,  Portugal, 
Ireland,  Norway  and  Switzerland  are  paying  currently  on 
their  debts.  It  is  not  expected  there  will  be  any  difficulty 
with  the  Netherlands  debt. 

The  remaining  three  countries  (Germany,  France  and 
Hungary)  are  expected  to  have  their  accounts  liquidated 
in  the  near  future  through  the  “offset”  principle  which 
should  shortly  be  brought  into  play  with  the  commence¬ 
ment  of  mail  and  parcel  post  service  to  and  from  those 
countries. 

J.  S.  WoODBRIDGE 

Enc.  Comptroller 

1050  I,  H.  Preston  Morris,  Secretary  of  Pan  American 
Airways,  Inc.,  a  New  York  corporation,  hereby  cer¬ 
tify  that  the  following  is  a  true  and  correct  copy  of  an  ex¬ 
tract  from  the  minutes  of  a  meeting  of  the  Executive  Com- 
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mittee  of  the  Board  of  Directors  of  said  Corporation  held 
on  May  21, 1946 : 

“Upon  motion,  duly  made  and  seconded,  the  following 
resolution  was  unanimously  adopted : 

Resolved,  that  the  officers  be  and  they  hereby  are  au¬ 
thorized  to  cancel,  as  of  December  31,  1945,  the  “Resei^ve 
for  Unrealized  Income’’  in  the  accounts  of  this  Corpora¬ 
tion  and  all  additions  to  said  reserve  account  which  m|ay 
have  been  made  subsequent  to  December  31,  1945,  and, 
until  ordered  by  the  Executive  Committee  or  the  Board  of 
Directors  of  this  Corporation  so  to  do,  not  to  make  any 
further  additions  to  such  reserve  account.” 

Ixr  witness  whereof,  I  have  hereunto  set  my  signature 
and  affixed  the  seal  of  said  Corporation  this  3rd  day  of 
June,  1946. 

Secretary. 

**##  *•#*•# 

1062  Exhibit  PC-15 

STATEMENT  ON  SYSTEM  AND  OTHER  CEN¬ 
TRALLY  INCURRED  EXPENSES  TO  BE  RECOG¬ 
NIZED  FOR  RATE  PURPOSES. 

The  subject  of  system  and  other  centrally  incurred  ex¬ 
penses  of  Pan  American  Airways,  Inc.,  is  covered  in  In¬ 
hibits  PC-16,  17  and  18.  Exhibit  PC-16  contains  a  state¬ 
ment  submitted  by  the  carrier  under  the  title  “Statement 
as  to  the  Administrative  and  Staff  Functions  Reflected  in 
‘System  Expenses’ — 1945.”  This  Exhibit  describes  the 
principal  functions  of  the  various  departments  included 
under  system  expense.  Exhibit  PC-17  contains  a  series  of 
seven  tables  setting  forth  a  breakdown  of  system  and 
other  centrally  incurred  expenses  by  departments  and  pri¬ 
mary  accounts,  the  amounts  of  such  expenses  preallocated 
to  military  contracts  and  to  affiliated  companies,  and  the 
basis  of  prorating  the  remainder  of  such  expenses  to  the 
operating  divisions  of  Pan  American  Airways,  Inc.  Ex¬ 
hibit  PC-18  contains  the  details  of  $210,860.59  of  system 


366 


expenses  which,  according  to  Public  Counsel’s  position, 
should  be  disallowed  for  rate  purposes..  The  disallowances 
set  forth  in  Exhibit  PC-18  consist  of  two  principal  types  of 
items:  (a)  carrier  estimates  of  costs  to  be  disallowed  by 
the  Army  which  are  eliminated  in  Public  Counsel’s  exhibit 
because  the  contribution  of  such  costs  to  commercial  serv¬ 
ices  has  not  been  established  and  (b)  costs  disallowed  by 
the  Army  or  estimated  by  Pan  American  to  be  disallowed 
by  the  Army  which  are  disallowed  herein  for  rate  purposes 
as  ineligible  items  or  items  not  related  to  1945  operations. 

As  indicated  in  Exhibit  PC-17,  the  total  of  system  and 
other  centrally  incurred  expenses  which  is  included  in  the 
operating  expenses  of  the  Atlantic  and  Latin  American 
Divisions  and  the  Pacific  and  Alaska  Sectors  represents 
the  balance  of  system  and  other  centrally  incurred  expense 
remaining  after  preallocation  to  military  contracts  and 
charges  to  affiliated  companies  in  the  form  of  either  com¬ 
missions  or  management  fees.  It  is,  therefore,  apparent 
that  any  inadequacies  in  the  preallocation  of  centrally  in¬ 
curred  expense  to  activities  other  than  the  certificated  op¬ 
erations  of  the  four  operating  divisions  of  Pan  American 
Airways,  Inc.,  would  have  an  equal  and  opposite  effect  on 
the  operating  expenses  absorbed  by  the  four  operating  di¬ 
visions.  Conversely,  any  over-allocation  of  centrally  in¬ 
curred  expense  to  such  activities  'would  have  the  effect  of 
relieving  the  four  operating  divisions  of  Pan  American 
Airways,  Inc.,  of  operating  expenses  fairly  attributable  to 
the  certificated  air  transport  operations. 

1063  In  arriving  at  the  amount  of  system  and  other 
centrally  incurred  expense  to  be  recognized  for  rate 
purposes  in  fixing  the  transatlantic  mail  rate  for  the  year 
1945,  it  is  therefore  necessary  to  consider  the  reasonable¬ 
ness  of  the  preallocation  of  centrally  incurred  expense  to 
th  various  activities  which  are  responsible  for  the  incur¬ 
ring  of  such  expenses  by  Pan  American  Airways,  Inc. 

Exhibit  PC-19  points  out  that  the  salaries  and  related 
expenses  of  the  officers,  directors,  and  other  personnel  of 
Pan  American  Airways  Corporation,  as  well  as  various 
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types  of  overhead  expense  of  the  latter  company,  are  in¬ 
cluded  in  the  reported  system  expenss  of  Pan  American 
Airways,  Inc.  Pan  American  Airways,  Inc.,  is  not  reim¬ 
bursed  by  PAA  Corp.  for  any  portion  of  system  expense. 
As  pointed  out  in  Exhibit  PC-19,  while  it  is  impossible  to 
determine  from  available  information  what  amount  of  the 
salaries  and  other  expenses  of  Pan  American  Airways,  Injc. 
should  properly  be  assigned  to  PAA  Corp.,  it  is  apparent 
that  a  substantial  amount  of  expense  should  be  considered 
to  be  applicable  to  PAA  Corp.  on  any  reasonable  basis  fbr 
apportionment  of  the  common  costs  of  both  management 
and  personnel. 

Information  is  not  available  at  this  time  to  enable  a  de¬ 
termination  to  be  made  with  respect  to  the  reasonableness 
or  adequacy  of  the  amounts  of  system  and  other  centrally 
incurred  expense  preallocated  to  affiliated  companies.1  Qn 
November  26,  1946,  Public  Counsel  addressed  a  letter  fo 
Pan  American  Airways,  Inc.,  requesting  the  carrier  to  fur¬ 
nish  additional  information  as  to  the  nature  and  cost  j)f 
supervisory  or  other  services  performed  by  Pan  American 
Airways,  Inc.  for  its  affiliated  companies,  and  the  methqd 
of  charging  for  such  services.  Until  this  information  is 
received  and  analyzed,  it  is  impossible  to  determine 
whether  a  sufficient  preallocation  of  system  and  other  cen¬ 
trally  incurred  expense  has  been  made  for  the  year  1945 
before  allocating  the  remainder  to  the  operating  divisions 
of  the  carrier.  The  importance  of  the  question  of  preallo¬ 
cation  is  high-lighted  by  the  fact  that,  as  indicated  in  the 
information  furnished  by  the  carrier  in  response  to  infot- 
maton  request  No.  13,  Pan  American  estimates  that  in  con¬ 
nection  with  Contract  W535  ac-35719,  the  Army  will  pre¬ 
allocate  the  amount  of  $278,817.88  over  and  above  ttfe 
amount  of  preallocation  resulting  from  the  methods  nor¬ 
mally  followed  by  Pan  American. 

1  Since  the  allocations  of  system  expense  to  Navy  Contract  NO  (a)  (s)  1386 
and  to  War  Department  Contract  W535  ac — 35719  purpor  to  be  based  on  the 
provisions  of  such  contracts,  no  question  is  raised  herein  as  to  the  propriety  of 
the  allocation  of  system  expense  in  accordance  with  the  terms  of  the  above- 
mentioned  contracts. 
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1064  While  exact  amounts  cannot  be  determined  at  this 
time,  it  is  concluded  that  appropriate  amounts  of 

system  and  other  centrally  incurred  expense  should  be 
deducted  as  preallocations  to  affiliated  companies  as  well 
as  to  PAA  Corp.,  before  allocating  the  remainder  of  such 
expense  to  the  operating  divisions  of  Pan  American  Air¬ 
ways,  Inc.  The  amount  of  system  and  other  centrally  in¬ 
curred  expense  which  should  be  recognized  for  rate  pur¬ 
poses  in  fixing  the  transatlantic  mail  rate  for  the  year  1945 
must  exclude  the  proper  amount  of  such  expense  which  is 
attributable  to  activities  other  than  certificated  air  carrier 
operations. 

1065  Exhibit  PC-16 

Pax  American  Airways,  Inc. 

STATEMENT  AS  TO  THE  ADMINISTRATIVE 
AND  STAFF  FUNCTIONS  REFLECTED  IN 
“SYSTEM  EXPENSE”  —  1945 

Submitted  by 

Pan  American  Airways,  Inc. 

Under  Date  of  November  15,  1946 

“System  Expense”  includes  all  expenses  incurred 

1066  for  the  benefit  of  the  System  as  a  whole.  These 
system  activities  in  1945  were  conducted  at  the 

central  headquarters  office  in  New  York,  the  Washington 
Executive  and  Public  Relations  offices,  the  General  Ac¬ 
counting  office  and  the  System  Meteorological  office  in 
Miami,  and  the  Los  Angeles  Public  Relations  office,  and 
were  departmentalized  as  folows: 

Executive,  which  included: 

1.  General  Executive  Department 

2.  Legal  Department 

3.  Treasurer’s  Department 

4.  Comptroller’s  Department 

5.  Washington  Executive  Office 

6.  Traffic 
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Engineering,  which  included: 

7.  Engineering  Department 

8.  Communications  and  Meteorological  Department 

9.  Public  Relations  Department 

10.  Services  of  Supply 

This  statement  outlines  the  functions  underlying  “Sys¬ 
tem  Expense”  as  reported  in  the  Company’s  final  reports 
for  1945.  It  is  necessarily  summary  in  nature  and  does 
not  purport  to  be  an  exhaustive  description  of  the  functions 
referred  to. 

1.  The  General  Executive  Department 

The  General  Executive  Department  included  the  Presi¬ 
dent,  the  Administrative  Vice  Presidents  and  their  staffs, 
and  the  Board  of  Directors.  The  Department’s  function 
was  the  over-all  management  of  all  aspects  of  the  Systenk’s 
business  and  operations,  and  the  development  of  necessary 
policies  and  procedures,  to  the  end  that  the  System  oper¬ 
ated  as  a  coordinated  whole  rather  than  as  disparate 
geographical  units.  In  addition  to  executive  activities 
with  respect  to  particular  operations,  the  members  of  t|he 
Executive  Department  performed  numerous  special  coordi¬ 
nating  functions.  Thus,  the  Vice  President  charged  with 
managerial  responsibility  with  respect  to  the  Atlantic  ajid 
Pacific — Alaska  Divisions  also  served  on  the  System  Per¬ 
sonnel  Advisory  Committee,  which  rendered  advisprv 
services  to  all  divisions  with  respect  to  industrial  relations 
and  personal  matters.  Other  examples  of  the  many  su^h 
activities  of  members  of  the  General  Executive  Depart¬ 
ment  were:  supervision  of  the  work  of  a  system  st^ff 
handling  wage  and  salary  stabilization  and  collective 
bargaining  for  all  divisions;  matters  relating  to  compliance 
with  the  Civil  Aeronautics  Act  and  the  regulations  theife- 
under;  matters  affecting  the  various  foreign  government 
franchises,  agreemnts,  and  permits  of  the  Company;  mat¬ 
ters  affecting  post  office  rules  and  regulations,  and  foreign 
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government  mail  matters;  matters  affecting  the  work  of 
the  various  national  and  international  aviation 
1067  agencies  and  groups  such  as  ATA,  PICAO,  IATA, 
and  CITEJA;  international,  relations  on  special 
matters  such  as  communications  and  meterological  proce¬ 
dures;  censorship  and  security  control;  and  various  aspects 
of  foreign  law. 

2.  Among  the  duties  of  the  Legal  Department  (in  charge 
of  the  Secretary  General  Attorney)  were : 

a)  Handling  of  legal  claims  gainst  and  legal  process 
served  on  the  Company,  including  investigations  in  connec¬ 
tion  therewith;  conferences  with  outside  counsel  relating 
to  actions  and  proceedings  instituted  by  and  against  the 
Company. 

b)  Rendering  legal  advice  respecting  regulations,  tariffs, 
tickets,  traffic  agreements,  passes,  exchange  orders,  bag¬ 
gage  checks  and  valuation  agreements  and  airway  bills. 

c)  Advice  in  connection  with  leases  for  office  space  and 
in  certain  cases  airports  and  facilities. 

d)  Consultation  and  advice  in  connection  with  mis¬ 
cellaneous  tax  matters. 

e)  Handling  matters  relating  to  qualification  to  do  busi¬ 
ness  in  various  states  and  countries. 

f)  Rendering  legal  advice  on  questions  arising  under 
various  labor  laws  and  compensation  insurance  laws. 

g)  Rendering  legal  advice  regarding  customs  bonds  and 
carrier’s  bonds  and  concerning  postal  regulations. 

h)  Handling  of  applications  to  the  Civil  Aeronautics 
Board  for  approval  of  interlocking  relationships. 

i)  Consultation  and  advice  in  connection  with  reports 
to  the  Civil  Aeronautics  Board  by  directors  and  officers 
covering  ownership  of  secruities. 

j)  Consultations  and  advice  in  connection  with  “freez¬ 
ing”  regulations. 

k)  Attendance  at  meetings  of  stockholders,  the  Board 
of  Directors  and  the  Executive  Committee  of  the  Company, 
and  preparation  of  minutes  of  such  meetings. 
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1)  Advice  in  connection  with,  and  preparation  of,  bills 
of  sale  of  airplanes  and  airplane  parts. 

m)  Advice  in  connection  with,  and  preparation 
1068  of,  agreements  for  charter  of  airplanes. 

n)  Advice  in  connection  with  the  interpretation 
and  application  of  Walsh-Healy  Act  and  Davis-Bacon  Act. 

o)  Consultation  with  Company  representatives  and  pat¬ 
ent  counsel  re  procuring  of  copyrights  for  registration  of 
trade  name,  slogan  and  insignia. 

p)  Preparation  and  review  of  miscellaneous  legal  doc¬ 
uments. 

3.  Among  the  duties  of  the  Treasurer’s  Department  (in 

charge  of  the  Vice  President  &  Treasurer)  were : 

a)  The  handling  of  financial  arrangements. 

b)  Supervision  and  administration  of  insurance  matters, 
including  the  coverage  of  flight  and  ground  equipment, 
express  shipments,  shipment  of  Company  supplies  via 
surface  means,  workmens’  compensation  and  public  liabil¬ 
ity;  the  handling  of  insurance  claims. 

c)  Supervision  and  administration  of  bonding  arrange¬ 
ments. 

d)  Coordination  and  review  of  internal  requests  for 
capital  appropriations. 

e)  Supervision  of  the  budget  program. 

f)  Supervision  of  research  activities  and  the  prepara¬ 
tion  of  data  required  in  proceedings  before  the  Civil  Aero¬ 
nautics  Board. 

4.  The  Comptroller’s  Department  (in  charge  of  the  Comp¬ 

troller,  who  is  the  chief  accounting  officer  of  the  dom- 
pany)  consisted  of  (a)  an  administrative  office  staffed 
by  administrative  assistants  and  analysts  and  (b)  a 
General  Accounting  Office  with  a  force  of  accountants, 
bookkeepers,  stenographers,  and  clerks. 

The  duties  of  the  administrative  office  included: 

a)  Formulation  of  accounting  policies  and  procedures. 

b)  Supervision  of  system  and  divisional  accounting 
offices. 
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c)  Supervision  of  bank  accounts. 

d)  Analysis  and  preparation  of  financial  and  sta- 
1069  tistical  data  for  management  and  for  regulatory 
bodies. 

e)  Supervision  of  tax  staff. 

f)  Supervision  of  internal  audit  staff. 

g)  Preparation  of  data  for  government  contract  re¬ 
negotiation  and  termination. 

h)  Administration  of  Company’s  pension  plan. 

i)  Consultation  with  independent  accountants  concern¬ 
ing  the  annual  audit. 

The  duties  of  the  General  Accounting  Office  included: 

j)  Recording  and  distribution  of  System  expense. 

k)  Review  and  payment  of  vendor’s  invoices. 

l)  Clearance  of  interdi visional  and  intercompany 
charges. 

m)  Recording  control  and  distribution  of  passenger  and 
express  revenue. 

n)  General  supervision  of  cost  accounting  activities. 

o)  Processing  of  records  applying  to  the  Cooperative 
Retirement  Income  Plan,  the  Group  Life  Insurance  Plan 
and  Group  Hospital  and  Surgical  Plan. 

p)  Control  of  the  activities  of  the  cashiers  at  the  district 
offices. 

5.  The  Washington  Executive  Office  maintained  liaison  and 
dealt  with  U.  S.  Government  agencies  and  with  repre¬ 
sentatives  of  foreign  governments  in  Washington  on 
all  phases  of  the  Company’s  operations.  Among  the 
matters  handled  bv  this  office  were : 

a)  Pasenger  and  Cargo  priorities. 

b)  CAA  and  CAB  matters — such  as  aircraft  licensing 
procedures,  tariff  and  schedule  filing  procedures,  and  tech¬ 
nical  compliance  procedures. 

c)  Post  Office  Department  matters  arising  out  of  the 
Company’s  mail  services. 

d)  State  Department  matters  such  as  passports, 
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1070  visas,  export  licenses,  and  repatriation  of  Company 
personnel;  documentation  for  foreign  travel  gen¬ 
erally. 

e)  Customs  and  immigration  matters. 

f )  Selective  Service  matters. 

g)  Materials  and  supplies  allocations  and  priorities. 

h)  U.  S.  General  Accounting  Office  matters — collection 
of  Government  travel  accounts  and  other  charges. 

i)  FCC  matters. 

j)  Censorship  matters. 

6.  The  Traffic  Department  (in  charge  of  the  Vice  President 
&  General  Traffic  Manager)  formulated  and  super¬ 
vised  traffic  policies  and  procedures.  The  Depart¬ 
ment  was  divided  into  five  sub-departments:  Passenger 
Service;  Passenger  and  Mail  Traffic;  Express  Traffic; 
Tariffs  and  Schedules;  and  Advertising. 

Among  the  activities  of  these  groups  were: 

a)  Establishment  of  schedules,  fares,  charges,  and  traffic 
rules  and  regulations. 

b)  Production  and  issuance  of  timetables,  tickets,  tariffs, 
exchange  orders,  waybills,  service  data,  and  other  forms 
and  instructions. 

c)  Negotiations  and  maintenance  of  traffic  contracts  nnd 
agreements  with  inter-line  carriers,  agents,  and  forwarders. 

d)  Filing  of  tariffs,  schedules,  traffic  contracts  and 
agreements  with  the  C.A.B.,  Post  Office  Department,  for¬ 
eign  governments,  and  traffic  associations. 

e)  Dissemination  of  information  concerning  reserva¬ 
tions,  communication  codes,  ticketing,  waybilling,  ex¬ 
changes,  baggage  handling,  cancellations,  and  refunds. 

f)  Dissemination  of  information  as  to  passenger  jmd 
cargo  priorities,  immigration,  transportation,  taxes,  insur¬ 
ance,  customs,  currency,  enemy  alien  and  other  laws  pnd 
orders  of  U.  S.  and  foreign  governments. 

g)  Handling  of  passenger  and  shipper  claims  and  com¬ 
plaints. 
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h)  Conduct  of  survey,  analysis  and  research  work 
1071  on  routes,  flight  equipment,  ground  facilities  and 
other  operating  elements  as  they  affect  all  types  of 

traffic. 

i)  Development  of  air  mail  and  handling  of  air  mail 
problems. 

k)  Formulation  of  policies  for  and  general  coordination 
of  passenger  service  activities,  such  as  the  duties  of  flight 
stewards  and  airport  personnel,  food  supplies,  catering 
equipment,  ground  transportation,  and  overnight  accom¬ 
modations. 

l)  The  production  and  distribution  of  advertising  matter 
and  information  as  to  the  activities  of  the  Company. 

7.  The  Engineering  Department  (in  charge  of  the  Vice 
President  and  Chief  Engineer)  formulated  standard 
operating  and  maintenance  procedures  having  to  do 
with  operating  efficiency  and  safety. 

Among  its  duties  were: 

a)  Engineering  and  research  incidental  to  the  develop¬ 
ment  of  new  aircraft  prototypes. 

b)  Determining  standards  for  flight  personnel  and 
standardizing  training  procedures;  flight  personnel  pro¬ 
gram  coordination  and  supervision. 

c)  Procurement  from  the  Civil  Aeronautics  Administra¬ 
tion  of  operating  certificates  and  route  specifications; 
revision  and  modification  thereof. 

d)  Clearance  with  the  Civil  Aeronautics  Administration 
of  technical,  operating,  and  engineering  matters  affecting 
the  operation  and  maintenance  of  aircraft. 

e)  Registration  of  aircraft  with  the  Civil  Aeronautics 
Administration. 

f)  Maintenance  of  close  relationship  with  manufacturers 
of  aircraft,  engines,  accesories  and  other  equipment. 

g)  Inspection  of  work  in  progress. 

h)  Inspection  of  claims  for  defective  parts. 

i)  Development  of  improved  operating  and  maintenance 
procedures  to  insure  increased  safety  and  economy. 
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j)  Development  of  specialized  occupational  ihed- 
1072  ical  research  and  practices. 

k)  Issue  of  specifications  for  gasoline. 

l)  Preparation  of  Specifications  for  terminal  buildings, 
hangars,  storage  buildings,  fueling  installations,  and  o  ther 
facilities. 

m)  Preparation  of  airport  and  base  layouts. 

8.  The  Communications  and  Meteorological  Department 
(in  charge  of  the  Chief  Communications  Engineer) 
formulated  communications  and  meteorological  pol¬ 
icies  and  practices.  Among  its  activities  were: 

a)  Matters  affecting  the  licensing  of  aircraft  and  ground 
radio  stations  by  the  Federal  Communications  Commission 


and  the  alocation  of  frequencies  by  the  Federal  Commtmi- 
cations  Commisison  and  by  foreign  governments. 

b)  Consultation  and  clearance  with  the  Civil  Aero¬ 
nautics  Administration  as  to  matters  such  as  communica¬ 
tions  procedures,  coverage,  range  of  stations,  and  installa¬ 
tion  of  equipment  aboard  aircraft. 

c)  Development  of  specialized  equipment. 

d)  Maintenance  of  close  relationship  with  radio  equip¬ 
ment  manufacturers;  inspection  of  work  in  progress. 

e)  General  cooridnation  of  technical  aspects  of  personnel 
matters. 

f)  Supervision  of  communications  operating  and  main¬ 
tenance  procedures  generally. 

g)  Maintenance  of  close  relationship  with  U.  S.  and 
foreign  communications  and  meteorological  organizations 
in  order  to  provide  the  necessary  exchange  of  synoptic 
information  and  coordination  of  services. 

9.  Among  the  activities  of  the  Public  Relations  Department 
(in  charge  of  the  Vice  President  and  Assistant  to  the 
President)  were: 


a)  Preparation  and  distribution  of  data  as  to  the  Com¬ 
pany’s  plans  and  activities  through  newspapers,  maga¬ 
zines,  radio  stations,  and  other  established  channels  for 
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the  dissemination  of  public  information;  supervision  of 
the  distribution  of  similar  data  originating  in  the  oper¬ 
ating  divisions. 

b)  Maintenance  of  contact  with  information  chan- 
1073  nels  to  and  from  foreign  countries. 

c)  Cooperation  with  public  relations  offices  of 
the  Navy  Department,  the  War  Department,  the  U.  S. 
Army  Air  Forces  and  those  of  the  Executive  Departments 
of  the  Government. 

d)  Cooperation  with  military  services  as  to  security 
matters  and  the  furnishing  of  information  to  the  divisions 
with  respect  thereto. 

e)  Preparation  and  publication  of  “New  Horizons’7; 
assistance  to  the  divisions  in  the  preparation  of  divisional 
personnel  publications. 

f)  Cooperation  with  foreign  tourism  officials. 

g)  Representation  of  the  Company  generally  with  the 
public;  the  provision  of  information,  on  public  inquiry,  as 
to  the  Company’s  operations  and  aviation  generally. 

10.  The  Service  of  Supply  (in  charge  of  the  Vice  President 
and  Purchasing  Agent)  was  responsible  for  the  pro¬ 
curement,  distribution  and  inventory  control  of  flight 
and  ground  equipment  and  supplies.  The  activities 
performed  by  the  various  sections  of  the  department 
included : 

a)  Coordination  of  purchasing,  shipping  and  storing 
functions. 

b)  Negotiation  of  contracts  (with  the  assistance  of  other 
departments)  for  purchase  of  flight  equipment. 

c)  Purchasing  of  fuel,  materials  and  supplies  requisi¬ 
tioned  by  the  Divisions. 

d)  Preparation,  maintenance  and  distribution  of  a  parts 
catalog  of  identification  numbers  and  nomenclature. 

e)  Expediting,  forwarding  and  recording  export  ship¬ 
ments  from  origin  to  ultimate  destination. 
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f)  Negotiation  and  determination  of  rates,  routes  ind 
commodity  classifications  with  carriers. 

g)  Collection  of  claims  against  carriers. 

h)  Maintenance  of  relations  with  manufacturers  of  air¬ 
craft  and  other  equipment  and  supplies. 

1074  Exhibit  PC-17. 

Pan  American  Airways,  Inc.. 

ANALYSIS  OF  SYSTEM  EXPENSE  AND  OTHER 
CENTRALLY  INCURRED  EXPENSE  FOR  T^IE 
CALENDAR  YEAR. 

This  exhibit  contains  seven  tables  which  have  been  pre¬ 
pared  for  the  purpose  of  setting  forth,  with  respect  to  sys¬ 
tem  expense  and  other  centrally  incurred  expense  of  ifan 
American  Airways,  Inc.  for  the  calendar  year  1945  in 
amount  of  $5,046,041.99,  the  following:  a)  a  breakdown  of 
each  major  category  of  expense  by  C.  A.  B.  primary  ac¬ 
counts  and  by  functional  groups,  such  as  departments  or 
city  of  origin  in  the  case  of  expenses  of  the  District  Traffic 
offices;  b)  a  statement  of  the  amounts  charged  to  affiliated 
companies  as  commissions  or,  in  the  case  of  Panagra,  as 
commissions  and  management  fee;  c)  a  statement  of  the 
amount  of  such  expenses  charged  to  military  contracts; 
and  d)  a  statement  of  the  amount  of  such  expenses  allocat¬ 
ed  to  each  of  the  four  operating  divisions  of  Pan  American 
Airways,  Inc.  and  the  basis  of  such  allocation. 

The  tables  which  follow  include  not  only  those  centrally 
incurred  expenses  of  Pan  American  Airways,  Inc.  which 
the  carrier  reports  to  the  Board  as  “system”  expense  on 
Form  2380  Reports  to  the  Board,  but  also  the  other  two 
classes  of  centrally  incurred  expense,  i.e.  advertising  ^nd 
Publicity  and  District  Traffic  Offices,  which  the  carrier  for¬ 
merly  reported  as  system  expense,  but  which  as  of  January 
1,  1945,  has  been  reported  as  direct  expense  of  the  operat¬ 
ing  divisions. 
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The  seven  tables  relate  to  Pan  American  Airways,  Inc. 
for  the  calendar  year  1945  as  follows : 

Page  2 — Summary  of  System  Expense  and  Other  Cen¬ 
trally  Incurred  Expense. 

Page  3 — System  Expense  Reported  as  General  and  Ad¬ 
ministrative  Expense — Breakdown  by  Depart¬ 
ments  and  Primary  Accounts. 

Page  4 — System  Expense  Reported  under  Categories 
other  than  General  and  Administrative  Ex¬ 
pense — Breakdown  by  Departments  and  Pri¬ 
mary  Accounts. 

Page  5 — Advertising  and  Publicity  Expense  Centrally 
Incurred — Breakdown  of  Primary  Accounts. 

Page  6 — Expense  of  District  Traffic  Offices  (other  than 
Laredo) — Breakdown  by  Cities  and  Primary  Ac¬ 
counts. 

1075  Page  7 — Purchasing,  Shipping  and  Sales  Commis¬ 
sion  charged  to  Affiliated  and  Other  Com¬ 
panies. 

Page  8 — Breakdown  of  Preallocations  of  system  and 
Other  Centrally  Incurred  Expense  to  affiliated 
Companies  and  to  military  contracts. 


379 


BH1K1T  PC  17 

PAX  AmiCAH  AIKBAT3,  3MC. 

smottsr  or  sister  szpessz  did  other  cextraixt  ixcobred  exfdbe 


TOR  THE  CALENDAR  TEAR  191*5 


Deductions 


Rrp*"—  Qroup 

Expanse  1/ 

Commissions 

from 

Affiliates  2 / 

Other 

Preslloeations  3/ 

fiepense 
Allocated 
to  Divisions 

Allocation  to  Divisions 

Basis 

of 

Allocation  1*/ 

Atlantic 

Pacific 

L.I.S. 

(1) 

(2) 

(3) 

(L) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

A) 

Expense  Reported  as  System  Expense  bn  Form  2380  Reports 

- 

Operations 

$  182,969.1*2 

♦ 

♦  60,01L.L6 

♦  122.95L.96 

♦  25.53L.90 

♦ 

2,709.51 

♦  7,352.2L 

♦  87,358.31 

A 

Comb  m3  r  et  ions  and  Meteorology 

5U,903*23 

- 

Ll.606.7L 

13,296 .L9 

2,761.37 

293.01 

795.08 

9,1*L7.03 

A 

Passenger  Service 

15,302,11 

• 

L,L83.00 

10,819.11 

2 ,21*6.88 

238 J*2 

61*6.91* 

7,686.87 

A 

Traffic  and  Salsa 

175,075.50 

- 

50.L3L.71 

12L.6L0.79 

25,885.00 

2,71*6.66 

7,1*53.06 

88,556.07 

A 

Advertising  and  Publicity 

322,215,1*8 

- 

11,783.32 

370.L32.16 

76,930.16 

8,163.06 

22,150 J*9 

263,188.1*5 

A 

General  and  Administrative 

2,li23»256Jb9 

253,673.17 

852,835.23 

1,316,71*8.09 

273.L58.03 

29,016.65 

78,736.66 

935,536.75 

A 

Total  System  Expense  Reported  on  Form  2380 

♦3,233,722.23 

♦  253,673.17 

♦1,021,157.1*6 

♦1,958,891.60 

♦  L06.816.3L 

♦ 

L3.167.31 

♦  U7»13L*L7 

H,391,773J»8 

B) 

Other  Centrally  Incurred  Expense 

' 

Advertising  and  Publicity 

♦  81*0,388.60 

♦ 

♦  5.6L9.85 

♦  83L.738.75 

♦  173,355.87 

♦ 

16.39L.80 

♦  L9,91L.29 

♦  593,073.79 

A 

Laredo  District  Traffic  Office 

1*,115.32 

- 

L,115.32 

— 

— 

- 

— 

me 

B 

Other  District  Traffic  Offices 

967,815.8 It 

2L2.037.69 

725,778.15 

1L2.208.25 

9,006*18 

1*3,222.99 

531.3LO.73 

C 

Total  Other  Centrally  Incurred  Expense 

♦1,812, 319,76 

♦  2L2.037.69 

♦  9,765.17 

♦1,560,516.90 

♦  315.56L.12 

♦ 

27,1*00.98 

♦  93,137.28 

♦X.12L.L1L.52 

Grend  Total  of  System  Expense  Reported  on  For*  2380 

and  Other  Centrally  Incurred  Expense 

♦5,OL6,oLl.99 

♦  L95, 710.86 

♦1,030,922.63 

♦3.519.L08.50 

♦  722.380.L6 

♦ 

70,568.29 

♦  210,271.75 

♦2,516,188.00 

~y  Represents  gross  expense  recorded  on  the  ledger  of  the  General  Accounting  Office  of  Pan  American  Airways.  Inc,,  covering  tiro  principal  categories  of  centrally  incurred  expenses  (a)  expense  reported  as  ■System 
erpenee  on  For*  2380  Reports  to  the  Board  for  19L5  and  (b)  other  centrally  incurred  expense,  which  in  19L5  was  reported  to  the  Board  as  direct  expenses  of  the  operating  divisions,  but  which  lias  reported  as 
part  of  "System  expense. in  prior  years. 

See  pages  3  through  6,  inclusive  for  s  breakdown  of  grows  expanse  by  departments  and  by  C«A«B«  primary  accounts, 

2/  Represents  purchasing,  shipping  and  sales  crwii alone  charged  by  Pan  American  Airways,  me,,  to  its  sffilictsd  ■Hational*  companies  and  to  Panagre,  and  relatively  minor  Mounts  charged  to  non-af  filiated  coaqpanles. 
Saw  page  7  for  analysis  of  scmmisslons  by  companies  charged* 

2/  Rapresests  primarily  amounts  of  system  expense  charged  to  Any  or  levy  contracts  and  management  fas  (in  addition  to  coodssions)  charged  to  Panagre, 

Sea  page  8  for  analysis  of  "Other  Preallocatloc*". 

V  Bases  of  allocation  of  total  expanse  allocated  to  divisions  are  as  follows: 

▲  -  Useful  tan  alias', 

B  —  Direct  charge  to  die  Mexicans;  no  allocation  to  divisions* 

C  “  Gross  sales  of  District  Traffic  Offices,  lass  refunds  and  taxes,  for  the  respective  divlsicne* 


l83CfCftHiH8l«R|g8U£gSR 


O 

o 


■QUBIT  K  n 

reg  MBSm L  ^  5 

BBB  man  moitp  n  wnm  ««i* 
iMaamim  pro-aiiEdw  bt  pgiigm 
jgp  mgg  iccopm  >08  m  camtoh  mi  1945 


Total-JUl 


tikis 


(1) 

Offloora  Mi 
Mi  iU't 

Clarks,  ekMSfrsjters  Mi 
Im*l  Mi  bsiiMtsl 
Tolsyboa*  Mi  Tslscnffc 
U(M|  h*t(  ui  Yattr 

lasts  of  krtldlii  Mi  Offlaos 
Off  Iso  Sopplloo  oai  SrpMOoi 

(qmi,  Mi  hml  took 
CwtM,  Dwtloo  Mi  hokmp 
tallies,  CMkMii  Mi  Liability 
CMpMSOklM  Mi  Otter 
Soaorol 

2»J*ri*a,  Loos,  Mi 
teitl  Issority  taxes 


■i  Toss 
Offloo  tepl 07000 


Bi  Vslfaro 

lojol  tolar  loo,  te«  oai 
•postal,  ftrof sort  moI  ate  tooteloal 


te  hklltelM 
r  flasal 

M  Dotes 

Otter  Oaaorol  Mi  telmtuilw  tpm 
Ooyr 00  lot  iM-OroMd  Oysrsttac  trsysrty  ate 
Oroate  Btoipaask  ritatspsxoo  -  Wrote 

plpaat  fcteMM  -  Ztelrost 

total 


(*) 

555,062.00 
165.72 
873,8*1.91 
347,587.13 
,122,817.52 
9,10?  J*6 
lS3.05o.ee 
15? .706.75 
4,816.72 
573.83 

753.30 

1,063.12 

456.31 
.55 

27.136.88 
213.79 
05^UuOl 
92,077.31 
55*013.60 
17 ,730.41 
52,370.90 
32^17.99 
••46 
34,448.94 
6,342.54 
5.677-09 
12.520.57 


teoaoklro 

(3) 

220.796.83 

108,497.68 

265.505^1 

24.H6.54 

32.245.04 

46.863.83 
3,071.76 

7  *27 
174.56 
1,305.44 
356.77 

5.478.64 

M 

57,19 ej»8 
J7.05e.52 

9.900.12 

14,151.06 

49,196.35 

32,550.51 

S8.o6l.30 

4^69^5 

37.03 


tuUiftea 

SajroaoatatloB 

(uT 

$  10,000.00 

47,941.72 

41,640.57 

19,100.11 

50.74 

10,692.16 

0.541.63 

456^9 


56^3 

-449.33 


947.01 

10.00 

M 

68.00 

307.50 

283.33 


4.079.73 

5»7.52 

241.55 

Jiggg 


Caxptrollaar 

(5) 

$  52.000.00 

71,583.1* 

17,418.93 

2,911.40 

60.13 

9.728.07 

1.896.09 

16.00 

9.00 

10.79 

u^e 


2,490.09 


l&UXl 

1.046.50 

847^5 

10.31 

4I75 

1*39 

34*75 


BookUcsiptaf 

n&it 

(6) 


35,064  J4 
1 *473.51 
21.75 
206.84 
3*104^1 
*.075.24 
538.56 

5.56 

13.13 


317.75 

85^5 

12.12 

M 

M 

.10 

4^5 


JLosoMttaf 

Offi— 

(7) 

|  28.833.20 

126.934195 

2.269.91 

2.005.99 

1*6^9 

9*516*31 

15.644.09 

73^5 

• 

281*14 

5«.55 

•55 

4,631.03 

92.74 

1,124,13 

264.32 

-15-*7 

36.39 

-JaS 

1.308.21 

1,614.56 

388.00 


(8) 

138,315^8 

43,089.20 

3.298*44 

608.57 

7,96l*69 

853.74 

28.39 

10.79 

9.80 


14.19 

1^27^63 


1.94 

2.00 


12^23^49  ♦1,012,059.52  ♦i46J553^e  $141,717.78 


Orosp 

Zffil 

Lsgal 

tatiral 

•orris  oa  of  topply 

Trofssslssal 

Offloo 

Pwrshsa^sc 

■Uppiac 

AiBlaistrstlTS 

Stores 

— tti — 

(9) 

(10) 

(U) 

<!*) 

(13) 

(14) 

(15) 

(16) 

‘  (X7)m 

1 

♦*1,200.00 

♦ 

♦ 

♦  1.050.00 

♦  2,033^9 

♦  5,853.40 

♦ 

8 

• 

te 

te 

te 

te 

163.72 

te 

te 

36.648.03 

X7.6ll.13 

• 

93.051.77 

124,976.74 

73,833.92 

6,653.88 

3,270.00 

4,708.30 

573.1* 

• 

136.95 

6.952.20 

1,936.16 

2,190.17 

1,221*48 

589.33 

104.60 

7.76 

M 

62.016.97 

7,376.14 

te 

3.909^5 

456.34 

15*05 

te 

207.83 

M 

. 

8.203.12 

w 

4.017.23 

3,643.97 

• 

16,483.67 

10,948.58 

8,357.99 

462.96 

231^48 

4^.96 

9,575.33 

te 

57.245-26 

231.74 

9^73.53 

191.58 

10,539.01 

147.26 

155.96 

60.48 

*. 

0* 

te 

te 

te 

.93 

• 

te 

• 

te 

te 

557.56 

te 

M 

6^6 

te 

146.93 

29.52 

30.91 

.29 

te 

te 

3.79 

M 

4.70 

te 

te 

17.52 

43.14 

11.98 

8.96 

54.40 

11.27 

.85 

te 

1.28 

M 

1**70.3* 

789^61 

. 

5.223.97 

3,709.52 

2,5^7.36 

95.93 

45.00 

43.0C 

te 

• 

- 

11.05 

• 

100.0c 

m 

te 

-• 

M 

M 

te 

46.760.55 

te 

31.00 

50^00 

«# 

te 

te 

3.466.43 

44,297.34 

te 

4.060.54 

te 

te 

te 

«, 

292.70 

216.51 

41.973^2 

te 

495.00 

te 

te 

M 

te 

2,251.72 

te 

te 

te 

M 

m 

te 

te 

• 

1^57.50 

559.56 

• 

114.04 

599*23 

£4,95 

te 

- 

te 

te 

57.0? 

te 

• 

- 

- 

te 

- 

- 

748.35 

10.50 

. 

112*56 

47.01 

47.00 

te 

te 

35,55 

m 

- 

te 

- 

11.74 

56.14 

te 

te 

55.39 

te 

4.627.71 

95.73 

211.60 

te 

te 

• 

•* 

♦58.6g.g4 

il  jil 

♦50.595.13 

♦292.326.95 

♦178.6UM* 

♦104,903.80 

♦1^.693.11 

♦4 ,97ft. 64 
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Pan  Aasrloan  Airways,  Inc. 

Reported  Under  Categories  Other  Than  General  A4nrfw<atratlvs 
Breakdown  by  Departments  and  Primary  Aooouats 
for  the  Calendar  Y ear  1945 


Engineering 

Comuiii  oat  ions 

Traffio  Passenger 

Traffie  General 

Traffio  Advertising 

Publio.  Relations 

1 

Account  Title 

Aoeount 

Bomber  Amount 

Aooouxrt 

Humber  Amount 

Account 

Humber  Amount 

Aooouxzt 

Humber  Amount 

Account 

Humber  Amount 

Aooount 

Humber  Amount 

(1) 

(2)  (3) 

(4)  (5) 

(6)  (7) 

(6)  (9) 

(U)  (U) 

02)  03) 

Superintendence 

501 

♦  22,500.00 

551 

$13,000.00 

651 

|  5.874.92 

701 

♦  40,874.84 

751 

♦  6.937.05 

751 

♦  27,900.02 

Superintendence  -  Assistants 

502 

19,62*8.65 

552 

20,145-63 

• 

me 

702 

50.378.26 

792 

88,063.39 

792 

800.00 

Engineers  and  Assistant  fegineers  . 

503 

70,2*76.89 

553 

715*11 

- 

m 

• 

- 

m 

en 

mn 

«• 

Passenger  end  Tiokst  Agents  -  Reservations  Personnel 

me 

m 

- 

- 

• 

an 

704 

145*00 

me 

• 

m 

• 

Clerks,  Stenographers  and  General  Offioe  Baployees 

511 

35.689.34 

561 

10,828.47 

661 

4,953.47 

711 

42,187.82 

761 

10,440.72 

761 

94,833*73 

Other  S^loyeee 

me 

- 

- 

- 

663 

18.77 

• 

m 

• 

- 

Travel  and  Incidental  Expenses 

514 

15,112.242* 

564 

4,234.85 

664 

1,452.20 

714 

12,321.67 

764 

3.310.96 

764 

53,894^*6 

Telephone  and  Telegraph 

515 

7,672.01 

565 

1,406.86 

665 

85.83 

715 

2,776.40 

765 

257-32 

765 

6,885.64 

Light,  Heat,  Power  and  Hater 

- 

- 

566 

1.84 

mm 

- 

- 

766 

4.55 

• 

Rente  of  Pie Ids,  Buildings  and  Offioes 

517 

9.375-64 

567 

3.277.16 

667 

1,358.® 

717 

15,647.28 

767 

7,340.74 

767 

13,957.64 

Offioe  Supplies  and  Expenses 

518 

2,416.18 

568 

189.69 

668 

2,079.76 

718 

3.814.96 

768 

3.3Q4.71 

768 

16,285*84 

Engineering  Supplies  and  Expenses 

519 

1,827.65 

569 

82.30 

- 

- 

• 

• 

• 

• 

• 

Freight,  Express  and  Paroel  Post 

520 

39-29 

570 

8.57 

670 

56.96 

720 

243*56 

770 

1,8190*4 

770 

427.65 

Customs,  Duties  and  Brokerage 

- 

- 

me 

- 

- 

721 

11.68 

771 

105*74 

• 

. 

Buildings,  Contents  and  Liability  Insurance 

522 

43-26 

572 

5.70 

672 

1.76 

722 

16.11* 

772 

19.31 

772 

18.87 

Employees'  Compensation  and  Other  Insurance 

523 

622.1a 

573 

14-10 

673 

2.20 

723 

17.79 

773 

5.61 

773 

34.12 

Motorised  Vehicles  Expenses 

- 

- 

- 

1 

mm 

- 

- 

782 

101.12 

Consolidated  Ticket  Offioe  Expenses 

- 

- 

- 

- 

an 

734 

695*08 

- 

. 

- 

- 

Soolal  Security  Taxes 

536 

3.482.91 

586 

992-19 

686 

291.10 

736 

4,429.32 

786 

1,367.60 

786 

2,966.® 

newspaper  Advertising 

- 

- 

- 

• 

- 

- 

• 

an 

m 

787 

116.60 

Other  Spaoe  Advertising 

- 

- 

- 

an 

- 

• 

- 

me 

- 

m 

789 

819.74 

Radio,  Motion  Pioture  and  Photographic  Expenses 

am 

- 

- 

- 

- 

m 

— 

• 

• 

*m 

790 

26,683.40 

Display  and  Exhibits  Expenses 

- 

- 

- 

• 

• 

- 

• 

• 

• 

mm 

791 

283.01 

Time  Tables  and  Circulars 

- 

- 

- 

_ 

_ 

_ 

• 

_ 

• 

mm 

792 

88.22 

Miscellaneous  Promotional  Expenses 

- 

- 

- 

- 

m 

• 

- 

• 

• 

mm 

793 

72,461.73 

C omissions  -  Outside  Agents 

- 

- 

mm 

,  - 

- 

• 

737 

-1,128.59 

- 

en 

Tariffs  and  Schedules 

- 

- 

- 

mi 

- 

- 

739 

235.97 

- 

« 

- 

Other  Expenses 

549 

-5.941-70 

- 

- 

699 

-873*39 

749 

2,381.91 

- 

» 

799 

787.® 

Depreciation  -  Ground  Equipment 

850 

3.00 

- 

- 

- 

- 

850 

1.47 

- 

« 

850 

123.30 

Ground  Equipment  Maintenance  -  Direct 

900 

1-25 

900 

-76 

- 

- 

900 

24.94 

- 

ms 

900 

179.11 

Total  Expenses  Reported  on  Page  2  Under  x 

Operations 

Cosnuni cations  and  Meteorology 

Passenger  Service 

Traffio  and  Sales 

Advertising  and  Publicity  1/ 

$182,969*42 

♦54.903.23 

• 

♦15.302.11 

t 

♦175.075.90 

♦62,977-16 

♦319,238.32 

1/  Total  amount  of  ♦382,215*48  for  Traffio  Advertising  and  Publio  Eolations  Do p art  rue nt s  is  reported  on  Page  2  under  Advertising  and  Publicity* 


382 


1 


V 
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Pan  American  Airways,  Ino. 

Advertising  and  Publicity  Expense  Centrally  Inourred  t 

Breakdown  by  Primary  Accounts 
for  the  Calendar  Year  1945 


< 


Account 

Total 

Panagra 

Number 

Account  Title 

Expense 

Portion 

(1) 

(2) 

(5) 

787 

Newspaper  Advertising 

#  94,492*52 

♦ 

788 

National  Magazine 

•  < 

Advertising 

422,778.50 

» 

789 

Other  Spaoe  Advertising 

48,245.91 

n 

790 

Radio,  Motion  Picture  and 
Photographic  Expense 

52,605.26 

_ 

791 

Display  and  Exhibits  Expenses 

40,471.82 

67.52 

792 

Time  tables  and  Circulars 

2,563.41 

- 

793 

Miscellaneous  Promotional 

< 

Expenses 

179,233.38 

5,582.53 

Total 

#840,388.60 

#5,649.85 

flcnxnc 

/ 


Pii  imaicAi  Usuis  t  nc. 

PBSI  or  SianiOT  TBAITIC  OgyiCP  (OTHB  THAI  Tswnp) 
BUIDOP  BT  ClflB  IMP  HHKART  ACCOOVTS 

TOR  Tgl  CtUCUB  mi  19US 
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Ace. 

District  Traffic  Offices  (Other  than  Laredo) 

3s*  Aoeowrt  Title 

Total 

BoetceT' 

Cbiesgo 

ticnetcB 

Seattle” 

Lee  ingalee 

lieu  York 

Her*. Qrleaae 

Sac  yraadJico 

Vaehlngton 

HianE 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

01) 

(12) 

731  -  Clerks  sad  Staacgrapbars 

9  63,534.67 

9  7,409*06 

$  l,545.oi3 

9  5,797.89 

9  4,693.96 

9  23,270*77 

$  2,802.12 

$  4,350.58 

9  3,561*00 

9  10,10409 

732  -  Sslaa  ftnegen,  Agents,  sad  Solicitors 

325,934.71 

443.75 

21,815.92 

8,739.25 

7,540.51 

25,440.27 

114,645.78 

18,248.67 

8,892 <23 

30,917.70 

89,250.63 

713  *  Other  Traffic  aad  Sales  >piUym 

2,994.01 

• 

-» 

• 

• 

59  A3 

• 

1,722.46 

117.12 

320.00 

775.X 

714  -  Travel  sad  Hurl  dental  Irpneaa 

21,420.63 

230.88 

2,864.62 

1,223.52 

903.93 

3,262.36 

3,059.53 

2,172.40 

2,398.2 9 

3,473.79 

1,831.31 

715  —  Telephone  sad  Telagrsph 

63,545.39 

— 

9,981*03 

4,822.77 

3,305.81 

6,130.00 

22,392.64 

1,430.54 

3,904.70 

5,573.33 

6,004^7 

716  •  light,  Sect  >  Poser ,  sad  Veter 

5,381.37 

- 

36707 

127.15 

154.28 

511*03 

694.83 

537.14 

592.38 

451.83 

1,945.26 

717  •  Unts  «f  Boildisfe  ead  Qffleee 

63,783.23 

• 

6,256.50 

1,855.5* 

3,837.00 

3,582.00 

26,365.17 

5,252 

7,466.67 

4,400.00 

4,768.37 

718  -  Office  SqppUee  ead  ipeeee 

25,464.95 

• 

5,246.69 

95904 

1,506.47 

3,491.91 

7,013.34 

1,316.80 

1,737.78 

2,337.6 9 

1,853.03 

7*0  •  IM|bt,  hmoii  sad  Pereel  Pest 

930.65 

• 

132.06 

206.42 

55.90 

104.77 

202*08 

34.29 

87.68 

26.19 

81.36 

7ZL  -  Castcae,  Duties,  sad  Brokerage 

6*06 

m 

■m 

• 

4.77 

1*29 

a» 

• 

— 

722  •  BeUdlage  (etc*)  Xesursaos 

108.98 

m 

7.78 

4.73 

•22 

30.90 

4.63 

2.74 

51.10 

2.99 

3.92 

723  -  ftplegreee*  (etc)  Dastxrsaoe 

14009 

a? 

8*29 

2.7* 

302 

8.09 

39.09 

2401 

3.57 

17.84 

32.89 

73a  •  CcneoHdeted  ticket  Office  ftp* 

2,686*19 

m 

-  j 

2,886.18 

mm 

735  *  ftployees*  Coepnlaary  Ooep. 

•91 

m 

• 

• 

•91 

«. 

«» 

• 

736  -  Social  Security  Tccee 

13,167*89 

11*60 

475.70 

168.91 

509.52 

1,034.44 

5,147.90 

847.79 

428.66 

685.17 

3,85809 

737  -  nwieetnne  -  Outside  Agents 

300,796*86 

• 

23,755.26 

3,129.© 

8,750.84 

24,700.99 

197,467.38 

1,569.25 

8,124.50 

4,572.90 

28,725.91 

7*9  •  Other  Traffic  sad  Sales  ftpeaese 

X*333*?! 

557*00 

903.45 

807.47 

586.67 

689.88 

4,083.69 

746.37 

785.27 

786.51 

1,487.08 

749*  -  0*  T*  0*  Sales  Superrlaian 

58,786*48 

119.10 

3,779.34 

1,494.02 

1,434.97 

3,921.07 

22,457.56 

3,159.29 

1,871.96 

3,98002 

16,57005 

950  -  ftpredetica 

6,143.11 

m 

235.72 

156.54 

191.41 

549.64 

225.05 

115.39 

235.64 

109.4* 

4,324.31 

900  -  Meiat  isles 

1,456*09 

m 

25.95 

2.00 

- 

201.57 

174.10 

141.78 

30.45 

71.57 

808.67 

Tetsls 

9  967,815.94 

9  1,361*50 

$  63,166.64 

9  25,245.06 

6  34,583.31 

9  78,413.22 

9  430,130.91 

9  43,123.43 

$  41,078.58 

9  61,288.05 

9  172,424.94 
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Exhibit  PC  17 
Pa«a  T 


Ptn  American  Airway,  Inc. 
Purchasing,  Shipping  and  Sales  Commissions 
Charged  to  Affiliated  and  Other  Companies 
for  the  Calendar  Tear  1945 


Company  Charged 

Purehase 
Commission a 

Shipping 

Commissions 

Sales 

Commissions 

'  (1) 

(2) 

(3) 

(4) 

Panagra 

♦ 

♦ 

♦131,373.21 

Cubans 

50,288*96 

3.93 

4,063.45 

Panair  do  Braail 

65,292*33 

9,239.74 

10,536.70 

Avianca 

36,236*19 

126.75 

15,301.80 

Cia.  Mexican* 

69,104*59 

8.89 

66,587.86 

C*I*i*C» 

25,888.22 

- 

- 

U.M.C.A. 

- 

- 

2,634.41 

Lloyd  Aereo  Boliviano 

- 

11,234.28 

- 

Aerogua 

9*92 

- 

- 

Aeromex 

5,852*75 

- 

• 

Avensa 

-2,010*76 

- 

• 

Dominica 

163.32 

- 

- 

Bahamas 

158.92 

- 

- 

Honduras 

625.00 

- 

- 

Eic&ragi  a 

1,448*14 

- 

- 

Bon-aff iliated  companies 

- 

- 

11,550.26 

Total 

♦233,057.58 

$  20,615.59 

♦242,037.69 

> 


i 

I 
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pai  imbtcit  Aiams,  no. 

V  CT'SISTBt  UD  09BX  CmBUIT  H0TOHP 


EsMbit  PC  17 
ft^a  8 


kiitoi  g>  jjnLuaa*  ookpuxbs  up  to  maiug  tatmen 
KSL  !■  oun DAE  mi  1965 


I 


# 


Daaarl 


rlptlon 


A)  JfattUgSSMSBL 


Panagrat 

idTirtiilag  and  publicity  direct  oharga 
Mtoagancnt  f aa  2b  addition  to  abort 
diraot  oharga  and  salaa  ocanlaalonc 
of  4l31,373*21  m  par  Pag*  7. 

Cia.  Xaxioa&a  -  diraot  oharga  for  axpanaa  of 
Larado  District  Traffic  Offioa. 

Fmoo  Branch,  of  But  Jnarioan  Aimaya,  Ico. 
Monthly  oharga  of  $1,925  to  Buutoo  for 
auparriaion  ty  offloo  of  Chlaf  CcnasaloaticaB 
kgiaaar  2b  Saw  York* 


B)  Praallooatlcna  to  Military  Ccntraotax 

Bar  Oapartmant  Ccntraat  B535  ao-35719- 
UlooatioB  of  07s tan  axpaosa  to 
IfTloa-Oriant  Diriaicn 

Bar  Dapartnaot  Contract  106-«68-aag-  faaa  aarnad 
daring  firat  flra  month*  of  1965. 
laay  Papavlnant  Contract  >0  (a)  (a)  1386-  Cootraot 
faa  of  121,752  par  month  for  ayataa  axpaoaa  for 
period  January  1,  1965,  to  I oranbar  15,  1965. 

Total  Praallooatlcna  (other  than  milaalma) 
aa  par  Colaua  6,  Puga  2* 


■  >■>»■  I  ■  ■  I  I,  I  ■  -M  rt..l  .  II  I  ■  .r  . 

Cqnmznloationa  Advertising 


Total 

Opa  ration* 

and 

Hataoroleor 

Pa***ngar 

Sanrioa. 

fraffla 

aad  Salaa 

aBd 

Publicity 

Ganazal  and 
AAdalatratiro 

(2) 

(3) 

(W 

(5) 

(6) 

"  (7) 

(8) 

♦  5.669.85 

♦ 

1 

♦ 

4 

♦ 

♦ 

127,689.23 

7,651.X 

2,296.06 

6i>o.x 

7,321.71 

11,783.32 

97,796.22 

6,115.32 

- 

- 

- 

- 

- 

- 

23,100.X 

na 

23.1C9.X 

- 

- 

m 

- 

618,301.26 

Itl  ,266,06 

12.367.66 

m 

m 

566.669.56 

23,870.97 

- 

an 

- 

- 

- 

23,870.97 

228,396.x 

11,090.50 

3,863.oo 

3,863.X 

63,U3.X 

«» 

166,698.50 

$1,030,922.63 

I^OljuW 

|JO|6o^2^ 

♦6,683.x 

♦2,JjgfcZi 

♦852.8J5.2J 

Other 

A&rartiaing 

Titrado 

B.  I.  O.  PoUlolty 

(9)  (JO) 

•  -  *5.afi.85 


I4.u5.5a 


I 
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1088  Exhibit  PC- 19. 

STATEMENT  ON  INCOME,  EXPENSES  AND  ACTIV¬ 
ITIES  OF  PAN  AMERICAN  AIRWAYS  CORPO¬ 
RATION. 

Exhibits  PC-20  through  24,  inclusive,  present,  with  Re¬ 
spect  to  PAA  Corp.,  recent  balance  sheets  and  profit  apd 
loss  statements,  analyses  of  general  expenses  and  financ¬ 
ing  expenses  for  the  year  1945,  and  extracts  and  summa¬ 
ries  from  minutes  of  meetings  of  the  Board  of  Directors 
and  the  Executive  Committee. 

The  total  income  of  PAA  Corp.  for  the  year  19j45 
amounted  to  $5,442,034.85  and  as  set  forth  in  Exhibit  PC-21 
consisted  of  the  following  principal  items:  $5,093,569.47 
representing  the  dividend  income  in  the  form  of  CNAC 
shares  received  from  Pan  American  Airways,  Inc.  plus  ad¬ 
ditional  gain  on  the  sale  of  the  CNAC  shares ;  a  cash  divi¬ 
dend  of  $150,000  from  Panagra;  and  other  cash  dividends 
in  amount  of  $198,176.91,  believed  to  be  primarily  from 
Avianca. 

For  the  year  1945  Pan  American’s  expenses  other  th^n 
interest  expense  and  United  States  or  foreign  income  tax^s 
consisted  of  $152,547.23  of  general  expenses  (see  Exhibit 
PC-22)  and  $1,890,426.09  of  expenses  in  connection  with 
the  1945  stock  issue  which  were  charged  to  capital  surplus 
(see  Exhibit  PC-23). 

Examination  of  the  details  of  general  expenses  set  fori;h 
in  Exhibit  PC-22  indicates  that  the  principal  expenses 
borne  by  PAA  Corp.  are  the  following  items:  State  frau- 
chise  tax,  legal  services  of  Root,  Clark,  Buckner  and  Bak¬ 
lan  tine  ;  compensation  to  outside  legal  counsel  for  negotiat¬ 
ing  the  sale  of  CNAC  stock;  services  of  independent  ac¬ 
countants  ;  services  of  stock  transfer  agents,  registrars  ahd 
dividend  disbursing  agents;  and  expense  of  printing  stock 
certificates  and  the  annual  report  to  stockholders.  As 
discussed  below,  PAA  Corp.  does  not  pay  any  salaries  or 
incidental  expenses  of  its  officers,  directors  or  other  pef- 
sonnel. 

Capital  stock  financing  expense  in  amount  of  $1,890.- 
426.09  was  charged  to  capital  surplus  in  the  year  1945. 
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Exhibit  PC-23  contains  a  detailed  breakdown  of  this  ex¬ 
pense  and  indicates  that  such  expense  consisted  primarily 
of  underwriters’  commissions,  legal  and  accounting  fees, 
stock  listing  fees,  services  of  transfer  agents  and  regis¬ 
trars  and  expense  of  printing  the  prospectus,  registration 
statement  and  other  documents  related  to  the  capital  stock 
issued  in  1945. 

1089  The  officers  and  directors  of  PAA  Corp.  are  set 
forth  in  the  prospectus  hied  with  the  Securities  and 
Exchange  Commission  and  dated  July  24,  1946.  A  com¬ 
parison  of  the  names  of  the  officers  and  directors  of  PAA 
Corp.  with  the  officers  and  directors  of  Pan  American  Air¬ 
ways,  Inc.,  as  reported  to  the  Board  on  Form  23S0  for 
December  1945,  indicates  a  virtually  complete  identity  of 
the  principal  officers  and  directors  of  the  two  companies. 

PAA  Corp.  does  not  pay  any  salaries  or  directors’  fees 
or  related  expenses  of  its  officers,  directors  or  other  per¬ 
sonnel.  Because  of  the  identity  of  the  officers  and  directors 
of  the  two  companies,  it  is  impossible  to  ascertain  the 
proportion  of  the  time  of  officials  or  other  personnel  of 
PAA  Corp.  which  is  applicable  to  the  activities  of  that 
corporation,  as  distinguished  from  the  activities  of  its 
wholly-owned  subsidiary,  Pan  American  Airways,  Inc. 
Examination  of  the  minutes  of  meetings  of  the  Executive 
Committee  and  Board  of  Directors  of  PAA  Corp.  indi¬ 
cates  that  a  substantial  amount  of  time  of  Pan  American 
officials  is  devoted  to  activities  which  are  considered  by  the 
company  to  be  matters  of  official  concern  to  PAA  Corp. 
For  example,  the  directors  of  PAA  Corp.  approve  the 
equipment  purchase  program  of  the  subsidiaries,  consider 
programs  with  respect  to  the  general  operations  of  the 
various  subsidiaries  as  well  as  general  developments  in 
the  field  of  aviation,  give  consideration  to  various  aspects 
of  the  controversy  between  Pan  American  and  W.  R.  Grace 
interests  with  respect  to  Panagra,  approve  the  amounts 
of  bonuses  to  be  paid  by  Pan  American  Airways,  Inc.,  to 
its  various  officers  and  other  personnel,  and  consider  a 
program  for  the  proposed  formation  of  an  international 
hotel  corporation  to  form  a  chain  of  hotels  along  various 
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routes  on  the  Pan  American  System.  It  may  fairly  be 
presumed  that  considerable  staff  time  must  be  devoted 
to  the  preparation  of  reports  or  other  material  as  back¬ 
ground  for  the  foregoing  matters  which  are  the  subject 
of  discussion  by  the  Board  of  Directors  of  PAA  Corji. 

In  addition  to  the  above-mentioned  subjects  which  re¬ 
ceive  the  time  and  attention  of  the  Board  of  Directors  of 
PAA  Corp.,  there  are  various  purely  corporate  functions 
which  must  be  performed  by  the  personnel  of  any  corpora¬ 
tion,  such  as  the  keeping  of  minutes  and  books  of  account, 
and  the  preparation  of  reports  to  stockholders,  and  to 
regulatory  authorities  such  as  the  Civil  Aeronautics  Board, 
Securities  and  Exchange  Commission  and  various  State 
Blue  Sky  Law  Commissions. 

1090  The  salaries  of  the  officers  and  other  personnel 
performing  all  of  the  above  functions,  as  well  as 
directors’  fees,  and  traveling  expenses  of  all  personnel 
and  pure  overhead  items  such  as  rent,  telephone,  and  inci¬ 
dental  office  expenses  a*re  paid  by  Pan  American  Airways, 
Inc.,  and  are  included  in  the  reported  system  expenses  of 
Pan  Amrican  Airways,  Inc.  Such  system  expenses  4*e 
borne  entirely  by  the  operating  divisions  of  Pan  American 
Airways,  Inc.,  after  preallocating  various  amounts  of  si(ch 
expenses  to  military  contracts  or  to  affiliated  companies 
as  commissions  or  management  fees  (see  Exhibit  PC-ll). 

While  it  is  impossible  to  determine  from  available  in¬ 
formation  what  amount  of  the  salaries  and  other  expenses 
of  Pan  American  Airways,  Inc.  should  properly  be  As¬ 
signed  to  PAA  Corp.,  it  is  apparent  that  a  substantial 
amount  of  expense  should  be  considered  to  be  applicable 
to  PAA  Corp.  on  any  reasonable  basis  for  apportionment 
of  the  common  costs  of  both  management  and  personnel. 
Unless  a  fair  and  reasonable  apportionment  of  system  Ex¬ 
pense  is  made  to  PAA  Corp.  and  deducted  from  system 
expense  charged  against  the  operating  divisions  of  Pan 
American  Airways,  Inc.,  it  would  appear  that  PAA  Cofp. 
is  in  the  extraordinary  position  of  receiving  revenues  from 
its  various  investments  without  paying  any  salaries  to  its 
officers,  directors,  or  other  personnel  or  paying  any  over- 
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head  or  incidental  expenses,  but  paying  only  for  those 
services  billed  to  it  by  outside  firms. 

1091  Exhibit  PC-20 

Pax  American  Airways  Corporation 

BALANCE  SHEETS  AS  OF  DECEMBER  31, 1944 

AND  1945 


ASSETS 


Dec.  31,  1 945  Dec.  31,  1944 


Current  Assets: 

Cash  on  hand,  on  deposit,  and  in  transit 
Accounts  receivable — Associated  company 

Total  current  assets 

Investments  in  stock  of  subsidiaries 
consolidated 
Less — Reserve 

Balance 

Indebtedness  of  subsidiaries 
Investments  and  special  fund: 

Investments  in  stock  of  associated 
companies  (not  affiliated) 

Special  fund  for  purchase  of  20%  interest 
in  new  CNAC 


LIABILITIES,  CAPITAL  AND  SURPLUS 
Current  liabilities 

Domestic  and  foreign  income  taxes  and 
other  taxes  accrued 
Accounts  payable  and  other  accrued 
liabilities 

Total  current  liabilities 
Deferred  credit 

General  reserve  for  non-current  accounts 
receivable  and  claims  of  subsidiaries 
Capital  shares: 

Authorized: — 1945 — 10,000,000  shares 
•($2.50)  par 

Authorized — 1944 — 3,000,000  shares 
($5.00  par) 

Issued  and  outstanding:  1945 — 

6,138,625  shares 
Issued  and  outstanding:  X944 — 

1,993,261  shares 
Capital  surplus 
Earned  surplus 


$  1,618,857,26 
49,544.25 

1,668,401.51 

*6,635,674.07 

16,635,674.07 

52,380,362.03 

1,754,303.16 

M54,857.63 

-$Z3,m5S>84P 

$  325,149.07 

1,570,756.73 

*,895,905.80 

39,150.00 

500,000.00 


*5,346,562.50 

53,608,864.25 

2,603,115.85 

$73,993,59840 


$  180,989.65 


180,989.65 


*7,889,977-23 

406,376.85 


*7483,600.38 

7402,784-39 


500,000.00 


$25,562,32445 


$  125,712.87 

4,521.82 


130,234.69 


200,000.00 


9,966,305.00 

15,162,949.68 

*07,885.05 


$^5,567,37442 


•  Includes  2,034^.19  shares  reserved  against  stock  purchase  warrants  exer¬ 
cisable  on  or  before  Dec.  30,  1947  at  $18.00  per  share. 

Source:  Form  S-i  Registration  Statements  of  Pan  American  Airways  Corp. 
filed  with  Securities  and  Exchange  Commission. 
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Exhibit  PC-22. 

Pax  American  Airways  Corporation 

1093  ANALYSIS  OF  GENERAL  EXPENSES  FOR 

THE  CALENDAR  YEAR  1945 

Breakdown  of  General  Expenses  by  Primary  Accounts: 


Acct.  1945 

No.  Account  Title  Expense 

S15 — Telephone  and  Telegraph .  $  58.97 

817 — Rent  of  Buildings  and  Offices .  200.00 

81S — Office  Supplies  and  Expenses .  56.00 

837 — General  Taxes*  .  10,005.92 

839 —  Legal  Salaries,  Fees  and  Expenses* .  8,367.86 

840 —  Special  Professional  and  Technical  Serv¬ 

ices*  .  39,098.95 

843 — Corporate  and  Fiscal  Expenses* .  94,759.53 

Total  General  Expenses  for  Year  1945,  as 

per  Exhibit  PC  21  .  $152,547.23 

•These  accounts  are  analyzed  in  detail  below. 

Analysis  of  Account  837 — General  Taxes: 

Delaware  State  Franchise  Tax  for  1945 .  $10,066.72 

Adjustment  of  Delaware  State  Franchise  Tax 

for  1944  .  —100.00 

Miscellaneous .  39.20 

Total — Account  837  .  $10,005.92 


Analysis  of  Account  839 — Legal  Salaries,  Fees 


and  Expenses: 

Services  of  Root,  Clark,  Buckner  and  Ballantine 
for  1945  (billed  to  P.A.A.  Corp.  through 

P.A.A.,  Inc.  G.A.O.) .  $  8,139.74 

Bill  from  Root,  Clark,  Buckner  and  Ballantine 
for  printing  expense  re  petition  in  Docket 

No.  779  .  228.12 

Total — Account  839  .  $  8,367.86 
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Analysis  of  Account  840 — Special 
Professional  and  Technical  Services: 


Payment  to  account  of  George  Sellett,  55  Wall 
Street,  as  compensation  for  negotiating  sale 

of  P.A.A.  investment  in  C.N.A.C . 

Services  of  Loomis,  SufFern  and  Fernald 
for  1945  . 


Total — Account  840 


$38,000.0p 


1,098.95 


$39,098.9 


Analysis  of  Account  843 — Corporate 
and  Fiscal  Expenses: 


Stock  certificates — Security  Bank  Note  Co . 

Stock  transfer  agents — 

chiefly  Bankers  Trust  Co . 

Registrars — chiefly  New  York  Trust  Co . 

Dividend  disbursing  agent — Bankers  Trust  Co... 

Proxy  expense — Bankers  Trust  Co . 

Statutory  representation — 

Corporation  Trust  Co . 

Miscellaneous  . 

Expense  of  reports  to  stockholders: 

Invoice  from  J.  Walter  Thompson 
for  16,000  copies  of  1944  Annual 
Report  —  paid  through  P.A.A., 


Inc.— G.A.O  . $7,633.60 

Bankers  Trust  Co .  1,082.01 

Corporation  Trust  Co .  20.00 


$16,364.50 

47,447.82 

11,196.33 

7,415.7'jr 

3,229.2 


295.01 

75.27 


8, 735.61 


$94,759.5 


Total — Account  843 


394 


1095  Exhibit  PC-23 

Pan  American  Airways  Corporation 

ANALYSIS  OF  CAPITAL  STOCK  FINANCING  EX¬ 
PENSE  CHARGED  TO  CAPITAL  SURPLUS  FOR 


THE  CALENDAR  YEAR  1945. 

Underwriters  commission  —  75  cents  per 

unit  on  2,043,261  units  offered .  $1,532,445.75 

Services  of  Root,  Clark,  Buckner  and  Bal- 

lantine  refinancing  .  95,284.57 

Service  of  White  and  Case  refinancing .  500.00 

Services  of  Loonies,  Suffem  and  Fernald 
repreparation  of  Form  S-l  Registration 

Statement  .  14,605.76 

Services  of  Price  Waterhouse  refiling  of 

Form  S-l .  3,750.00 

New  York  Stock  Exchange — listing  fees .  82,500.00 

New  York  Curb  Exchange — listing  fee  for 

warrants  .  1,100.00 

Securities  and  Exchange  Commission — reg¬ 
istration  fee .  9,021.76 

Federal  original  issue  tax .  6,988.87 

Services  of  Bankers  Trust  Co.  as  transfer 

agent  etc.  refinancing .  64,124.49 

Registrar  services  refinancing .  5,547.46 

Services  of  Corporation  Trust  Co. — han¬ 
dling  of  stock  certificates .  2,936.05 

Printing  of  prospectus,  registration  state¬ 
ment  and  related  documents .  41,635.55 

Printing  of  stock  purchases  warrants .  5,626.21 

Proxy  solicitation  expenses  for  special 

stockholders  ’  meeting .  7,000.00 

Printing  and  miscellaneous  expenses  in  con¬ 
nection  with  special  stockholders  ’  meeting  6,619.52 

Miscellaneous  expense .  10,740.10 


Total  financing  expense  charged  to  capital 
surplus  as  of  December  31,  1945 .  $1,890,426.09 
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Exhibit  PC-24. 

Pax  American  Airways  Corporation 


SUMMARIES  OF  EXTRACTS  OF  MINUTES  OF  | 
MEETINGS  OF  EXECUTIVE  COMMITTEE 

March  13,  1945  ( Regular  Meeting) :  j 

Adopted  the  following: 

“Resolved  that  the  Vice-President  and  Treasurer  Of 
this  Corporation  and  the  Comptroller  of  this  Corporation 
be  and  thereby  are  authorized  said  officers  acting  jointly 
and  not  severally,  to  borrow  from  the  New  York  Tru^t 
Company,  New  York,  N.  Y.,  at  any  time  and  from  time  to 
time  during  the  period  commencing  on  March  13,  1945 
and  ending  on  June  30,  1945,  both  dates  inclusive,  such 
sums  of  money  as  said  officers  may  jointly  determine,  eac|i 
such  loan  to  be  on  a  short  term  basis  and  to  bear  interest 
at  a  rate  not  exceeding  one  and  one-half  per  cent  (l3/2%  > 
per  annum,  and  in  the  name  and  on  behalf  of  this  Corpora 
tion  to  execute  and  deliver  the  prommissory  note  of  th^s 
Corporation  to  the  order  of  said  The  New  York  Tru^t 
Company  evidencing  each  such  loan  so  made,  subject  to 
the  condition  that  the  unpaid  principal  amount  of  such 
loans  at  no  time  shall  exceed  $2,500,000  in  the  aggregat^. 

Adopted  a  resolution  similar  to  the  one  above  providing 
for  a  loan  or  loans  not  to  exceed  $2,500,000  at  a  maximurji 
interest  rate  of  1*4%  per  annum  from  the  Bankers  Trus]t 
Company,  New  York,  N.  Y. 

June  14, 1945  ( Adjourned  Regular  Meeting ) :  \ 

Authorized  officers  to  enter  into  a  retainer  agreement 
with  Sellet  and  Nelson  relating  to  continuation  of  negotiai- 
tions  with  the  Chinese  Government  for  an  extension  an(i 
modification  of  the  Agreement  of  July  8,  1930  betweeti 
China  Airways  Federal,  Inc.,  U.  S.  A.,  and  the  Government 
of  the  Republic  of  China,  under  which  China  National 
Aviation  Corporation  was  organized,  which  agreement 
will  expire  about  July  8,  1945. 
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Authorized  officers  to  enter  into  a  retainer  agreement 
with  Mr.  George  Sellet  relating  to  negotiations  for  the 
sale  by  this  Corporation  to  China  National  Aviation  Corp¬ 
oration  of  a  portion  of  the  shares  of  stock  of  said  China 
National  Aviation  Corporation  held  by  this  Corporation. 

Pax  American  Airways  Corporation 

SUMMARIES  OR  EXCERPTS  OF  MINUTES  OF 
MEETINGS  OF  THE  BOARD  OF  DIRECTORS 

May  1, 1945  (Regular  Meeting) : 

Authorized  the  nomination  of  Messrs.  Erwin  Balluder, 
Howard  B.  Dean,  Henry  J.  Friendly  and  H.  Preston 
Morris  for  election  as  members  of  the  Board  of  Directors 
of  Pan  American-Grace  Airways,  Inc.,  at  the  annual  meet¬ 
ing  of  the  stockholders  of  that  company  to  be  held  on 
April  10,  1945,  or  at  any  adjournment  thereof  and  the 
voting  of  the  shares  of  the  capital  stock  of  said  company 
held  by  this  corporation  in  favor  of  the  election  of  the 
said  persons  as  such  directors. 

Authorized  the  execution  of  a  power  of  attorney  in  favor 
of  George  Sellett,  appointing  the  said  George  Sellett  at¬ 
torney-in-fact  to  represent  this  Corporation  in  the  terri¬ 
tory  and  territorial  waters  of  the  Republic  of  China. 

June  20, 1945  ( Adjourned  Regular  Meeting ) : 

Considered  the  granting  authority  to  the  officers  to  bor¬ 
row  a  total  of  $30,000,000  from  various  banks  and  the 
investment  of  the  proceeds  of  such  loans  in  U.  S.  7/8% 
Certificates  of  Indebtedness,  Series  E,  due  June  1,  1946, 
such  loans  and  investments  being  in  anticipation  of  the 
receipts  of  proceeds  from  the  presently  contemplated  pro¬ 
posed  financing  which  would  not  be  until  after  the  close 
of  the  7th  War  Loan  Drive,  in  order  that  the  Certificates 
might  be  purchased  at  par.  It  was  stated  that  it  was  ex¬ 
pected  that  the  $30,000,000  of  bank  loans  would  be  repaid 
with  the  funds  obtained  from  such  proposed  financing. 
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The  President  stated  that  it  was  also  desired  to  authorize 
the  officers  to  borrow  up  to  $2,000,000  on  a  short-term 
basis  at  a  rate  of  interest  of  V/%%  per  annum,  such  loabs 
to  be  in  addition  to  the  above-mentioned  $30,000,000  of 
bank  loans  and  also  in  addition  to  existing  bank  loans 
totalling  $5,000,000.  Authorized  the  purchase  of  the  afore¬ 
mentioned  aggregate  principal  amount  of  $30,000,000  of 
7/8%  U.  S.  Certificates  of  Indebtedness. 

Authorized  officers  to  obtain  loans  from  the  following 
banks  in  the  following  principal  amounts  on  a  short  teijm 
basis  prior  to  June  30, 1945  with  the  deposit  of  like  amoulnt 
as  security  of  7/8%  U.  S.  Treasury  Certificates  of  In¬ 
debtedness,  Series  E,  due  June  1,  1946,  and  execute  and 
deliver  promisory  notes  of  this  Corporation  to  the  order 
of  said  Banks  evidencing  such  loans  made,  at  a  rate  not 
exceeding  3/4  of  1%  per  annum. 
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Bank 


Amount\ 


National  City  Bank,  N.  Y .  $3,000,000.00 

Brown  Bros.  Harriman  &  Co .  2,000,000.p0 

Guaranty  Trust  Co.,  N.  Y .  5,000,000.00 

Chase  National  Bank,  N.  Y .  5,000,000.00 

Central  Hanover  Bank  &  Trust  Co .  3,000,000.00 

Bankers  Trust  Co.,  N.  Y .  6,000,000.00 

The  N.  Y.  Trust  Co .  6,000,000.00 

I 

- , — 

Total . $30,000,000.60 

Also  authorized  officers  to  make  loans  from  the  follow¬ 
ing  banks  in  the  following  principal  amounts  on  a  short 
term  basis  prior  to  June  30, 1945,  unsecured  and  to  execute 
and  to  deliver  promisory  notes  of  this  Corporation  to  the 
order  of  said  banks  evidencing  such  loans  made,  at  in 
interest  rate  not  to  exceed  1 1/4%  per  annum. 

Bank  Amount 

Bankers  Trust  Co.,  N.  Y .  $1,000,000.00 

The  N.  Y.  Trust  Co .  1,000,000.00 


Total  .  $2,000,000.00 


398 


December  4,  1945  (Regular  Meeting): 

The  Chairman  reported  to  the  meeting  on  the  agreement 
reached  with  the  Chinese  Government  and  with  China  Na¬ 
tional  Aviation  Corporation  relating  to  the  organization 
of  a  new  company  as  a  successor  to  China  National  Avia¬ 
tion  Corporation  and  the  disposition  by  Pan  American 
Airways  Corporation  of  its  interest  in  China  National 
Aviation  Corporation  and  the  reinvestment  of  a  portion 
of  the  proceeds  realized  therefrom  in  such  successor  cor¬ 
poration.  The  Chairman  reminded  the  Board  that  at  the 
meeting  of  the  Directors  held  on  November  13,  1945,  au¬ 
thority  was  granted  to  the  officers  to  re-invest  in  such 
successor  corporation  not  in  excess  of  two  million  dollars 
of  the  proceeds  realized  by  Pan  American  Airways  Cor¬ 
poration  from  the  disposition  of  its  stock  interest  in  China 
National  Aviation  Corporation.  After  discussion,  the 
meeting  repealed  the  authorization  granted  at  the  above- 
mentioned  meeting  of  the  Board  of  Directors  held  on 
November  13,  1945,  and  granted  authority  to  the  officers 
to  re-invest  in  the  successor  corporation  to  China  National 
Aviation  Corporation  not  in  excess  of  $1,555,000  of  the 
proceeds  realized  by  Pan  American  Airways  Corporation 
from  the  disposition  of  its  stock  interest  in  China  Na¬ 
tional  Aviation  Corporation,  said  figure  of  $1,555,000  rep- 
resentng  approximately  a  20%  interest  in  the  stock  of  such 
successor  corporation. 

1099  December  18, 1945  ( Regular  Meeting ) : 

The  recommendation  adopted  by  the  Executive  Com¬ 
mittee  at  its  meeting  held  earlier  in  the  day  relating  to  the 
payment  of  Contingent  Compensation  was  considered. 
After  discussion,  the  meeting  approved  the  payment  of  a 
total  sum  not  exceeding  $65,000  in  December  1945  by  Pan 
American  Airways,  Inc.,  and  certain  of  its  subsidiaries, 
and  the  appropriation  in  January  1946  of  a  total  sum  not 
exceeding  $96,900,  and  the  payment  thereof  in  January 
1946,  by  Pan  American  Airways,  Inc.,  and  certain  of  its 
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subsidiaries,  as  Contingent  Compensation  to  certain  of¬ 
ficers  and  employees  holding  key  positions  in  the  P^n 
American  Airways  organization  (other  than  Mr.  J.  ;T. 
Trippe),  as  selected  by  the  Executive  Committee,  t^ie 
amount  of  such  Contingent  Compensation  within  the  lim¬ 
its  stated  above  and  the  details  of  the  allocation  thereof 
among  such  officers  and  employees  to  be  in  accordance  wjth 
the  determinations  made  by  the  Executive  Committee,  tjie 
aforementioned  payments  to  be  authorized  in  recognition 
of  the  increased  demands  imposed  upon  such  officers  apd 
employees  by  reason  of  the  extensive  activities  being  car¬ 
ried  on  by  the  Pan  American  World  Airways  System  in 
the  prosecution  of  the  war  effort  and  the  contribution  pf 
such  officers  and  employees  to  the  successful  performance 
of  these  activities  and  generally  to  the  success  of  the 
business. 

1100  Pax  American  Airways,  Inc. 

SUMMARIES  OR  EXTRACTS  OF  MINUTES  C»F 

MEETINGS  OF  THE  EXCUTIVE  COMMITTEE 

November  8,  1945  (Adjourned  Regular  Meeting): 

Plan  of  Liquidation  of  China  Airways  Federal  Inc., 
IT.  S.  A. 

Pan  American  Airways,  Inc.,  a  New  York  corporation, 
owns  the  entire  outstanding  capital  stock  of  China  Air¬ 
ways  Federal  Inc.,  U.  S.  A.  China  Trade  Act  Corporation, 
consisting  of  shares  of  common  stock.  China  Airways 
Federal  Inc.,  U.  S.  A.  owns  shares  of  common  stock  qf 
China  National  Aviation  Corporation,  a  Chinese  Corpora¬ 
tion,  which  constitute  its  principal  asset. 

All  of  the  assets  of  China  Airways  Federal  Inc.,  U.  S.  A. 
will  be  distributed  to  its  stockholders  in  complete  cancella¬ 
tion  or  redemption  of  all  its  stock.  Such  complete  distri¬ 
bution  of  all  the  assets  of  China  Airways  Federal  Inq., 
U.  S.  A.  shall  be  made  within  a  taxable  year. 

Authorized  the  President  or  any  Vice-President  to  call 
and  to  waive  notice  of,  a  meeting  of  the  stockholders  pf 
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said  corporation  and  to  vote,  or  to  execute  a  proxy  author¬ 
ization  any  officer  of  this  Corporation  to  vote,  the  shares 
of  the  capital  stock  of  said  China  Airways  Federal  Inc., 
U.  S.  A.  held  by  this  Corporation  in  favor  of  the  voluntary 
dissolution  of  said  Corporation  at  any  meeting  of  the 
stockholders  of  said  China  Airways  Federal  Inc.,  U.  S.  A. 
and  to  take  all  such  action  as  may  be  appropriate  to  effect 
the  voluntary  dissolution  of  said  corporation. 

January  9, 1945  (Regular  Meeting): 

Mr.  Trippe  stated  that  1,873  shares  of  the  common  stock 
of  C.N.A.C.  had  been  received  by  this  Corporation  on  De¬ 
cember  30,  1944,  on  the  liquidation  of  China  Airways  Fed¬ 
eral  Inc.,  IT.  S.  A. 

May  1,  1945  (Adjourned  Regidar  Meeting) 

Ratified  a  retainer  arrangement  with  George  Sellett  at 
the  rate  of  $10,000  per  year,  payable,  semi-monthly  and 
effective  as  of  January  1, 1945. 


1101  May  15,  1945  (Regular  Meeting): 

Adopted  a  recommendation  that  the  Board  of  Directors 
authorize  the  officers  to  reflect  on  the  books  of  the  Com¬ 
pany  as  at  December  31,  1944,  as  accounts  receivable  the 
following  amounts  owing  from  the  following  named  coun¬ 
tries,  respectively,  for  the  transportation  of  their  air  mails 
with  corresponding  increases  in  earned  surplus;  to  trans¬ 
fer  from  earned  surplus  15%  of  each  of  such  amounts  to 
“Reserve  for  Unrealized  Income;”  and  to  make  such  other 
entries,  including  adjustments  of  tax  reserves,  as  may  be 
appropriate  in  connection  with  the  foregoing. 


Germany 
Hungary 
France  . 
Greece  .... 
Denmark 


$347,136.81 

50,785.54 

27,002.85 

16,594.00 

10.42 
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August  14, 1945  (Regular  Meeting): 

Adopted  the  following: 

“Resolved,  that  the  action  of  the  officers  of  this 
Corporation  in  heretofore  establishing  on  the  balance  sheet 
of  this  Corporation  an  account  designated  “Equipment 
Purchase  Funds”  and  in  heretofore  segregating  into  such 
account  United  States  7/8%  Treasury  Certificates  of  In¬ 
debtedness,  Series  E,  due  June  1,  1946,  in  the  principal 
amounts  indicated  below  for  the  purpose  of  covering  the 
purchase  of  property  and  equipment  for  use  in  the  follow¬ 
ing  operating  divisions  of  this  Corporation,  respectively, 

Division  Principal  Amount 

Latin  American .  $  6,400,000.00 

Atlantic  .  12,800,000.0d 

Pacific-Alaska  (Pacific  Sector)....  4,800,000.0^ 

Pacific- Alaska  (Alaska  Sector) .  1,000,000.0^ 


be  and  the  same  hereby  are  ratified,  and  that  the  prbper 
officers  of  this  Corporation  be,  and  they  hereby  are]  au¬ 
thorized  from  time  to  time  to  substitute  for  the  U.  S.  Gov¬ 
ernment  securities  then  in  said  account  other  U.  S.  Gov¬ 
ernment  securities  which  shall  be  in  the  same  aggregate 
amount  as  the  securities  withdrawn  from  said  account  in 
connection  with  such  substitution  and  which  shall  relate 
to  the  same  operating  division  or  divisions,  respectively,  as 
the  securities  so  withdrawn.” 

November  20,  1945  (Regular  Meeting): 

Approved  the  program  for  the  acquisition  and  financing 
of  C-54  transports  involving  the  making  of  a  down  payment 
of  15%  of  the  purchase  price  of  such  transports  and  the 
payment  of  the  balance  thereof  in  thirty-six  monthly  in¬ 
stallments,  the  balance  bearing  interest  at  the  rate  of  4% 
per  annum. 
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1103  Pan  American  Airways,  Inc. 

SUMMARIES  OR  EXTRACTS  OF  MINUTES  OF 
MEETINGS  OF  THE  BOARD  OF  DIRECTORS 

January  9,  1945  (Regular  Meeting): 

Adopted  the  following: 

‘‘ Whereas  1,873  shares  of  the  common  stock  of  China 
National  Aviation  Corporation  were  received  by  this  Cor¬ 
poration  on  December  30,  1944,  on  the  liquidation  of  China 
Arways  Federal  Inc.,  U.  S.  A.,  and 

“Whereas,  it  is  desired  to  declare  a  dividend  in  kind 
of  said  1,873  shares  of  the  common  stock  of  C.N.A.C.  to 
Pan  American  Airways  Corporation,  the  owner  of  all  of 
the  issued  and  outstanding  shares  of  the  capital  stock  of 
this  Corporation. 

“Now,  Therefore,  Resolved,  that  these  is  hereby  de¬ 
clared  on  the  capital  stock  of  this  Corporation  a  dividend 
in  kind  of  said  1,873  shares  of  the  common  stock  of  China 
National  Aviation  Corporation,  now  owned  by  this  Cor¬ 
poration,  and  that  the  proper  officers,  of  this  Corporation 
are  authorized  and  directed  to  take  such  action  as  they 
may  deem  appropriate,  promptly  to  effect  the  transfer 
and  delivery  of  said  1,873  shares  of  stock  to  Pan  American 
Airways,  Corporation  as  holder  of  all  the  issued  and  out¬ 
standing  capital  stock  of  this  Corporation.  ” 

March  6,  1945  (Regular  Meeting): 

Approved  a  proposed  preliminary  program  relating  to 
a  hotel  project  for  Latin  American  and  United  States 
territories. 

June  5, 1945  (Regular  Meeting): 

Adopted  the  following: 

(1)  “WTiereas,  the  Board  of  Directors  of  this  Company 
heretofore  by  resolutions  adopted  on  January  6,  1942 
issued  instructions  that  no  income  shall  be  deemed  to 
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have  been  realized  during  1941  or  thereafter  from  the 
transportation  of  the  mail  of  countries  at  war  with,  or 
occupied  or  conquered  by,  countries  at  war  with  the  United 
States,  unless  actual  payment  is  received  for  such  trans¬ 
portation,  the  Board  being  then  of  the  opinion,  for  the 
reasons  therein  stated,  that  there  was  then  no  reasonable 
expectation  that  it  would  be  possible  to  obtain  payment 
for  the  transportation  of  the  mail  of  such  countries 
1104  and  the  Board  is  now  of  the  opinion  that,  because  of 
the  termination  of  the  state  of  war  previous^  ex¬ 
isting  between  the  United  States  and  certain  European 
countries,  there  is  reasonable  expectation  that  it  will  be 
possible  to  obtain  payment  for  the  transportation  of  the 
mail  of  such  countries  and  of  countries  heretofore  occupied 
or  conquered  by  such  countries  and 

(2)  Whereas,  the  Board  of  Directors  of  this  Company 
heretofore  by  resolution  adopted  on  November  23,  1943 
directed  that,  pending  further  order  of  the  Executive 
Committee  or  of  the  Board  of  Directors,  no  accruals  should 
be  made  subsequent  to  September  30,  1943  to  the  Reserve 
for  Unearned  Income  with  respect  to  the  transportation  of 
the  mail  of  countries  other  than  the  Axis  countries  or  than 
those  occupied  by  the  Axis,  such  action  having  been  taken 
because,  under  contracts  entered  into  between  the  U.  S. 
Government  and  this  Company  relating  to  operatiok  of 
transatlantic  and  transpacific  air  transport  services]  the 
mails  of  such  countries  transported  by  this  Company  on 
such  routes  were  to  be  carried  for  the  account  of  the  U.  S. 
Government,  and  the  aforesaid  contract  relating  to  the 
transatlantic  operations  having  been  terminated  effective 
on  January  1,  1945,  and  on  and  after  said  date  the  mails 
of  such  countries  transported  by  this  Company  in  such 
operations  being  for  the  account  of  this  Company: 

Resolved  that 

(a)  the  instructions  referred  to  in  preamble  (1)  above 
be  and  the  same  hereby  are  terminated  as  at  Decembejr  31, 
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1944,  so  far  as  the  same  apply  in  the  cases  of  the  trans¬ 
portation  by  the  company  for  its  account  and  in  its  trans¬ 
atlantic  operations  of  the  mail  of  the  European  countries 
mentioned  in  said  preamble  (1),  and  that  amounts  owing 
at  December  31,  1944  for  the  transportation  by  the  Com¬ 
pany  for  its  account  and  in  its  transatlantic  operations  of 
the  mail  of  such  countries  be  recorded  in  the  accounts  of 
the  company  as  of  December  31,  1944  as  accounts  receiv¬ 
able,  and  that  as  of  said  date  amounts  equal  to  such  sums 
so  recorded  be  credited  to  the  earned  surplus  account  with 
a  contemporaneous  credit  to  the  Reserve  for  Unearned  In¬ 
come  in  an  amount  equal  to  15%  of  the  total  amounts  so 
recorded  as  accounts  receivable  and  with  a  debit  to  the 
earned  surplus  account  in  the  amount  of  such  credit  to 
the  Reserve  for  Unearned  Income. 

(b)  additions  be  made  to  the  Reserve  for  Unearned  In¬ 
come  as  of  the  end  of  each  months  after  December  31, 1944, 
of  a  sum  equal  to  15%  of  the  total  revenue  accruing  to 
this  company  with  respect  to  the  transportation  during 
such  month  in  its  transatlantic  operations  and  for  its 
account  of  the  mails  of  the  European  countries  mentioned 
in  preambles  (1)  and  (2)  above. 

1105  (c)  said  Reserve  for  Unearned  Income  shall  be 

reduced  from  time  to  time 

(i)  to  the  extent  that  the  aggregate  of  the  collections 
received  by  the  Company  on  account  of  the  accounts 
receivable  referred  to  in  (a)  above  shall  exceed 
85%  of  such  accounts  receivable, 

(ii)  to  the  extent  that  the  aggregate  of  the  collections 
receivable  by  the  company  on  account  of  the  amount 
owing  to  the  company  as  at  September  30,  1943,  for 
the  transportation  of  the  mail  of  the  countries  re¬ 
ferred  to  in  preamble  (2)  above  shall  exceed  85% 
of  such  amount,  and 

(iii)  to  the  extent  that  the  aggregate  of  the  collections 
received  by  the  Company  on  account  of  the  revenue 
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referred  to  in  (b)  above  with  respect  to  any  m(|>nth 
subsequent  to  December  31,  1944,  shall  exceed  85% 
of  such  revenue  with  respect  to  such  month. 

none  of  the  collections  referred  to  above  to  be  deemed  to 
include  advances  by  the  United  States  Government  in  re¬ 
spect  of  any  of  the  aforementioned  revenue;  and 


(d)  the  officers  of  this  Company  are  hereby  authorized 
to  take  all  appropriate  action  in  accordance  with  good 
accounting  practice  to  carry  out  the  purposes  of  this 
resolution. 

November  13,  1945  (Regular  Meeting): 


Authorized  the  carrying  out  of  a  program  involving  the 
disposition,  during  the  spring  of  1946  and  at  later  d^tes 
of  a  total  of  three  Lockheed  L-49  land  transports  to  Paijiair 
do  Brasil  and  a  total  of  seven  such  land  transport^  to 
China  National  Aviation  Corporation  provided  arrange¬ 
ments  could  be  effected  for  the  financing  by  commercial 
banks  of  the  purchase  of  such  aircraft  by  such  companies. 

1106  Exhibit  PC-25 

STATEMENT  ON  ACQUISITION  AND  DISPOSITION 
OF  SHARES  IN  CHINA  NATIONAL  AVIATION 
CORPORATION  BY  PAN  AMERICAN  AIRWAYS 
AND  CONTRACTS  RELATED  THERETO 

On  July  8,  1930,  China  Airways  Federal  Inc.  U.  S.  A. 
entered  into  a  contract  with  the  Chinese  Government  for 
the  joint  formation  of  China  National  Aviation  Corpora¬ 
tion  and  the  acquisition  of  a  45  percent  stock  interest  in 
CNAC  by  China  Federal.  Excerpts  of  important  clauses 
of  this  contract  are  set  forth  in  Exhibit  PC-25A.  The  (son- 
tract  gives  China  Federal  an  important  place  in  the  man¬ 
agement  of  CNAC  and  also  requires  China  Federal  to 
place  its  technical  experience  at  the  disposal  of  CNAC. 
The  contract  covered  a  ten-year  period,  plus  a  five-year 
renewal  period,  bringing  it  to  July  8,  1945. 
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On  March  18,  1933,  an  agreement  was  entered  into  be¬ 
tween  Pan  American  Airways  Corp.  and  Intercontinent 
Aviation,  Inc.,  a  majority-controlled  subsidiary  of  North 
American  Aviation,  providing  for  the  acquisition  by  PAA 
of  all  of  the  outstanding  shares  of  China  Airways  Federal 
Inc.  U.  S.  A.  (see  Exhibit  PC-25B). 

In  October  1933,  a  provisional  operating  contract  be¬ 
tween  CNAC  and  Pacific  American  Airways  Inc.  and 
entered  into,  relative  to  the  operation  of  certain  routes  in 
China  (see  Exhibit  25C). 

The  shares  of  China  Federal  were  transferred  from 
PAA  Corp.  to  Pan  American  Airways  Company  (Nevada) 
on  September  27,  1935.  When  the  Nevada  company  was 
merged  with  Pan  American  Airways,  Inc.  on  August  8, 
1941,  the  latter  company  acquired  the  China  Federal 
shares  and  thus  an  indirect  interest  of  45  percent  in  CNAC. 
The  investment  of  Pan  American  Airways,  Inc.  in  China 
Federal  was  recorded  at  $282,258.69. 

On  December  30,  1944,  China  Federal  was  dissolved  and 
pursuant  to  the  plan  of  liquidation  (see  Exhibit  PC-25D), 
Pan  American  Airways,  Inc.  received  the  CNAC  shares  as 
a  liquidating  dividend  and  recorded  such  shares  at 
$282,258.69,  the  same  value  as  that  at  which  it  had  carried 
its  investment  in  China  Federal. 

On  January  9,  1945,  the  Board  of  Directors  of  Pan 
American  Airways,  Inc.  declared  a  dividend  represented 
by  its  shareholdings  in  CNAC,  to  be  paid  to  PAA  Corp., 
the  sole  stockholder  of  PAA,  Inc.  PAA,  Inc.  charged  the 
amount  of  $282,258.69,  the  book  value  of  its  investment  in 
CNAC,  to  Unappropriated  Earned  Surplus  in  recording 
the  dividend  in  kind  paid  to  PAA  Corp.  PAA  Corp.  re¬ 
corded  the  CNAC  shares  received  by  it  as  dividend  income 
in  the  amount  of  $4,800,000  (see  Exhibit  PC-21).  The  basis 
of  arriving  at  the  valuation  of  $4,800,000  is  stated  as 
1107  follows  on  Page  31  of  the  Prospectus  filed  by  PAA 
Corp.  with  the  Securities  and  Exchange  Commission 
and  dated  July  24,  1946:  “The  amount  of  $4,800,000.00 
represents  the  estimated  fair  value  based  on  the  Corpora¬ 
tion’s  equity  in  the  net  assets  of  China  National  Aviation 
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Corporation  (old)  at  December  31,  1944  which  was  ap¬ 
proximately  the  date  of  acquisition  of  the  stock  by  ;he 
Corporation.” 

On  December  20,  1945,  PAA  Corp.  sold  its  shareholdings 
in  CNAC  to  CNAC  for  a  total  of  $5,093,569.47  (see  Exhibit 
PC-25E).  The  difference  of  $293,569.47  between  the  selling 
price  of  $5,093,569.47  and  $4,800,000,  the  amount  at  which 
the  CNAC  shares  were  recorded  when  received  as  a  divi¬ 
dend  by  PAA  Corp.,  was  reported  as  a  capital  gain  by  the 
latter  company.  However,  in  the  Consolidated  Profit  and 
Loss  Statement  of  PAA  Corp.  and  Subsidiaries,  as  pub¬ 
lished  in  the  Report  to  Stockholders  for  the  year  1945,  tfie 
consolidated  gain  on  the  sale  of  CNAC  shares  was  com¬ 
puted  at  $4,811,310.78,  representing  the  difference  between 
the  selling  price  of  $5,093,569.47  and  the  book  value  of  the 
investment  in  such  shares  of  $282,258.69. 

A  contract  was  entered  into  on  December  21,  1945,  be¬ 
tween  the  Chinese  Government  and  PAA  Corp.,  providing 
for  the  formation  of  a  new  CNAC  and  the  acquisition  py 
PAA  Corp.  of  a  20  percent  interest  in  the  new  CNAC.  The 
contract  also  contains  provisions  relating  to  the  manage¬ 
ment  of  the  new  company.  PAA  Corp.  agrees  to  furnish 
to  CNAC,  through  Pan  American  Airways,  Inc.,  technical 
and  general  services,  for  which  services  PAA  Corp.  lis 
entitled  to  reimbursement.  Excerpts  from  the  contract  of 
December  21,  1945  are  quoted  in  Exhibit  PC-25F. 

•  *  #  #  #  •  #  •  •  I  • 

1119  Exhibit  PC-25E 

China  National  Aviation  Corporation 

December  20th  1945 

Pan  American  Airways  Corporation 

15  Exchange  Place 

Jersey  City,  New  Jersey,  U.  S.  A. 

Dear  Sirs: 

China  National  Aviation  Corporation  has  today  pur¬ 
chased  from  you  eighteen  hundred  and  seventy- three 
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f  1,873)  shares  of  the  capital  stock  (common)  of  China 
Rational  Aviation  Corporation  being  all  of  the  shares 
$wned  by  you,  for  the  sum  of  Five  Million,  Ninety-three 
Thousand  Five  Hundred  and  Sixty-nine  Dollars  and  Forty- 
seven  cents  United  States  currency  (US$5,093,569.47).  Pay¬ 
ment  in  full  for  said  shares  is  made  to  you  today  in  the 
following  manner: 

(a)  You  have  been  holding  for  us  in  the  United  States 
the  sum  of  US$2,000,000.00  invested  in  United  States 
Government  short  term  loan  certificates.  By  this 
letter  we  transfer  and  release  to  you  said  fund  of 
US$2,000,000.00.  As  this  fund  becomes  yours  today, 
please  credit  the  deposit  account  we  have  with  you 
in  the  United  States  with  the  interest  accumulated 
to  this  date  on  said  loan  certificates. 

(b)  By  this  letter  we  assign  you  the  sum  of  US$750,000.00 
from  the  deposit  account  we  have  with  you  in  the 
United  States. 

(c)  Herewith  we  are  handing  to  your  representative 
Mr.  George  Sellett  draft  No.  C45-600,  payable  to 
you  in  New  York  on  demand,  drawn  by  The  Central 
Bank  of  China,  Chungking,  on  the  Chase  National 
Bank  of  the  City  of  New  York  in  the  sum  of 
US$2,343,569.47. 

Very  truly  yours, 

China  National  Aviation  Corporation 

By:  (Sgd.)  Teh-Hsieh  Shen 
T.  H.  Shen 

Major  General,  C.A.F. , 

Manager  Director 
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1120  Exhibit  PC-25F 

CONTRACT 

Dated  December  21,  1945 
Between 

Ministry  of  Communications, 

National  Government,  Republic  of  China 

and 

Pan  American  Airways  Corporation 

#  *  # 

Whereas  the  Pan  American  Airways  System,  on  March 
31,  1933,  succeeded  to  the  ownership  of  the  Americaki 
interest  in  the  first  CNAC,  and  the  4,160  shares  of  the 
capital  stock  of  that  company  were  thereafter  owned  as 
follows:  2,287  shares,  being  about  55  per  cent,  by  the 
Chinese  Government  and  1,873  shares,  being  about  45  per 
cent,  by  the  Pan  American  Airways  System;  and 

Whereas  the  1930  contract  has  recently  expired  and  the 
first  CNAC  has  recently  acquired  and  retired  the  1,873 
shares  of  the  capital  stock  of  the  first  CNAC  theretofor 
owned  by  the  Pan  American  Airways  System;  and 

Whereas  the  Chinese  Government  desires  that  a  ne^V 
Chinese  corporation  with  shares  of  limited  liability  sliajl 
be  organized  under  the  laws  of  China  to  engage  in  com¬ 
mercial  aviation;  80  per  cent  of  its  capital  stock  to  be 
owned  by  the  Chinese  Government  and  20  per  cent  by  the 
American  Company; 

Now  therefore  the  Parties  hereto  agree  to  the  follow¬ 
ing: 

*  *  * 

Article  III — Management  and  Supervision 

Section  1. — The  management  of  the  Chinese  Company 
shall  vest  in  its  Board  of  Directors  consisting  of  nine 
members.  The  Chinese  Government  shall  appoint  sevep 
members  and  the  American  Company  shall  appoint  two 
members.  Directors  may,  at  the  request  of  shareholder^, 
act  as  their  representatives  and  may  participate  in  meet¬ 
ings  of  shareholders. 
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.  Section  2. — A  quorum  at  a  Board  of  Directors  meeting 
ghall  be  five  directors,  at  least  one  of  whom  shall  be  one 
of  the  directors  appointed  by  the  American  Company. 
The  Chinese  Company  shall  not  issue  debentures,  borrow 
or  lend  money,  purchase  aircraft  or  other  equipment  or 
property  involving  a  large  expenditure,  make  any  other 
Jarge  expenditure  or  commitment  or  enter  into  any  impor¬ 
tant  contract  unless  first  duly  authorized  by  resolution 
of  the  Board  of  Directors. 

*******##* 

1121  Section  4. — The  Board  of  Directors  shall  elect 
from  among  its  members  a  President  of  the  Com¬ 
pany,  a  Managing  Director  and  two  Vice-Presidents.  The 
President,  the  Managing  Director  and  one  of  the  Vice- 
Presidents  shall  be  nominated  by  the  Chinese  Government 
and  the  other  Vice-President  shall  be  nominated  by  the 
American  Company.  The  Board  of  directors  must  elect 
the  persons  so  nominated.  The  Managing  Director  shall 
be,  ex-officio,  a  Vice-President  of  the  Company.  In  the 
absence  of  the  President  the  Managing  Director  shall  pre¬ 
side  at  meetings  of  the  Board.  In  the  absence  of  both  the 
President  and  the  Managing  Director  a  Vice-President 
piay  be  designated  by  the  President  to  preside  at  a  Board 
meeting. 

Section  5. — Under  the  Board  of  Directors  and  the  Man¬ 
aging  Director  the  following  three  departments  shall  be 
operated: 

(a)  Business  Department 

(b)  Finance  Department 

(c)  Operations  Department 

The  Board  of  Directors  shall  appoint  all  Department 
Managers  and  Assistant  Manager,  but  the  Manager  of  the 
Business  Department,  the  Manager  of  the  Finance  De¬ 
partment  and  the  Assistant  Manager  of  the  Operations 
Department  shall  be  such  persons  as  are  nominated  by  the 
Chinese  Government;  and  the  Manager  of  the  Operations 
Department,  the  Assistant  Manager  of  the  Business  De- 
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partment  and  the  Assistant  Manager  of  the  Finance 
Department  shall  be  such  persons  as  are  nominated  by  the 
American  Company.  The  staff  members  of  the  Depart¬ 
ments  shall  be  employed  by  the  Managing  Director  upon 
the  recommendation  of  the  Manager  of  the  Department 
concerned.  In  order  that  the  Chinese  Company  shall 
always  be  on  a  sound  basis  the  number  of  its  employees 
shall  be  as  small  as  possible  but  consistent  with  the  efficient 
development  and  operation  of  the  business,  the  Board  of 
Directors  to  decide  the  number. 

Section  6. — The  Chinese  Company  shall  have  two  super¬ 
visors,  one  to  be  appointed  by  the  Chinese  Government 
and  the  other  by  the  American  Company. 

*  *  * 

Article  VI — Operations 

Section  1. — So  long  as  the  American  Company  shall  hold 
20  per  cent  of  the  capital  stock  of  the  Chinese  Company  it 
will,  through  its  wholly-owned  subsidiary  Pan  American 
Airways,  Inc.  of  New  York,  place  its  technical  experience 
at  the  disposal  of  the  Chinese  Company  and  co-operate 
with  the  Chinese  Government  in  the  promotion  and  further 
development  of  air  transportation. 

1122  Section  2. — It  shall  be  the  fixed  policy  of  the 
Chinese  Company  to  employ  Chinese  as  pilots,  navi¬ 
gators,  radio  operators,  engineers,  mechanics  and  in  otl^er 
technical,  administrative  and  staff  positions.  The  Training 
of  Chinese  to  fill  such  positions  shall  be  accelerated  to  the 
maximum  extent  practicable,  with  special  emphasis  uppn 
the  requirements  for  efficient  over-ocean  international 
operations.  The  Chinese  Company  shall,  with  the  advice 
and  assistance  of  the  American  Company,  make  definite 
plans  calculated  to  provide,  over  a  fixed  period  of  time, 
that  number  of  Chinese  pilots,  navigators,  radio  operators, 
engineers,  mechanics  and  other  technical,  administrative 
and  staff  personnel  which  will  meet  the  requirements  of 
expanding  operations  of  the  Chinese  Company.  To  this 
end  the  American  Company  will  assist  in  making  arrange- 
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ments  which  will  afford  Chinese  full  opportunity  for  train¬ 
ing  in  the  United  States.  For  the  technical  assistance  and 
general  services  to  be  rendered  by  the  American  Company 
and  its  aforsaid  subsidiary  pursuant  to  Sections  1  and  2 
(and  which  may  be  rendered  pursuant  to  Section  3)  of 
this  Article  VI,  the  Chinese  Company  will  pay  to  the 
American  Company  such  amounts  as  shall  be  agreed  upon 
between  them  as  reimbursement  for  expenses  incurred  in 
rendering  such  assistance  and  services.  If  arrangements 
are  not  made  between  the  Chinese  Company  and  the 
American  Company  for  such  technical  assistance  and 
services,  or  if  such  arrangements  are  made  and  thereafter 
terminated,  the  relevant  provisions  of  Sections  1,  2  and  3 
of  this  Article  VI  shall  be  considered  deleted  without 
affecting  any  other  part  of  the  contract. 

Section  3. — The  Chinese  Company,  when  requested  by 
the  Chinese  Government,  will  establish  and  operate  a 
school  for  the  training  of  pilots,  navigators,  flight  radio 
operators  and  ground  radio  operators  for  the  Government. 
If  desired  by  the  Chinese  Government,  such  school  will 
also  train  mechanics.  The  school  may  be  set  up  as  a 
subsidiary  corporation  or  as  a  division  of  the  Chinese 
Company.  The  school  will  be  established  and  operated 
upon  such  terms  as  shall  be  mutually  agreed  upon  by  the 
Chinese  Government  and  the  Chinese  Company.  The  aim 
of  such  school  shall  be  to  afford  the  best  possible  training 
for  Chinese  at  reasonable  fees.  The  American  Company, 
thru  its  wdiolly-owned  subsidiary  Pan  American  Airways, 
Inc.,  will  render  technical  assistance  and  advice  in  the 
establishment  and  operation  of  such  school  and  will  co¬ 
operate  fully  to  the  end  that  the  school  will  render  the 
maximum  possible  service  to  China. 

*  *  • 

Article  IX — Miscellaneous 

Section  3. — This  contract  shall  remain  in  force  for  five 
years  from  the  day  it  becomes  valid  but  unless  either  party 
gives  to  the  other  written  notice,  at  least  one  years  prior  to 
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the  expiration  of  the  five  years’  period,  of  its  intention  jto 
terminate  it,  the  contract  shall  continue  in  force  for  five 
years  after  the  five  years’  period. 

#  *  * 

1123  DONE  at  Chungking,  China,  this  21st-day  of  tiie 
twelfth  month  of  the  thirty-fourth  year  of  the  Re¬ 
public  of  China,  being  the  21st-day  of  December,  194|5. 

Minister  of  Communications  of  t^e 
National  Government  of  the 
Republic  of  China 

In  the  presence  of: 

(Sgd.)  L.  K.  Shaw 

By:  (Sgd.)  Tingtsz  Kao 
Director-General,  Department 
of  Navigation  and  Aviation 

In  the  presence  of: 

Pan  American  Airways  Corporation 

(Sgd.)  Tang  S.  Yen 

By:  (Sgd.)  George  Sellett 
Tingtsz  Kao 
George  Sellett 
Its  Attorney-in-fact 
Chop  of 

Mininstry  of  Communications 
(Principal  Official  Chop) 
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1124  Exhibit  PC-26 

Pax  American  Airways,  Ixc. 

OVERALL  MAIL  PAY  “NEED”  OF  THE 
CARRIER  AND  OF  EACH  OPERATING  DIVISION 

August  1,  1944  to  December  31,  1945 

Exhibits  PC-27  and  PC-28  set  forth,  for  the  17  months 
ended  December  31,  1945,  the  break-even  need,  earnings 
and  investment  of  Pan  American  Airways,  Inc.,  and  each 
of  the  separately  operated  divisions,  related  to  certificated 
and  incidental  services.  Based  upon  the  adjusted  break¬ 
even  need  and  investment  reflected  in  those  exhibits,  and 
computing  an  earnings  element  at  10  percent  of  average 
investment,  after  income  taxes  at  40  percent,1  the  mail 
pay  “need”  of  Pan  American  Airways,  Inc.,  and  the  amount 
by  which  such  “need”  exceeds  the  tentative  permanent 
compensation  determined  by  the  Board  for  the  Latin 
American,  Miami-Leopoldville  and  Atlantic  services,  would 
be  as  follows: 


Excess  of 

Earnings  @  61-2/3  “Need”  Over 

Average  Break-Even  Percent  per  Annum  “Need”  Mail  Tentative  Mail  Tentative 

Investment  Need  of  Av.  Invest.  Pay  Compensation  Compensation 
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The  foregoing  table  indicates  that  a  substantial  “need” 
exists  in  the  instance  of  the  Alaska  and  Pacific  operations 
of  Pan  American  Airways,  Inc.,  when  viewed  as  separate 
operating  and  rate-making  entities,  but  that  the  tentative 
service  rate  fixed  by  the  Board  for  the  Atlantic  operations 
will  provide  earnings  for  that  division  in  excess  of  10  per¬ 
cent  per  annum.  Consequently  should  the  Board  consider 
that  the  Act  requires  consideration  of  earnings  from  cer¬ 
tificated  and  incidental  services  on  an  overall  carrier  basis, 
earnings  of  the  Atlantic  division  in  the  neighborhood  of 
$270,000  will  be  available  for  offset  against  the  “need”  of 
the  Alaska  and  Pacific  operations.  While  a  substantial 
“need”  over  the  tentative  rates  fixed  for  the  Latin 
American  Division  is  reflected  by  this  exhibit,  this  “need” 
does  not  necessarily  indicate  the  actual  “need”  which  will 
be  recognized  by  the  Board  for  rate-making  purposes. 
However,  the  “need”  shown  herein  for  the  Latin  American 
Division,  is  sufficiently  great  to  warrant  a  conclusion  that 
the  rate  which  will  be  found  fair  and  reasonable  in  that 
proceeding  will  not  provide  any  earnings  to  be  offset 
against  the  “need”  of  other  divisions  of  the  company. 

This  exhibit  reflects  the  mail  pay  “needs”  of  the  cer¬ 
tificated  and  incidental  services  of  Pan  American  Airways, 
Inc.  Should  it  be  determined,  however,  that  the  language 
of  Section  406(b)  of  the  Civil  Aeronautics  Act  requires 
the  Board  to  take  into  consideration  any  or  all  revenues 
from  non-certificated  sources  in  the  determination  of 
“need,”  little,  if  any,  overall  “need”  will  exist.  As  is 
shown  in  Exhibit  PC-27  Pan  American  realized  a  profit  of 
$4,811,311  from  the  sale  of  CNAC.  This  profit  is  sufficiently 
great  to  offset  the  “needs”  of  any  one  or  all  divisions. 
Exhibit  PC-29  sets  forth  other  items  not  related  to  cer¬ 
tificated  operations,  which,  depending  upon  the  manner 
in  which  the  general  policy  issues  with  respect  to  “need” 
are  resolved,  will  tend  to  increase  or  decrease  the  carrier’s 
“need”  to  be  taken  into  consideration  for  rate-making 
purposes. 
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1125  Exhibit  PC-27 

Pax  American  Airways,  Inc. 

EARNINGS  FROM  CERTIFICATED  AND  INCIDEN¬ 
TAL  OPERATIONS  AUGUST  1,  1944  TO  DECEM¬ 
BER  31,  1945. 

The  following  pages  of  this  exhibit  set  forth  the  profits 
from  certificated  and  incidental  operations  of  each  of  {the 
several  operating  divisions  of  Pan  American  Airways,  Ijnc., 
and  the  company  as  a  whole  for  the  period  August  1,  1944 
to  December  31,  1945.  Those  revenues  and  expenses  re¬ 
ported  by  the  Atlantic,  Pacific  and  Africa-Orient  Divisions 
as  “Company  Activities”  during  the  period  operations 
were  conducted  for  the  Account  of  the  Military  Services 
have  been  considered  as  “Non-Divisional”  and  have  b^en 
excluded  in  computing  the  over-all  earnings  of  the  com¬ 


pany. 

This  exhibit  reflects  both  the  carrier’s  earnings  as  re¬ 
ported  to  the  Board  on  the  Form  2380  Reports,  and  the 
adjusted  earnings  based  upon  the  position  taken  by  Pub¬ 
lic  Counsel  with  respect  to  each  controversial  item  to  wh  ich 
a  money  value  could  be  related  prior  to  the  development 
of  a  full  record  in  this  proceeding.  Since  the  record^  in 
the  Latin  American  and  Miami-Leopoldville  cases  have 
been  closed,  adjustments  to  earnings  reported  for  these 
operations  have  been  limited  to  data  contained  in  the  rec¬ 
ord  of  such  cases  covering  the  year  1944  and  to  significant 
readily  ascertainable  items  from  Form  2380  Reports  for 
the  year  1945.  Moreover,  since  the  Pacific  case  has  ^iot 
yet  been  assigned  for  hearing,  adjustments  to  reported 
earnings  of  the  Pacific  Sector  have  been  limited  to  items 
in  controversy  in  this  proceedings  which  affect  all  divisions 
and  to  items  readily  ascertainable  from  the  Form  2380  Re¬ 
ports.  The  recognized  earnings  for  rate-making 
1126  purposes  of  the  Latin  American,  Miami-Leop<|>ld- 
ville  and  Pacific  operations,  as  well  as  the  reijog- 
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pend  upon  the  manner  in  which  the  Board  resolves  contro¬ 
versial  issues  in  each  proceeding.  However,  on  the  basis 
of  the  position  taken  by  Public  Counsel  and  the  apparent 
position  of  PAA  with  respect  to  each  issue,  the  maximum 
and  minimum  earnings  and  break-even  need  of  Pan  Ameri¬ 
can  Airways,  Inc.,  from  certificated  and  incidental  services 
can  be  considered  to  be  approximately  as  follows : 


Earnings  Under 

Tentative  Mail  Rates  Break-Even  Need 


Maximum 

(Public 

Counsel) 

Minimum 

(PAA) 

Maximum 

(PAA) 

Minimum 

(Public 

Counsel) 

8-1-44  to  12-31-44 
Alaska 

Latin  America1 

$  —792442 
668,192 

$  — 836,618 

— 90,047 

$  836,618 
1463,116 

$  792442 
504,877 

PAA  Inc. 

$ —  124,250 

$  —926,665 

$2,099,734 

$1497,319 

1-1-45  to  12-31-45 
Alaska 

Atlantic 

Latin  American1 
Pacific 

$—1,300438 

767,072 

1,561,131 

—537,389 

$—1,537,173 
— 42,812 
608,274 
—790437 

$1,537473 

1499,548 

864,574 

790437 

$1,300,238 
489,664 
— 88483 
537,389 

PAA  Inc. 

$  490,576 

$—1,762,148 

$4491,732 

$2439,008 

8-1-44  to  12-31-45 
Alaska 

Atlantic 

Latin  American1 
Pacific 

$ — 2,092,680 
767,072 
2,229,323 
537,389 

$2—373,791 
— 42,812 
518,227 
—790437 

$2,373,791 

1499,548 

2,127,690 

790437 

$2,092,680 

489,664 

416,594 

537,389 

PAA  Inc. 

366,326 

$ — 2,688,813 

$6,591466 

_ $3,^36*327 

1  Includes  Miami-Leopoldville  operations. 


1127  The  foregoing  statement  of  earnings  and  break¬ 
even  need  is  predicated  solely  upon  the  cerificated 
and  incidental  services  of  the  carrier.  The  results  would 
be  materially  affected  should  the  Board  decide  the  lan¬ 
guage  of  Section  406(b)  of  the  Civil  Aeronautics  Act  which 
requires  the  Board  to  take  into  consideration  “all  other 
revenue  of  the  air  carrier”  requires  the  Board  to  take 
into  consideration  any  or  all  revenues  from  non-certificated 
sources  in  the  determination  of  “need.”  In  particular, 
if  the  Board  interprets  the  language  of  Section  406(b) 
and  the  facts  set  forth  in  Exhibit  PC-25  to  require 
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that  consideration  be  given  for  rate-making  purposes 
to  the  profit  of  $4,811,311  realized  on  the  sale 
of  investment  in  China  National  Aviation  Corporation,  the 
carrier’s  earnings  for  1945  would  be  increased  to  an  ap¬ 
proximate  maximum  of  $5,177,637  or  to  an  approximate 
minimum  of  $2,122,498.  In  like  manner  the  recognized 
maximum  profit  before  mail  pay  would  approximate 
$1,274,984  and  the  minimum  profit  before  mail  pay  would 
approximate  a  loss  of  $1,780,155. 

Exhibit  PC  29  sets  forth  other  non-operating  items 
which,  depending  upon  the  manner  the  general  policy  issues 
with  respect  to  “need”  are  resolved,  will  either  increase  or 
decrease  the  carrier’s  reported  earnings  to  be  taken  into 
consideration  for  mail  rate-making  purposes. 
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EXHIBIT  PC  27 
Pago  It 


1128 


PAI  AMERICA!  AIHM1I5,  BfC. 


Consolidated  Operating  Results  As  Beparted  and  As  Adjusted 
Giving  Effect  to  Kail  Rates  Tentatively  Fixed  by  the  Board. 
August  1,  19ltlt  to  December  31,  1 9U5 


Advertising  and  publicity 
Jeneral  and  administrative 
Depreciation  -  ground  equipment 
Ground  equipment  maintenance  -  direct 
Ground  equipment  maintenance  -  indirect 
Bystem  and  other  centrally  Incurred  expense 
Amortization  of  Extension  and  Development 

Total  Operating  Expenses 
Reported  Operating  Profit 

Adjustment#  to  Reported  Reeulta 
Adjusted  Operating  Profit 


973,028 
3,860,1*59 
1,151*,269 
1,06^,778 
388,911 
1*,61*8,616 
256,170 

$63,1*51,539 
$  li,21ii,678 


Item 

(IT 

8— 1— Ixlx  to 
12-31-1x5 
(2) 

l-l-lx5  to 
12-31-1x5 
(3) 

venue  Miles 

33,910,928 

26,275,989 

il  Ton-KUee 

3,727,61x5 

2,895,861* 

sratlng  Revenues 

Passenger 
foreign  mail 

Express  and  freight 

Excess  baggage 

Starter  and  special 

Incidental 

Total  Ion-Kail  Revenues 

Kail  pay  accrued  by  P*A*A* 

$39,090,226 
6,270,072 
7,61x9, 20lx 
1,579,219 
761x,672 
‘  910,681* 

$30,862,15U 
5,088,512 
5,796,921 
1,229,296 
1x61*,  083 
709,526 

$56,261x,077 

11,1x02,11x0 

$1*1*, 150,1*92 
10,670,553 

Total  Operating  Revenues 

$67,666,217 

$51*,  821,01*5 

sratlng  Expenses 

Flying  operations 

Flight  equipment  maintenance  -  direct 
Right  equipment  maintenance  -  indirect 
Depreciation  -  flight  equipment 

$lix,lx8l,709 
5,231*,  711 
5,067,387 
2,51x6,383 

$11,600,572 

1x,033,306 

3,979,575 

1,913,21x1 

Total 

Sparetions 

Gomcunioations  and  Meteorology 

Passenger  service 

Praffic  and  sales 

27,330,190 

11,736,963 

2,651,636 

3,953,151 

5,1x32,1x18 

21,526,691* 
8,953,291 
2,001*, 75ii 
3,066,785 
lx,l!5,851x 

820,595 
2,918,662 
816,770 
820,916 
305,982 
3,519,1x08 
206,666 

$1x9,076,377 
$  5,7l*l*,668 


-3,81x8,352  -5,251,092 

♦  366,326  $  1x90,576 


8-1-lxix  to  , 
i2-3i-iiii  y 

<s> 

7,631x,939 

831,781 


$  8,228,072 
1,181,560 
1,852,283 
349,923 
300,589 
201,158 

$12,113,585 

731,587 

$12,81x5,172 


$  2,881,137 
1,201,105 
1,087,812 
633,11x2 

5,803,1x96 

2,783,672 

61*6,882 

886,366 

I,3l6,561t 

152,1x33 

91x1,71x7 

337,1x99 

21xlx,862 

82,929 

1,129,208 

lx9,50lx 

$llx,375,l£2 

$-1,529,990 

1,1x05,71x0 
$  -12lx,250 


m  view  of  substantial  delayed  accounting  for  the  entire  year  19lxlx  reflected  in 
reports  far  lest  two  months  of  19ltlx  it  is  impracticable  to  precisely  determine  the 
aetual  operating  reeulta  and  adjustments  related  to  the  last  five  sect  ha  operations 
of  the  Latin  American  Division*  Consequently,  operating  results  and  Adjustments  for 
f  the  entire  jeer  have  been  prorated  between  the  first  seven  months  and  last  five  months  v 
On  this  basis  5/12  or  1x1*67  percent  of  tbs  annual  financial  results  of  the  Latin 
k  American  Blvlsian  bars  been  prorated  herein  to  the  5-month  period  ended  12-31-lxlx* 

(L  Estimated  operating  revenues  of  $61x,250  and  sstimated  operating  expenses  of  $1x21,21x8 
Resisted  to  KAaa±-Leopoldville  service  have  been  included  in  their  entirety  in  the 
W  /-month  period* 


Ixhfbit  PC  27 
?»€e  5  ' 
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PiZ  AMBEICAH  AI3CAT3,  ISC. 

Operatise  Besults  by  Operatise  Divisions  is  Beported  and  As  Adjusted 
(Giving  Effect  to  Tentative  Mail  Bates  fixed  by  the  Board) 

August  1,  1944  to  Bsoember  31,  1945 


It— 

nr 


min 


fell  Ioo>KUei 


Atlantic 


12-31-45 

(2) 


837,824 


289.743 


Alaska 

1-1-45  t 
13-31-45 
(4) 


227.59a 


12-32 

“165 


62.149 


2,522,611 


litis.  American  asd 

Miami- Leopoldville 


,850,969  1/  2|ai^J  1/  639,776  1/  29,013.318  22.018.1! 


12-31- 

— cir 


Pacific 


198.067 

J3ML 


12-31-45 

(10) 


Hoo-Divi  sional 
— l-l-U5'-Bo 

12-51-45 

(11) 


Passenger 

Jbreigh  Mail 
Express  sad  freight 
Excess  baggage 
Charter  end  special 
Isoidsa  tal 

Total  Ion-Mail  Brasses 
Mail  pay  moorusd  by  PAA 
Total  Operatise  Brvesaen 


♦4,780,832 

1,872,842 

302^24 

97,831 

105,246 

♦7,159,175 


♦2,240,713 

139,570 
28 #256 
148,802 
-9.5^ 

te.St7.8l7 

♦1.691,572 


*1.877,030 

23,2*44 
63,221 
.  .-ipigz 
♦2,066,661 
2.343.755 
♦4J410J4I6 


♦363.683 

25,827 

5.012 

85,581 

_ 

♦  481,156 


♦51,783,915 

4,384,078 

7.178,991 

1,450,608 

615,870 


♦06,251 ,425 
4,545.021 
♦50»79uUj1*6 


♦23,916,529 

3,215,572 

5,352,485 

1,105,938 

400,862 


♦34,614,924 

3181^4^4 

♦38i24,358 


♦7,867,386 

1,168,706 

1,826,506 

3*44*670 

215,008 


♦11,636,501 

♦12,368,088 


♦304,261 

28,269 

2,331 

-20,430 
♦  314^31 
1*02^ 
♦1^337,48 9 


♦-19,495 

13,152 

■.50 

393 

♦  -8,771 

♦  -8^71 


♦-16,498 

298 


♦  -4,699 

♦  -4.699 


♦-2,997 

12,854 


-14.120 
♦  -4,072 


Plying  operations 

flight  equipssst  maintenance  direct 
Jlirfit  equipment  maintenance- indirect 
Depreciation- flight  equipment 
Total 
Opezations 

CcHKzsioatioss  and  meteorology 
Passenger  service 

Traffic  and  sales 
Advertising  and  publicity 
General  and  administrative 
Depre  cia  tion-g  roundjujuipcieirt 
Ground  equipment  maintenance-dire  ot 
'ground  equipment  maintenance- indirect 
Mystsm  and  other  eent rally  incurred  expense 
amortisation  of  Extension  and  Development 
Total  Operating  Expenses 

Beported  Operating  Profit 

Mjui  f— aits  to  Beported  Beeolts 

Adjusted  Operating  Profit 


♦2,912,656 

904.031 

628,829 

♦4^492,609 

1,450,497 

166,590 

553.185 

515,595 

74,193 

482,787 

46,364 

62,517 

44,097 

722,380 

♦8,610,834 

♦2,040,647 

-hm£?2 

♦767,072 


♦1,026,284 

451,011 

583,892 

315,710 

♦2,574,897 

781,2*42 

152,313 

237,636 

226,475 

39*607 

427,517 

79,763 

53,899 

20,451 

271,638 

♦4,921.608 

♦-30.036 

-2.062.6l44 


♦718,145 

331.869 

434,538 

292J479 

♦1,777.031 

537,023 

74.766 

187,767 

174,660 

37,526 

290,722 

49,246 

42,536 

15,619 

210,272 

206.666 

♦5,603,834 

♦806,582 

-2,106,820 


♦-2.092,680  i-1, 300,238 


♦308,139 

119,142 

149,354 

asgg- 

♦597,866 

244,219 

77,547 

49.869 

51,815 

2,081 

136,795 

30,517 

11,363 

4.832 

63,366 

49.504 

^317,774 

♦-836,618 

44,176 

♦-792.442 


♦10,195,624 

3,760,849 

3,689,093 

2,177.008 

♦19,822,574 

9,179.926 

2,270,190 

3,133,544 

4,667,079 

841,618 

2,666,089 

979,196 

957,148 

315,751 

3,584.030 

♦48,397,147 

♦2,397.299 

-167,976 


♦7,624.186 
2,681,845 
2,750,787 
-  1,567,280 

♦14,624,098 

6,676,467 

1,711,445 

2,299,432 

3,404,353 

701,296 

1,945,409 

679.372 

703,788 

257,748 

2,516,188 


♦2,925,764 


♦2,571,438 

1,079,004 

938,306 


♦5,198,476 
2,503,459 
558,747 
834,112 
1,262,726 
140,322 
720,680 
299,826 
233.360 
78.003 
1,067,84 2 


*-529,465 


♦340,205 

115,447 

165,249 

490 

♦621,391 

185,792 

28,969 

23,607 

15,279 

5,937 

116,575 

16,754 

11,469 

8,507 

70,568 

♦1,104,868 

*232,621 

-770.010 


♦6,s4o 

3.3g 

8,082 

♦  18,719 
139.506 
33,554 
5,179 
7.990 

11,673 

167,441 

32,170 

745 

105 


♦417,082 
♦-425,853 
425,855  3/ 


♦5,380 

114 

172 

■Afiff. 
♦  11,565 
103,512 
22,966 
2,794 
5.967 
1,643 
83,169 

25,014 

606 

11 


♦£2*241 
♦-261*946 
261,946  3/ 


♦1,560 
3,259 
152 
-Js*g 
♦  7,154 
35,994 
10,588 
2.385 
2,023 
10,030 
84,272 
7,156 
139 


♦-163.907 
163.907  3/ 


♦2,229,323  ♦1,561,131 


j/  Excludes  mileage  flmm  In  levy  Charter  aervloe  mid  feirbenks-Bethel  non-mail  route, 

^  Bepae seats  items  reported  se  "Ian-Divisional”  sad,  diring  the  periods  of  Military  contract  operations.  Stems  reported  as  "Company  Activities,” 
^  Bspre  cents  items  disallowed  under  military  ecsrtzmots. 
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PAH  AMEQKZCAI  AZSKATS.  IVC. 


TRAHSATLAITIC  OPEHATIOHS 


EXHIBIT  PC  27 

Pag©  6 


ADJUSTMarrS  TO  reported  operate®  EESDITS  CALEHDAR  TEAR  IS 


1130 


Just— uts  flggdtd 

1.  Elimination  of  rental  om  SC  4'»  traated  as  owned 
•inrtft 

2,  Elimination  of  balance  of  reserve  provision  for  Booing 
airoraft  engines 

3*  Post  Havy  Contrast  expense* 

Total 


>25,297 

74,61*4 

91*skl 


♦191,802 


4.  Depredation  an  DC  4*s  whan  trsafcsd  as  owned,  using 
5-year  lifs  and  10-peroeat  rosidoal  Talas 

5*  Foreign  sail  accounts  written -off  la  1941,  and  taken 
into  soasidoratioa  far  rats -as  ting  purposes,  dstoralasd 
by  PAA,  with  ths  saoosssful  termination  of  the  war  in 
1945,  to  bs  collectible 

6*  Estimated  pay— nt  from  Hary  r#  Taoatlon  sxpsass 
applloablo  to  Atlsstlo  operations  (i|0  psrosnt  of 
total  $542,000  pay— at) 

7.  Bar  Contract  disallowanoo  In  System  expense  (See 
Sr,  PC  18) 

8,  Additional  factors  to  bo  taken  Into  consider  at  ion  in 
determlng  the  "need"  of  the  Atlantis  operations* 


$-30, 


Mi/ 


k$2t22k 

2i6,ax> 

151.2^1 


A.  Effeot,  if  any,  of  other  military  contract 
disallowaaees  on  dirisional  and  system  oosts 


B.  Extent  to  whleh  PAA,  I—,  system  expense  and 
portion  allocated  to  Atlantic  Division,  reflect 
costs  properly  allooable  to  PAA,  Corp, 

9»  Adjustment  to  set  up  tentative  mail  pay 

Total 

Hot  Adjustments 

1/  PAA  contends  3 -year  life  and  $15,000  residual  value 
is  reasonable  DC  4  depreciation  basis.  This  basis 
would  result  in  depredation  cost  for  1945  o f 
*39,691. 


*-1.465.377 


/ 
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Tig  aibucai  uxxats.  imc, 
alasxa  oreunac 

iDJtanmTO  to  sepcbtep  awRArno  results 
August  1.  19bb  to  Decasber  31.  192x5 


warn  PC  27 

?5>C®  7 


1*  Blelnation  of  financial  Base Its 


to  Fairbanks  -  Bethel  Vcn-Ksll 


Squeal  and  freight 
Sc east  baggage 

Total  Boo-Hail  Rsrecue 


Operating 
flight  < 


Station  azpanaa 

Passenger  asrvioe 

Traffic  and  aalaa 

iaortiaation  of  derelopnact  expanse 
Total  Oparatlng  Sepanaa 

Mat  Adjustment  for  TalAonka  -  Bathal  rente 

2.  glial  nation  of  Plnenolal  Baanlta  Applicable  to 

Charter  revenues  aaalgned  directly 

Operating  Xipeneeai 
ilrcraft  aaepenaea 
fairbacka  station  costa 
Divisional  and  System  overhead 

Met  Adjceteent.  for  Charter  Mights 


Contract  Charter 


Sat lasted 


re  Vacation 


b»  Depredation  Adjustment 

Hapcrt«mircreft  depreciation  an  aircraft  and  aircraft,  -ngin— 
to  raflact  residual  values  of  $11,000  and  $500,  respectively, 
and  to  change  set  lasted  life  fro*  5  years  froa  date  of  aantt- 
factnre  (19U2)  to  two-and-oce-half  years  beyond  December  31.  19U5. 

5*  'V*r  Contract  Dlaallosancas  (System  Expense) 

6.  Other  factors  to  be  Takan  Into  Conalderation  in 
Determining  ^fteed*  of  -the  Alaska  Sector 

A.  Baaaonahleaeas  of  reported  indirect  aalntenance  and  general  and 
arttrinl utratlve  expense 

B.  Effect,  if  any,  of  otbar  ndlitary  contract  disallowances  an 
divisional  and  ays  tea  costa 

C.  Extent  to  which  aystaa  expenses  allocated  to  Alaska  Sector 
reflect  costa  proparly  allooable  to  PAA  Corp. 

7*  Adjustment  to  rsrerae  sat  lea  ted  nail  pay 
Vet  Adjuetnante 


8-1-ixh 

l-l-h5 

8-1-Ub 

to 

to 

to 

12-31-1x5 

12-31-2*5 

12-31-hh 

Explanation 

(2) 

(3) 

(h) 

(5) 

-20,778 

$  -19,008 

$  -1,770 

Data  furnished  by  Pan  American. 

-1,636 

-181 

-22,595 


$  1x8,011 

6.11x0 

1,1x91 
1,039 
2,^59 
$  58,91x0 

• 

%  -11x3,513 

111,550 

25,211; 

29,813 

$  23,061i 

$  108,1x00 


69,759 


B-2.3h3.755 

$-2,062.61x1; 


-1,350 

-16b 

$  -20,522 

$  1*1,1*96 

3,593 

1,325 
950 
2,052 
$  1x9,1x16 

$  28,69b 

$  -57,932 

28,069 

6,388 

7,785 

$  -15,690 

$  108,1x00 


71,788 


$  1x3,51x3  $  2*3,5h3 


S-2.3h3.755 

♦-2,106,820 


$  -2,073 

$  6,515 
2.5U7 


$  9,52V 

♦  U £ 

$-85,581 

83,h8l 

18,826 

22,028 

$  38,75h 


$  -2,029  V 


Data  furnished  by  Pan  American. 
Data  furnished  by  Pan  American 


Costs  furnished  by  Pan  Anarican,  lass  depreciation  lnclnded 
In  a  following  adjustment  ( It  OB  lx). 

Costa  furnished  by  Pan  Aaerlcan,  leaa  traffic  and  aalaa 
lnclnded  In  a  following  adjustment. 

Estimated  on  baala  of  cost  per  passenger  die  for  all  rartea. 
Estimated  at  55  of  passenger  revenue  per  Docket  So.  h58. 

Ten  percent  of  Bethel  revenue. 


Charter  revenue  reported  8/1/bb  -  2/28/h5» 

Estimated  on  basis  of  plane  mile  coats , 

Estimated  on  basis  of  relative  landings  (215), 
Estimated  on  basis  of  relative  plana  slles  (105). 


Estinated  •  20  percent  of  total  $51*2,000  payment. 


Sea  Bxhibft  PC  18 


$  hh,176 


"y  gegative  adjustment  results  froa  insufficient  depredation  reported  for  Decibar  19hh, 
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PAM  AMB&ICAI  AUBKAlSj  IHC, 

L ua  AVgPTr.AT  iTO  tfTAirT.LEQP0LDVTLL8  OPBUTIOW 
IDJQSTMHITS  TO  glPOSTB)  OPERATJO  RESULTS 
August  1.  1944  to  Deosmber  31.  1945 


MBIT  70  27 

Pag#  8 


Based  Upon  Fnblio  Counsel's  Position  in  Dooksta  log  lj 


to  to 

12-31-45  12-31-45 

(2)  (3) 


to 

12-31-44  1/ 
(4) 


(5) 


Boa ad  Upon  PAA'a  Position 


Voa  1* 


to  to  to  12-31-4V 

X2-31^5  12-31-45  12-31-44  1/  (Msmoapfr) 

(6)  (7)  (8)  |  (9) 


Adjustments  Coaoodod 

1*  lU.iadaa.ti as  of  system  develojment  ooata 

2.  Seduction  lm  San oho  Boyeroe  airport  charge* 

3.  Zlinlnntlce  of  CiO  Mpxloana  insurance  ooata 

4.  Adjustment  of  airoraft  engine  depreciation 

5.  Elimination  of  retroOetive  airoraft  depreciation 

adjustment 

6*  Elimination  of  a  par*  parta  daprooiation 
7*  Aaortisation  of .foreign  mail  o on tract  ooata 
rooordod  aa  n  cm -ope rating  item 
8.  Famaeo  profit*  rooordod  aa  nan-operating  item 
9*  charge*  for  Mieni-Leopoldville  servioe 

into  Fisherman's  Lake 

Total 


itaenta  in  Controversy 
Chbana  mail  charge* 

Seduoticn,  in  Havana  traffio  office  charges 
Elimination  of  system  eontributiona 
Adjustment  to  Panair  joint  facilities  charges 
Elimination  of  divisional  route  development 
and  route  protection  ooete 
Elimination  of  divisional  contribution* 

Flight  maintenance  ooete  adjusted  to 

1943  “  44  per^ile  experienoe 

War  contract  disallowances 
Adjustment  of  1944  depreciation  on  airoraft 
aoquired  from  Wary  (recorded  in  1943  surplus) 
Adjustment  to' set  up  tentative  mail  ratee 

Total 

Vet  Adjustments 


♦  19.175 
19.966 
18.495 
31.253 

3.490 

49.544 

-2.349 

34.289 


♦183.135 

46.862 

21,026 

1.058.035 

5.229 

6.178 

181,474 

45,837 

30,652 

-1,897,104 

♦-318,676 


!ii&2Z£ 


-1.483 

21.579 


=22x161  _ 1 

♦150,700  ♦  20.096 


♦  121,111 


831,746 


“2* 338,586 

♦-1,365.633 


19.175 

19.966 

18,495 

31.253 

3.490 

49.544 

-866 

12,710 

-23,163  2/ 

130.604 


♦  62,024 

46,862 
21,026 
226,289 

5.229 

6.178 

181,474 

45,837 

30.652 
441.482  2/ 

♦liPiZiflg 

♦1,197,^7 


46,017 

♦  19,175 

♦ 

♦  19,175 

47.914 

19.966 

- 

19.966 

44.384 

18.495  . 

18,495 

75.000 

31.253 

“ 

31.253 

8,376 

3,#90 

• 

3.490 

118,897 

49,544 

- 

49.544 

-2.078 

-2.349 

-1.483 

-866 

30,502 

34.289 

21.579 

12,710 

- 

-23.163 

$  150.700 

♦20.096 

148,846 

$ 

$ 

♦ 

112,461 

- 

- 

- 

52.859  . 

m 

- 

me 

543.050 

25,682 

- 

25.682 

12,548 

62 

• 

62 

14,826 

m 

— 

435.503 

m 

- 

- 

110,000 

-158.412 

- 

-158,412 

73.560 

441.482 

fri&gififf 

♦2,290,984 


♦-132.668 

♦  18,032 


$-132,668 

♦  -2.064 


46*017 

47.914 

44.384 

75.000 

8,376 

118.897 

-2,078 

30,502 


♦  345.849 


61.631 

148 

-380,160 


$-318.381 
♦  27.468 


1»  view  of  substantial  delayed  aooountimg  for  the  entire  year  1944  reflected  in  report*  far  last  two  month*  of  1944  it  i»  i® practicable  to  precisely  determine  the  actual  operating  results 
end  adjustments  related  to  the  last  five  months'  operation*  of  the  Latin  American  Division.  Consequently,  operating  result*  and  adjustments  for  the  entire  year  have  been  prorated  between 
t^a  firat  seven  months  and  last  five  months,  Cto  this  basis  5/l2  or  41.67  percent  of  the  annual  financial  results  of  the  Latin  Americas  Division  have  been  prorated  herein  te  the  5^<»th 
period  ended  12-31-44.  Estimated  operating  revenues  of  $64,250  and  estimated  operating  expenses  of  $421,248  related  to  Mismi -Leopoldville  service  have  been  included  is  their  entirety 
in  the  5-month  period. 

This  entire  amount  relates  to  the  Mismi-Leopoldville  mail  pay  for  the  period  9-21-44  to  12-31-44. 
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piv  urasiv  Arams,  gc, 

PACIFIC  OBBtATIOCT 

ipjovimii  to  npogp  ohiatbp  »dui 
rifi  16,  19U5  to  nczmm  31,  i9t>5 


ZZBZBIT  PC  27 
Pago  9 


1132 


Itam  Jksoust 


of  rtatm  jroriiloQ  for  Boaing  airaraft  oagiaae  $  20*202 

Sstinatsd  pay— it  fron  It»y  ra  TMttim  axpansa  appliaSbla  to 

Paalfia  operations  (loO  parent  of  total  $  3^2*000  pay  ant)  216, 800 

War  aontraat  dlsallonanss  la  flystan  expanse  (tea  Sz,  PC  18)  16,0(46 

Other  footers  to  to  takas  into  eonsldaratlon  la  4*tanlila| 

"naad*  of  tha  Paolfle  0  par  at  Iona  t  l/ 

1*  Sffeot,  if  any,  of  other  military  oostraot  disalloaaneaa 
on  divisional  and  ays  tan  axpaaaa* 


Bo  Kstast  to  nhiak  aystaaa  axpaaaa  a  allooatad  to  Paaifio 

oparations  raflaat  oasts  proparly  alleeabla  to  PUL  Corp* 

C*  latent  to  nhloh  roportod  expenses  for  the  first  i»5^ay  pariod 
raflaat  preoperatlng  axpansaa  la  anticipation  of  future  volume 
axpaaalon  and  aro  not  roprasaotatlTa  of  llnitad  oparationa 
parfomad  daring  19(43* 

Adjustment  to  reveres  astinatod  nail  pay  aooroed  ty  PM*  *1,023,038 

Vat>  Adjustments  |  *770,010 


Vo  dstailod  analysis  has  yat  team  aada  of  tha  Paoifia  oparations*  Further  faatora 
will  undoubtedly  ba  raisad  as  lasnas  as  tha  Paaifio  nail  rata  proooodlnf 

progresses* 


I 
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1141  Exhibit  PC-30 

MISCELLANEOUS  INFORMATION  FURNISHED  BY 
PAN  AMERICAN  AT  THE  REQUEST  OF  PUBLIC 
COUNSEL. 

•  *••*••••• 

Information  Requested: 

Trace  the  Atlantic  Division’s  accounting  from  194 j.  to 
date  for  the  foreign  mail  receivables  from  Germany,  Hun¬ 
gary  and  Greece  and  related  Reserve  for  Unrealized  In¬ 
come. 

Indicate  whether  the  Atlantic  Division  accounts  reflected 
in  any  way  the  Board’s  prior  allowance  of  $432,000  for  the 
Reserve,  whether  any  adjusting  entries  were  subsequently 
made  to  eliminate  the  Reserve,  and  the  basis  for  reporting 
the  subject  Accounts  in  the  Final  December  1945  Balance 
Sheet  without  offsetting  reserves. 

Information  Furnished : 

Reserve  for  Unrealized  Income 

A  reserve  for  unrealized  income  was  established  by  Res¬ 
olution  of  the  Board  of  Directors  at  meeting  of  December 
3,  1940,  applicable  to  transoceanic  air  mail.  The  resejrve 
was  created  on  the  basis  of  30%  of  the  Foreign  Mail  Ac¬ 
counts  Receivable  from  transoceanic  air  mail  as  at  ^|Tay 
31,  1940,  with  additions  to  the  reserve  to  be  made  at  Ithe 
rate  of  30%  of  such  foreign  mail  revenue  for  each  suceed- 
ing  month. 

On  January  6,  1942,  the  Board  of  Directors  issued  in¬ 
structions  that  no  revenue  should  be  recorded  for  the  trans¬ 
portation  of  mail  of  countries  at  war  with  or  occupied  or 
conquered  by  countries  at  war  with  the  United  States  until 
such  time  as  actual  payment  was  received  for  such  trans¬ 
portation.  Pursuant  to  the  foregoing,  as  of  October  1941 
the  Accounts  Receivable  due  from  Denmark,  France,  Gjer- 
many,  Greece,  Hungary  and  Italy  totaling  $734,393.95  and 
the  mail  income  related  thereto  recorded  for  the  year  1^41 
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totaling  $647,231.71  was  reversed,  with  the  difference  be¬ 
tween  the  two  amounts  being  charged  to  the  Reserve  for 
Unrealized  Income.  As  of  Decemebr  31,  1941,  a  balance 
of  $9,239.71  in  foreign  mail  income  was  reversed  against  a 
similar  balance  in  Accounts  Receivable  for  France  and  the 
additional  amount  of  $39,956.10,  representing  iinal  balances 
in  Accounts  Receivable  relating  to  Hungary  and  the  Neth¬ 
erlands,  was  written  off  against  the  Reserve  for  Unrealized 
Income. 

Pursuant  to  instructions  of  the  Board  of  Directors  the 
uncollected  balances  due  from  Germany,  Hungary,  France, 
Greece  and  Denmark  totaling  $441,529.62  were  reinstated 
in  Accounts  Receivable  as  of  December  31,  1944.  At  the 
same  time  a  reserve  of  15%  was  provided  against  these  ac¬ 
counts  in  accordance  with  practices  existing  at  that  time. 
Throughout  the  year  1945  a  reserve  of  15%  was  provided 
against  all  foreign  mail  accruals  in  the  Atlantic  Division. 

1144  Information  Requested : 

F or  each  public  stock  offering  by  Pan  American  Airways 
Corp.,  during  1945  and  1946  furnish  (1)  time  required  to 
dispose  of  issue  to  the  public;  (2)  percentage  sold  to  exist¬ 
ing  stockholders;  (3)  any  other  facts  indicating  difficulty 
or  ease  in  floating  securities. 

Information  Furnished : 

The  public  offering  period  of  the  1945  stock  financing  by 
Pan  American  Airways  Corporation  opened  July  3,  1945 
and  closed  July  23, 1945.  2,043,261  Units  (consisting  of  one 
share  of  capital  stock,  and  of  the  right,  evidenced  by  a 
transferable  stock  purchase  warrant,  to  purchase,  for 
$18.00  per  share,  one  additional  share  of  capital  stock  on 
or  before  December  30,  1947)  were  orginally  offered  to 
stockholders  of  the  Corporation  through  the  distribution 
of  transferrable  subscriptions  warrants  to  stockholders  of 
record  at  the  close  of  business  on  July  2,  1945.  The  offer¬ 
ing  price  was  $21.50  per  Unit. .  The  subscription  warrants 
were  distributed  to  such  stockholders  at  the  rate  of  y2  Unit 
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for  each  share  of  capital  stock  held  of  record  at  such  record 
time. 

Of  the  2,043,261  Units  so  offered,  1,939,619  Units  weije 
subscribed  for  by  holders  of  subscription  warrants  an<f, 
pursuant  to  the  underwriting  agreement  relating  to  the 
financing,  the  undewriters  purchased  the  remaining  110i- 
642  Units. 

Since  the  subscription  warrants  were  transferrable  and 
were  in  fact  actively  traded  in  during  the  offering  period, 
information  is  not  available  as  to  the  percentage  of  thosie 
ultimately  exercising  the  subscription  warrants  who  were 
stockholders  of  the  Corporation  at  such  record  date. 

There  was  no  public  stock  offering  by  Pan  American  AirL 
ways  Corporation  in  1946.  The  registration  statement  filed 
with  the  Securities  and  Exchange  Commission  in  July  wa$ 
filed  in  order  to  facilitate  the  preparation  of  a  revised  pros} 
pectus  relating  to  the  exercise  of  the  outstanding  stock 
purchase  warrants  referred  to  above.  At  november  7| 
1946,  stock  purchase  warrants  relating  to  15,299  shares  ou^ 
of  an  orignal  total  of  2,043,261,  had  been  exercised. 

1145  Information  Requested : 

Furnish  a  brief  outline  of  the  terms  of  anv  other  financ- 
ing  by  Pan  American  Airways,  Inc.,  or  Pan  American 
Corp.,  in  1945  or  1946,  other  than  stock  financing. 

Information  Furnished: 

During  the  period  from  March  to  June  1945,  Pan  Ameri-[ 
can  Airways  Corporation  received  bank  loans,  payable  onl 
demand,  in  the  amount  of  $37,000,000.  $7,000,000  of  this 

amount  was  borrowed  at  the  interest  rate  of  l1/o%  per  an¬ 
num  and  was  placed  in  the  general  funds  of  the  corpora¬ 
tions.  The  remaining  $30,000,000  was  borrowed  at  the  in¬ 
terest  rate  of  %%  per  annum  and  was  placed  in  United 
States  %%  certificates  of  indebtedness,  Series  E,  due 
June  1,  1946.  The  latter  borrowing  was  made  in  anticipa¬ 
tion  of  the  receipt  of  proceeds  from  the  sale  of  equity  se¬ 
curities  offered  in  July  1945,  and  was  made  in  advance  of 
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the  receipt  of  such  proceeds,  in  order  to  purchase  the  cer¬ 
tificates  at  par.  All  such  bank  loans  were  repaid  out  of  the  i 
funds  obtained  from  the  sale  of  securities  in  July. 

During  August  1946  the  Corporation  borrowed  $8,000,- 
000  from  banks  on  six  months  notes  at  an  interest  rate  of 
iy2%  per  annum.  These  loans  were  repaid  on  October  2, 
1945  upon  the  borrowing  of  the  first  $12,000,000  under  the 
Credit  Agreement  referred  to  in  the  following  paragraph. 

On  October  2,  1946  Pan  American  Airways  Corporation 
entered  into  a  Credit  Agreement  with  a  number  of  banks  i 
providing  for  the  extension  to  the  Corporation  of  credit 
aggregating  $40,000,000  during  the  period  ending  on  June 
30,  1948,  at  an  interest  rate  of  l1/2%  per  annum,  with  an 
additional  charge  at  the  rate  of  %%  per  annum  upon  the 
average  daily  unused  portions  of  the  credit.  Unpaid  prin¬ 
ciple  amounts  of  indebtedness  outstanding  under  the  Credit 
Agreement  at  July  1,  1948  will  be  payable  in  eight  equal 
semi-annual  installemtns  on  December  31  and  June  30  of 
each  year  beginning  December  31, 1948,  with  interest  at  the 
rate  of  1%%  per  annum  on  unpaid  balances  from  July  1, 
1948.  $12,000,000  was  borrowed  on  October  2,  1946  under 
this  agreement,  and  $4,000,000  on  November  13,  1946. 

1146  Information  Requested:  i 

In  connection  with  property  acquired  from  the  Navy  in 
August  1945  as  of  January  1,  1945,  the  following  informa¬ 
tion  is  requested:  (a)  Did  Pan  American  have  physical  pos¬ 
session  and  use  of  such  property  since  Jnuary  1,  1945,  and 
(b)  What  depreciation  accruals  has  the  carrier  provided 
for  such  property  in  1945  and  (c)  "What  rentals,  if  any, 
were  paid  on  such  property? 

Information  Furnished : 

Pan  American  had  physical  possession  of  the  property 
referred  to  on  January  1,  1945  and  thereafter,  and  used 
the  same  in  its  operations.  The  depreciation  accruals  for 
1945  on  this  property  were  as  follows :  For  flight  equip¬ 
ment,  $40,747.83;  for  ground  equipment,  $4,283.06.  Kent- 
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als  totaling  $59,693.10,  covering  the  period  from  January 
1  to  August  3,  1945,  had  been  paid  to  the  Navy  for  the 
property  purchased  from  it,  but  all  such  rents  were  cred¬ 
ited  to  the  purchase  price. 

1147  Information  Requested : 

With  reference  to  cost  allocation  under  contract  W-535 
ae-35719,  explain  how  indirect  or  overhead  expenses 
charged  to  the  Africa-Orient  Division  have  been  allocated 
between  the  Atlantic  Division  and  Latin- American  Divi¬ 
sion,  subsequent  to  January  1, 1945. 

Information  Requested: 

Method  of  Allocation  of  Divisional  Expenses  Between 
Atlantic,  Latin  American  and  Africa-Orient  Divi¬ 
sions  During  the  Year  1945. 

A  portion  of  the  divisional  expenses  of  Atlantic  Division 
in  the  500  and  550  group  of  accounts  are  chargeable  to 
Contract  35719  in  the  same  relationship  to  the  total  of  such 
divisional  expenses  of  Atlantic  Division  as  the  expenses  in|- 
curred  in  the  performance  of  Air  Transport  Service  undejr 
this  Contract  in  accounts  351,  352,  355  and  356  bears  to  th^ 
total  expenses  in  said  accounts  in  both  Common  Carrier 
Service  and  Air  Transport  Service  under  this  Contract. 

For  the  period  January  1,  1945  to  October  31,  1945  thi 
expenses  in  accounts  351,  352,  355  and  356  of  Latin  Amerir 
can  Division  and  Atlantic  Division  were  included  as  factors 
in  developing  the  formulae  for  prorating  divisional  ex¬ 
penses  as  outlined  above. 

Effective  November  1,  1945  through  December  31,  1945* 
Latin  American  Division  expenses  were  excluded  from  th$ 
Contract  by  Contractual  Amendment  and  only  the  flight 
crews  salaries  in  accounts  351,  352,  355  and  356  of  Atlantic 
Division  were  used  in  devolping  the  factors  for  formula^ 
for  the  purpose  of  prorating  a  portion  of  the  divisional  ex 
penses  of  the  Atlantic  Division  to  Contract  35719. 
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The  divisional  expenses  of  Latin  American  Division  and 
Atlantic  Division  prior  to  October  31,  1945  as  reflected  in 
the  CAB  accounts  properly  proratable  pursuant  to  the  pro¬ 
visions  of  the  contract  were  pooled  with  divisional  ex¬ 
penses  which  were  properly  reimbursable  in  part  under  the 
Contract.  The  formulae  for  prorating  said  expenses  was 
developed  by  using  as  a  numerator  the  Flight  Crew  Sala¬ 
ries  in  accounts  351,  352,  355  and  356  of  employees  engaged 
in  Contract  Operations  located  both  in  New  York  and 
Miami  over  a  denominator  which  included  Flight 
1148  Crew  Salaries  of  Latin  American  Division  and  At¬ 
lantic  Division  Commercial  Operations  plus  Flight 
Crew  Salaries  of  personnel  engaged  in  Contract  Opera¬ 
tions.  This  formulae  was  then  applied  to  the  pool  of  ex¬ 
penses  referred  to  above  to  arrive  at  the  gross  charge  to 
the  Contract  for  divisional  expenses. 

As  a  result  of  the  application  of  the  formulae  to  amounts 
reflected  in  divisional  expenses  on  Contract  Operations 
Books,  there  was  a  resulting  balance  not  chargeable  to 
Contract  Operations.  This  balance  was  then  allocated  to 
Latin  American  Division  and  Atlantic  Division  in  the  same 
proportion  as  the  Flight  Crew  Salaries  of  Latin  American 
Division  and  Atlantic  Division.  A  credit  was  prepared 
by  Contract  Operations  personnel  to  the  Latin  American 
Division  and  Atlantic  Division  reflecting  the  portion  of 
divisonal  expenses  of  each  divison  recorded  on  their  books 
properly  chargeable  to  Contract  35719,  less  the  allocation 
of  accounts  recorded  on  Contract  Operations  Books  not 
chargeable  to  Contract  35719,  resulting  in  a  net  credit  for 
divisional  expenses  of  the  respective  divisions.  As  Latin 
American  Division  expenses  were  removed  by  Contractual 
Amendment,  as  at  October  31st  for  the  period  November 
1  to  December  31,  1945,  the  divisional  expenses  of  Atlantic 
Division  and  the  expenses  recorded  on  Contract  Operations 
Books  in  New  York  were  pooled  and  the  formulae  applied. 
The  resulting  amount  was  credited  to  Atlantic  Division 
as  their  share  of  Divisional  expenses  recoverable  under 
contract  35719. 
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1149  Information  Requested: 

State  whether  any  adjustments  of  the  1945  Atlantic  Di¬ 
vision  final  financial  reports  are  necessitated  by  adjust¬ 
ments  under  Contract  W-535  ac-35719  subsequent  to  the 
date  of  such  reports  and  if  so,  the  nature  and  amount  of 
such  adjustments. 

Information  Furnished: 

No  such  adjustments  have  been  determined  to  be  Re¬ 
quired  as  of  the  date  of  this  letter.  (November  16, 1946) 

1150  Information  Requested: 

Furnish  a  breakdown  of  Atlantic  Division  expenses  sub¬ 
mitted  for  reimbursement  under  the  above  contract  and 
disallowed  by  the  War  Department,  with  a  statement  of  the 
reason  for  disallowance  in  each  instance. 

Information  Furnished: 

As  of  the  date  of  this  letter  (November  16,  1946)  there 
have  been  no  such  disallowances,  since  the  Army  has  nfc>t 
completed  a  review  of  the  carrier’s  claims. 

•  *  *  *  •  •  #  •  •  • 
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1187  Exhibit  PC-40 

(Additional  Information  Supplied  by  Pan  American j) 

APPENDIX  B 

Pan  American  Airways,  Inc.  Docket  No.  1499 

Alaska  Sector  Mail  Rate  Rate  for  1945 

SUPPLEMENTAL  REQUEST  FOR  INFORMATION 

The  1945  Federal  income  tax  return  of  Pan  American 
Airways,  Inc.,  included  under  Incidental  Income  the 
amount  of  $520,000  designated  as  “Payment  from  NaVy 
re  vacation  expenses  accrued  under  terms  of  Navy  con¬ 
tracts.”  The  following  questions  are  submitted  with  fe- 
spect  to  this  item: 

1.  What  is  the  amount  of  accrued  vacation  expense  re¬ 
imbursed  by  the  Navy,  applicable  to  each  operating 
division? 

2.  What  is  Pan  American’s  vacation  policy? 

3.  How  was  the  item  of  $520,000  treated  on  the  form  2330 
reports  to  the  Board? 

4.  Has  any  similar  arrangement  been  made  with  the 
Army  with  respect  to  accrued  vacations? 

5.  If  no  such  arrangement  has  been  consummated  with 
the  Army,  is  any  such  arrangement  contemplated  pur¬ 
suant  to  the  terms  of  any  Army  contract? 

Information  Furnished : 

Unliquidated  Accrued  Vacations  at  Termination 
of  Military  Contracts 

1.  The  following  amounts  were  accrued  for  unliquidated 
vacation  pay  due  from  the  Navy  upon  termination  of  mili¬ 
tary  transport  contracts : 

Year  1944: 

Alaska  Sector  .  $  87,511.13 

Atlantic  Division  .  279,162.39 

$366,673.52 
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Year  1945 : 

Pacific  Sector  .  $490,000.00 

Atlantic  Division  .  14,967.36 

$504,967.36 

1188  2.  The  general  policy  of  the  Company  is  to  grant 

two  weeks  vacation  per  year  to  all  ground  employees 
in  the  Continental  United  States.  Ground  employees  out¬ 
side  of  the  U.  S.  and  all  flight  employees  are  granted  one 
month’s  vacation  for  each  eleven  months  of  service. 
Ground  employees  within  the  U.  S.  are  granted  three  weeks 
per  year  after  fifteen  years  service. 

2.  The  $520,000  referred  to  represented  the  $490,000  for 
the  Pacific  under  Navy  Contract  1386  and  $30,000  esti¬ 
mated  as  due  upon  termination  of  the  southern  based 
operations  under  Army  Contract  W535-ac-35719.  The  total 
of  $520,000  was  reported  as  non-operating  income — non- 
divisional  in  the  December  2380  report. 

The  Navy  amounts  for  1944  were  included  as  non¬ 
operating  income  on  the  reports  for  Alaska  and  the 
Atlantic  Division  in  the  December  2380  reports.  In  each 
instance  the  credit  was  made  to  the  Company  statement 
of  results  of  contract  operations. 

4.  As  indicated  above  3)  an  estimate  of  $30,000  was  set 
up  as  the  vacation  accrual  adjustment  due  from  the  Army 
on  the  termination  of  the  southern  based  operations.  Al¬ 
though  the  amounts  have  not  been  finally  determined,  it 
has  been  agreed  that  the  Army  will  reimburse  the  Com¬ 
pany  for  vacations  earned  during  the  contract  operations 
and  not  liquidated  at  the  close  of  the  operation. 

•  •  •  •  •  •  •  •  • 


439 


1196  Exhibit  PC-42 

PROSPECTUS 


Pan  American  Airways  Corporation 


Capital  Stock,  par  value  $2.50  per  share 
Issuable  Upon  Exercise  of  Stock  Purchase  Warranty 
(Expiring  at  3  P.  M.,  New  York  City  Time, 
December  30,  1947) 


The  date  of  this  Prospectus  is  July  24,  1946. 


These  Securities  Have  Not  Been  Approved  or  Disapproved 
By  The  Securities  and  Exchange  Conmiission 


the 


om- 


Pan  American  Airways  Corporation  has  registered 
securities  by  filing  certain  information  with  the  C 
mission.  The  Commission  has  not  passed  on  the  merits 
of  any  securities  registered  with  it. 

It  Is  A  Criminal  Offense  To  Represent  That  The  Com¬ 
mission  Has  Approved  These  Securities  or  Has  Made 
Any  Findings  That  The  Statements  In  This  Prospec¬ 
tus  or  In  The  Registration  Statement  are  correct! 


This  Prospectus  does  not  involve  a  new  financing.  (The 
unexercised  Stock  Purchase  Warrants  referred  to  herein 
are  outstanding,  having  been  initially  offered  to  stock¬ 
holders  of  the  Corporation,  as  more  fully  described  herein 
under  the  heading  “Registered  Statement:  Securities  Cov¬ 
ered”;  and  the  Corporation  is  already  obligated  to  iisue 
the  2,028,078  shares  of  its  Capital  Stock  covered  by  Such 
Warrants  and  reserved  for  issuance  upon  their  exercisle  in 
accordance  with  their  terms.  These  shares  of  Capital  Sxock 
have  been  re-registered  under  the  Securities  Act  of  1^33, 
as  amended,  in  order  to  facilitate  the  preparation  of  a[  re¬ 
vised  prospectus  for  delivery  from  time  to  time  following 
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the  exercise  of  Warrants,  as  required  by  the  Act;  such  re¬ 
registration  is  not  required  by  the  Act.  Each  Stock  Pur¬ 
chase  Warrant  evidences  the  right,  exercisable  in  the  man¬ 
ner  provided  therein,  to  purchase,  at  $18  per  share,  one 
or  more  shares  of  the  Capital  Stock  of  the  Corporation,  at 
or  before  3:00  P.  M.,  New  York  City  Time,  December  30, 
1947,  when  unexercised  Stock  Purchase  Warrants  expire 
and  become  void.  As  of  the  date  of  this  Prospectus,  Stock 
Purchase  Warrants  relating  to  15,183  shares,  out  of  an 
original  total  of  2,043,261,  had  been  exercised. 

No  underwriting  discounts  or  commissions  have  been 
paid  in  connection  with  the  exercise  of  Stock  Purchase 
Warrants,  and  none  will  be  paid;  for  a  description  of  the 
underwriting  discounts  and  commissions  paid  in  connec¬ 
tion  with  the  initial  offering  to  stockholders,  see  page  18, 
under  the  heading  “ Underwriting.”  The  cash  expenses 
which  will  be  incurred  by  the  Corporation  in  connection 
with  the  issuance  and  distribution  of  the  shares  of  Capital 
Stock  being  registered  hereunder  are  estimated  at  approx- 
miately  $83,000.  In  addition,  a  substantial  portion  of  the 
expenses  (totaling  approximately  $361,000)  paid  in  con¬ 
nection  with  the  1945  offering  of  Units  by  the  Corporation 
and  the  subsequent  sales  of  Capital  Stock  upon  the  exercise 
of  Stock  Purchase  Warrants  may  be  considered  attrib¬ 
utable  to  the  issuance  and  distribution  of  the  shares 
registered  hereunder,  but  the  amount  which  should  be  so 
attributed  cannot  be  specifically  allocated. 

1196- A  No  dealer,  salesman  or  any  other  person  has  been 
authorized  to  give  any  information  or  to  make  any 
representations  other  than  those  contained  in  this  Pro¬ 
spectus  in  connection  with  the  shares  of  Capital  Stock  to 
which  this  Prospectus  relates  and  if  given  or  made  such 
information  or  representations  must  not  be  relied  upon 
as  having  been  authorized  by  the  Corporation. 
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1197  Pan  American  Airways  Corporation 
Capital  Stock,  par  value  $2.50  per  share 

Issuable  Upon  Exercise  of  Stock  Purchase  Warrants 
(Expiring  at  3  P.  M.,  New  York  City  Time, 
December  30,  1947) 

Registration  Statement:  Securities  Covered 

Pan  American  Airways  Corporation  (herein  sometimes 
called  the  Corporation)  on  June  21,  1946,  filed  with  the 
Securities  and  Exchange  Commission,  Philadelphia,  Penn¬ 
sylvania,  under  the  Securities  Act  of  1933,  as  amended,  a 
Registration  Statement  covering  shares  of  Capital  Stock 
of  the  Corporation  as  set  forth  below.  All  references 
herein  to  the  Registration  Statement  refer  to  such  Regis¬ 
tration  Statement,  as  amended.  This  Prospectus  does  not 
contain  all  of  the  information  set  forth  in  the  Registration 
Statement,  certain  items  of  which  are  omitted  or  included 
in  condensed  or  summarized  form  as  permitted  by  the 
Rules  and  Regulations  of  the  Securities  and  Exchange 
Commission.  For  further  information  with  respect  to  the 
shares  of  stock  and  the  Corporation,  reference  is  made 
to  the  Registration  Statement,  including  financial  state¬ 
ments,  schedules  and  exhibits  forming  part  thereof. 

The  Registration  Statement  covers  (1)  2,028,078  shares 
of  Capital  Stock,  par  value  $2.50  per  share,  of  the  Cor¬ 
poration,  issuable  upon  the  exercise  of  the  Stock  Purchase 
Warrants  outstanding  as  of  the  date  of  this  Prospectus; 
and  (2)  such  shares  of  Capital  Stock  of  the  Corporation 
(in  addition  to  the  number  of  shares  expressly  specified 
in  such  outstanding  Stock  Purchase  Warrants)  as  may  be¬ 
come  issuable  upon  the  exercise  of  such  outstanding  Stock 
Purchase  Warrants  pursuant  to  the  provisions  thereof 
against  dilution  of  the  purchase  rights  represented  there¬ 
by  ;  when  any  such  additional  shares  shall  become  issuable, 
a  post-effective  amendment  of  the  Registration  Statement 
describing  the  shares  and  specifying  the  number  thereof 
mil  be  filed. 
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Such  Registration  Statement  and  this  Prospectus  do  not 
involve  a  new  financing.  Under  a  previous  registration 
statement  which  became  effective  July  2,  1945,  Stock  Bur- 
chase  Warrants  relating  to  a  total  of  2,043,261  share^  of 
Capital  Stock,  par  value  $2.50  per  share,  of  the  Corpora¬ 
tion,  were  initially  offered  to  stockholders  of  the  Corpora¬ 
tion,  together  with  2,043,261  shares  of  its  Capital  Stc^ck, 
through  the  distribution  to  such  stockholders  of  transfer¬ 
able  Subscription  Warrants  relating  to  a  total  of  2,043,261 
Units  (each  Unit  consisting  of  one  share  of  Capital  Stock, 
par  value  $2.50,  of  the  Corporation  and  the  right,  evidenced 
by  a  Stock  Purchase  Warrant,  to  purchase  an  additional 
share  of  such  Capital  Stock  as  set  forth  on  the  first  page 
of  this  Prospectus).  Of  the  2,043,261  Units  thus  offered 
for  subscription  by  holders  of  transferable  Subscription 
Warrants,  1,932,619  Units  were  subscribed  for  by  sijch 
holders  prior  to  the  expiration  of  such  Warrants  on  Ji|ily 
23,  1945,  and  the  remaining  110,642  Units  were  purchased 
from  the  Corporation  by  the  several  underwriters  pursuant 
to  an  Underwriting  Agreement  dated  June  29,  1945. 

As  of  the  date  of  this  Prospectus,  Stock  Purchase  War¬ 
rants  relating  to  15,183  shares  had  been  exercised,  leaving 
outstanding  Stock  Purchase  Warrants  relating  to  the 
2,028,078  shares  of  Capital  Stock  covered  by  the  Registra¬ 
tion  Statement.  Such  shares  of  Capital  Stock  have  bebn 
withdrawn  from  registration  under  the  previous  registra¬ 
tion  statement  mentioned  above. 

Business 

Holdings  and  Operations 

The  Corporation  was  organized  under  the  laws  of  Dela¬ 
ware  on  June  23,  1928.  It  is  not  an  operating  company 
but  holds,  directly  or  indirectly,  investments  in  subsidiaries 
and  other  companies  which  principally  are  engaged  in  ajir 
transportation  of  passengers,  property  and  mail  over 
routes  between  the  continental  United  States  and  its  terri¬ 
tories  and  possessions  and  foreign  countries,  within  and 
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between  foreign  countries,  and  within  territories  of  the 
United  States.  No  change  is  presently  contemplated  in  the 
general  character  of  the  business  outlined  herein,  except 
that  the  principal  operating  subsidiary  has  applied  for  the 
right  to  engage  in  domestic  air  transportation,  as  set  forth 
on  page  15.  These  companies  also  engage  in  other  activi¬ 
ties  related  to  air  transportation,  such  as  the  establishment 
or  operation  of  hotels,  restaurants  and  other  passenger 
facilities,  and  these  related  activities  may  be  extended  to 
meet  increased  needs  for  passenger  facilities  along  certain 
of  the  routes  served.  The  Corporation  itself  has  broad 
charter  powers,  including  the  power  to  engage  directly  in 
aviation  activities. 

The  principal  subsidiary  is  Pan  American  Airways,  Inc., 
a  wholly  owned  corporation  organized  under  the  law’s  of 
New  York.  Pan  American  Airways,  Inc.  holds  Certificates 
of  Public  Convenience  and  Necessity  issued  by  the  Civil 
Aeronautics  Board  authorizing  the  following  principal 
operations  (as  shown  on  the  main  map  appearing  opposite 
page  4  of  this  Prospectus),  certain  of  which  author- 
1197A  izations  are  temporary  in  character:  services  over 
the  North  Atlantic  between  the  United  States  and 
Bermuda,  and  points  in  Ireland,  the  United  Kingdom, 
Portugal,  Spain,  and  France,  and  from  the  United  King¬ 
dom  through  Central  Europe  and  the  Middle  East  to  India ; 
service  to  the  Belgian  Congo  by  way  of  points  on  the  wrest 
coast  of  Africa;  services  over  the  Pacific  between  the 
United  States  and  Haw’aii,  the  Philippine  Islands  and 
points  in  Asia,  and  also  between  the  United  States  and 
Hawmii  and  Newr  Zealand;  services  between  the  United 
States  and  points  in  Cuba  and  other  islands  of  the  Carib¬ 
bean,  Mexico,  Central  America,  the  Canal  Zone  and  South 
America ;  and  services  between  the  continental  United 
States  and  points  in  Alaska,  as  v’ell  as  internal  services 
in  Alaska. 

As  of  June  18, 1946,  all  of  the  above  services  v’ere  being 
operated  except  the  transpacific  services  to  the  Philippine 
Islands  and  Asia  (which  wrere  suspended  due  to  the  war 
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and  have  not  yet  been  resumed),  the  services  to  Spain  find 
France,  and  the  services  beyond  Vienna  through  Central 
Europe  and  the  Middle  East  to  India.  It  is  anticipated  that 
the  suspended  services  to  the  Philippine  Islands  and  Asia 
will  be  resumed  in  the  near  future.  Inauguration  of  the 
service  beyond  Vienna  to  the  Middle  East  and  India  has 
been  delayed  because  of  the  lack  of  operating  rights 
through  certain  countries  of  Eastern  Europe.  On  Jjuly 
20,  1946,  the  Civil  Aeronautics  Board  granted  a  temporary 
exemption  order  permitting  Pan  American  Airways,  Xnc. 
to  operate  via  Naples,  Italy,  in  order  to  inaugurate  its 
service  to  Turkey  and  India. 

Pan  American  Airways,  Inc.  has  applied  to  the  Civil 
Aeronautics  Board  for  Certificates  of  Public  Convenience 
and  Necessity  covering  certain  proposed  new  routes  ^nd 
extensions  and  modifications  of  existing  routes,  as  sh<jwn 
on  the  main  map  opposite  page  4  of  this  Prospectus  ^.nd 
as  more  fully  described  herein  under  the  heading  “Fran¬ 
chises  and  Concessions”. 

The  Corporation  also  owns,  through  Pan  American  Air- 
ways,  Inc.,  approximately  78%  of  the  stock  (100%  of  the 
preferred  and  66.67%  of  the  common,  both  of  which  are 
voting  securities)  of  Uraba,  Medellin  &  Central  Airways, 
Inc.,  a  Delaware  corporation,  which  operates  between  the 
Canal  Zone  and  Turbo  and  Medellin,  Colombia,  under  a 
permanent  Certificate  of  Public  Convenience  and  Necessity 
issued  by  the  Civil  Aeronautics  Board.  That  route  is  in¬ 
cluded  in  the  main  map  opposite  page  4  of  this  Prospectus. 

[See  attachments  to  pages  15  and  22  for  descriptions;  of 
certain  developments  since  the  date  of  this  Prospectus  vdth 
respect  to  routes  and  with  respect  to  the  proceedings  re¬ 
lating  to  Pan  American-Graee  Airways,  Inc.] 

In  addition  to  its  ownership  of  stock  in  these  companies, 
the  Corporation  owns,  directly  or  indirectly,  approximately 
55%  of  the  voting  securities  of  Compania  Cubana  de 
Aviacion,  S.  A.,  organized  under  the  laws  of  Cuba  (which 
interest  will  have  been  reduced  to  52%  when  certain  shares 
have  been  issued  to  employees  of  Cubana  who  are  paying 
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for  them  through  payroll  deductions) ;  58%  of  the  voting 
securities  of  Panair  do  Brasil,  S.  A.,  organized  under  the 
laws  of  Brazil;  approximately  48%  of  the  voting  securities 
of  Aerovias  Nacionales  de  Colombia,  organized  under  the 
laws  of  Colombia;  and  45%  of  the  voting  securities  of 
Compania  Mexicana  de  Aviacion,  S.  A.,  organized  under 
the  laws  of  Mexico.  Reference  is  made  to  the  statements 
set  forth  under  the  heading  “Investments  in  Latin  Amer¬ 
ican  Companies”  regarding  pending  changes  in  the 
interest  in  certain  of  the  companies  herein  referred  to. 
Extensive  internal  services  in  Cuba,  Brazil,  Colombia 
and  Mexico,  as  well  as  certain  international  services, 
are  furnished  by  these  companies.  Included  in  such 
international  services  is  a  service  from  South  America 
to  Europe,  which  has  recently  been  inaugurated  by  Panair 
do  Brasil.  The  local  and  international  routes  operated 
by  such  companies  are  shown  on  the  inset  maps  appearing 
opposite  page  4  of  this  Prospectus.  Certain  proposed 
services  to  the  United  States,  with  respect  to  which  appli¬ 
cations  by  these  foreign  companies  for  permits  under  Sec¬ 
tion  402  of  the  Civil  Aeronautics  Act  have  been  filed  with 
the  Civil  Aeronautics  Board,  are  also  indicated  on  those 
maps;  since  the  date  shown  in  said  maps  the  application 
indicated  in  the  case  of  Aerovias  Nacionales  de  Colombia 
has  been  granted  in  the  respect  of  Balboa  and  Miami  and 
denied  in  respect  of  New  York. 

The  Corporation  also  owns  50%  of  the  capital  stock  of 
Pan  American-Grace  Airways  Inc.,  organized  under  the 
laws  of  Delaware  (the  other  50%  being  owned  by  W.  R. 
Grace  &  Co.),  and  approximately  20%  of  the  capital  stock 
of  China  National  Aviation  Corporation,  a  corporation  or¬ 
ganized  under  the  law’s  of  China  (the  remainder  being 
owned  by  the  Chinese  Government).  It  also  owns,  through 
a  subsidiary,  investments  constituting  less  than  majority 
interests  in  the  capital  stocks  of,  and  has  made  advances  to, 
a  number  of  other  companies  operating  or  about  to  operate 
air  transport  services  in  Mexico,  Central  America,  and  the 
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Caribbean  area.  Most  of  these  services  are  local  in  char¬ 
acter,  but  one  of  these  companies  has  applied  for  a  permit 
for  service  to  the  United  States,  and  this  company  ai^d 
others  may  engage  in  international  operations.  Reference 
is  made  to  the  statements  below  under  the  heading  “Litiga¬ 
tion”  regarding  proceedings  relating  to  Pan  American- 
Grace  Airways,  Inc.  to  which  the  Corporation,  Pan  Amer¬ 
ican  Airways,  Inc.  and  W.  R.  Grace  &  Co.  are  parties. 

The  Corporation  disclaims  direct  or  indirect  control  of 
any  of  the  companies  in  which  it  owns,  directly  or  through 
a  subsidiary,  less  than  a  majority  of  the  capital  stock  (al¬ 
though  the  Civil  Aeronautics  Board  has  held  that,  for  the 
purposes  of  Section  408(a)  of  the  Civil  Aeronautics  Act  of 
1938,  control  of  one  of  such  companies  is  vested  in  Pan 
American  Airways,  Inc.)  and  none  thereof  is  included  rji 
the  term  “subsidiary”  as  that  term  is  used  herein;  thk 
companies  in  which  the  Corporation  has  less  than  a  maJ- 
jority  interest  are  sometimes  referred  to  herein  as  “as¬ 
sociated  companies.” 

*********^ 

1199  China  National  Aviation  Corporation  provide^ 
services  in  China  and  between  points  therein  an<fl 
points  in  certain  adjacent  foreign  countries.  The  contract 
relating  to  the  formation  and  operation  of  China  National 
Aviation  Corporation  contains  provisions  for  the  managej- 
ment  of  such  corporation  (two  of  the  nine  directors  and  th(^ 
Operations  Manager  and  certain  other  officials  of  which  ar^ 
appointed  by  the  Corporation),  for  the  furnishing  through 
Pan  American  Airways,  Inc.  to  the  Chinese  Government: 
and  China  National  Aviation  Corporation  of  technical  assis  ¬ 
tance  and  advice  and  for  the  payment  of  amounts  in  respect 
of  overhead  and  other  expenses  in  connection  therewithl 
The  contract  also  specifies  the  routes  to  be  operated  by  such 
corporation.  The  contract  is  to  remain  in  force  until  De+ 
cember  26,  1950,  and  is  to  be  extended  for  a  further  period 
of  five  years  unless  one  of  the  parties  serves  notice  of  termij 
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nation  at  least  one  year  prior  to  the  expiration  date.  Upon  j 
such  termination  the  Chinese  Government  is  required  to 
purchase  all  stock  of  China  National  Aviation  Corporation 
then  held  by  the  Corporation  at  its  reasonable  going  con-  , 
cern  value. 

Operations  of  the  subsidiaries  and  associated  companies 
are  subject,  among  other  things,  to  the  obtaining  and  retain¬ 
ing  of  required  permissions  and  authorizations  of  foreign 
governments  and  the  possession  of  required  local  operating 
concessions,  franchises  and  permits.  Subsidiaries  and  as¬ 
sociated  companies  now  hold  numerous  concessions,  fran¬ 
chises  and  permits  from  Latin  American  and  other  foreign 
governmental  bodies,  relating  in  the  main  to  operating 
rights,  the  use  of  airports  and  operating  facilities,  the  car¬ 
riage  of  mail,  radio  operations  and  meteorological  service. 
These  concessions,  franchises  and  permits  differ  widely  as 
to  the  extent  of  rights  granted  and  obligations  imposed, 
and  as  to  their  terms,  conditions,  duration,  and  in  other  1 
respects ;  a  number  of  them,  including  operating  rights  from 
several  of  the  countries  involved,  are  of  an  informal  nature  J 
and  are  for  short  terms  or  terminable  at  will;  and  in  a  few 
cases  the  operating  rights  are  terminable  upon  failure  by  1 
the  United  States  to  extend  reciprocal  rights  to  foreign  air¬ 
lines  desiring  to  utilize  such  reciprocal  rights.  The  operat¬ 
ing  rights  held  by  the  subsidiaries  and  associated  companies  I 
are,  generally,  sufficient  to  authorize  operations  on  the 
routes  presently  served  (although  in  many  cases  only  on  a 
temporary  basis  and  in  some  cases  for  less  than  the  frequen¬ 
cies  which  might  be  desired).  The  proposed  additional  i 
operations  outside  the  United  States  will  generally  require 
the  obtaining  of  additional  authorizations  from  foreign 
governments.  Negotiations  for  the  renewal  of  existing  au¬ 
thorizations  by,  and  for  the  obtaining  of  new  authorizations 
from,  foreign  governments  with  respect  to  operations  of  the 
American  flag  subsidiaries  and  associated  companies  for¬ 
merly  were  conducted  in  most  instances  by  such  companies 
directly  with  the  foreign  governments;  such  negotiations 
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are  now  conducted  in  many  cases  by  the  United  States  Gov¬ 
ernment. 

****#*#*## 

Transatlantic  Services 

Upon  the  outbreak  of  hostilities  in  Europe  and  as  a  re¬ 
sult  of  the  Neutrality  Act  of  1939  and  the  President’s  proc¬ 
lamation  thereunder,  transatlantic  operations  to  Ireland, 
the  United  Kingdom  and  France  were  suspended,  so  that 
at  the  beginning  of  1940  Portugal  was  the  only  European 
terminal  for  the  transatlantic  services.  These  legal  re¬ 
strictions  ceased  upon  the  repeal  of  the  Neutrality  Act 
shortly  before  the  attack  on  Pearl  Harbor  and  service  to 
Ireland  was  resumed,  but  war  conditions  continued  to  cur¬ 
tail  operations  in  the  Atlantic  area.  During  1943  and  1^44 
all  air  transport  services  in  the  Atlantic  area  were  per¬ 
formed,  and  after  January  1,  1945  certain  of  such  services 
were  performed,  under  contracts  with  the  armed  forces  of 
the  United  States. 

On  January  1,  1945  commercial  services  between  the 
United  States  and  Europe  were  restored.  Operations  were 
at  first  conducted  with  four  Boeing  Model  314  flying  boats 
leased  from  the  United  States  Government,  these  flying 
boats  having  been  sold  by  the  principal  subsidiary  to  the 
Government  in  1941.  Toward  the  end  of  1945  long  range 
land  planes  were  placed  in  operation  on  these  routes  ahd 
the  flying  boats  were  thereafter  returned  to  the  Govern¬ 
ment  upon  the  expiration  of  the  lease  agreements. 


1202A  Investments  in  Latin  American  Companies 

In  recent  years  the  policy  has  been  followed  of  offering 
nationals  of  countries  in  which  the  Latin  American  sub- 

i 

sidiary  companies  were  formed  the  opportunity  to  acquire 
substantial  interests  in  such  companies  through  the  pur¬ 
chase  of  outstanding  or  newly  issued  stock. 

Application  of  this  policy  has  recently  resulted  in  the 
reduction  of  the  interest  in  Aerovias  Nacionales  de  Co¬ 
lombia  (Avianca)  to  approximately  48%,  and  in  the  fe- 
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duction  of  the  interest  in  Compania  Mexicana  de  Aviacion, 
S.  A.  (Mexicana)  to  45%.  Reductions  have  also  been  made 
in  the  interests  in  other  Latin  American  companies.  Late 
in  1943  unissued  stock  of  Panair  do  Brasil,  S.  A.  was  sold 
to  Brazilian  nationals,  thereby  reducing  the  interest  of  Pan 
American  Airways,  Inc.  to  58%.  Late  in  1945  and  early 
in  1946  unissued  stock  of  Compania  Cubana  de  Aviacion, 
S.  A.  (Cubana)  was  sold  to  the  public,  to  Pan  American 
Airways,  Inc.,  and  to  employees  of  Cubana,  resulting  in  the 
reduction  of  the  interest  of  Pan  American  Airways,  Inc.  to 
approximately  55% ;  this  interest  will  have  been  reduced 
to  52%  when  certain  shares  have  been  issued  to  employees 
of  Cubana  who  are  paying  for  them  through  payroll  deduc¬ 
tions.  Negotiations  are  now  pending  which,  if  consum¬ 
mated,  would  result  in  the  reduction  in  the  percentage  in¬ 
terest  in  Panair  do  Brasil  through  the  issuance  of  new 
stock  by  that  company  to  approximately  46%,  and  in  the 
disposition  of  the  entire  interest  in  Cubana  pursuant  to  a 
contract  of  sale  which  would  provide  for  an  offer  of  the 
same  price  per  share  to  all  stockholders  in  Cubana.  The 
extent  to  which  further  reductions  may  be  made  in  the  per¬ 
centage  interest  in  the  Latin  American  subsidiaries  and 
associated  companies  cannot  now  be  predicted. 

The  consolidated  statements  shown  in  the  table  on  page 
9  include  data  with  respect  to  the  results  of  the  operations 
of  Avianea  up  to  September  30, 1945  (such  company  having 
ceased  to  be  a  subsidiary  in  October,  1945)  and  of  Mexicana 
(which  ceased  to  be  a  subsidiary  early  in  1946)  for  all 
years  shown  in  the  table.  Data  with  respect  to  the  opera¬ 
tions  of  Avianea  will  no  longer  be  included  in  such  con¬ 
solidated  statements,  and  data  with  respect  to  the  opera¬ 
tions  of  Mexicana  will  not  be  included  for  any  year  after 
1946.  Data  with  respect  to  the  operations  of  Panair  do 
Brasil  and  Cubana  will  likewise  be  excluded  if  the  per¬ 
centage  interest  in  such  companies  is  reduced  to  less  than 
a  majority  interest.  The  net  income  or  loss*  (after  pro¬ 
vision  for  taxes)  of  each  of  these  companies  reflected  in 
such  consolidated  statements  for  the  past  ten  years  is  as 
follows : 
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1936.. 

1937.. 

1938.. 

1939.. 

1940.. 

1941.. 

1942.. 

1943.. 

1944.. . 

1945.. . 


Avian  ca 

.$106,838.95 
.  215,533.59 
.  261,561.87 
.  174,149.02 
.  8,078.15 

.  152,014.62 
.  271,637.61 
.  199,397.46 
.  302,740.64 
.  365,673.35 


Mexicans 

$  21,699.02 
137,673.36 
53,166.35 
24.038.15 
35,481.29 
81,027.63 
342,819.85 
391,790.19 
186,200.12 
(7,001.83) 


Pan  air  do 
Brasil 

$  60,829,84 
(17,891.70) 
27,736.05 
164,289.59 
178,338.91 
188,348.69 
176,364.31 
439,624.21 
182,141.64 
113,236.63 


Cubana 

($105,206.38) 

16,535.ot 

(33,168.0(4) 

16,814.1(3 

30,464.30 

60,215.1$ 

26,282.7Q 

(78,954.40) 

69,574.6$ 

(217,390.50) 


•Figures  in  parentheses  indicate  losses. 


Pan  American  Airways,  Inc.  has  operating  contracts 
with  Panair  do  Brasil,  Mexicana  and  Cubana  which  pro¬ 
vide,  in  general,  for  a  sharing  of  joint  facility  costs,  pri¬ 
marily  on  a  pro  rata  user  basis,  the  contract  with  Panair 
do  Brasil  also  providing  for  Pan  American  Airways,  Inlc. 
to  make  payments  sufficient  that  Panair’s  earnings,  before 
income  taxes  and  interest,  upon  certain  services  whi$h 
Panair  agrees  to  operate,  shall  not  be  at  a  rate  less  thdn 
ten  percent  per  annum  on  the  assets  employed  therein,  as 
provided  in  the  contract  and  annexed  schedules.  These 
contracts,  copies  of  which  were  filed  as  exhibits  to  the  pre¬ 
vious  registration  statement  (Reg.  No.  2-5765)  have  bein 
filed  with  the  Civil  Aeronautics  Board  pursuant  to  Section 
412  of  the  Civil  Aeronautics  Act  of  1938.  Section  412 
authorizes  the  Board  to  disapprove  any  such  contract, 
whether  or  not  previously  approver  by  it,  which  it  finds  i;o 
be  adverse  to  the  public  interest  or  in  violation  of  the  Civil 
Aeronautics  Act.  The  contracts  with  Cubana  and  Mexicana 
and  certain  amendments  to  the  contract  with  Panair  have 
not  yet  been  approved  by  the  Board.  A  proceeding  with 
respect  to  the  Panair  contract,  which  was  approved  by  the 
Board,  is  now  pending.  The  negotiations  relating  to  Panai  r 
do  Brasil  and  Cubana  referred  to  above  may  result  in  tie 
modification  of  the  operating  contracts  with  these  com¬ 
panies. 
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1216  Pax  American  Airways  Corporation 
and  Subsidiaries  Incorporated 

Notes  Relating  to  Consolidated  Financial  Statements — 

(Continued) 

December  31,  1945 

•  **■*•••*•* 

Upon  the  petition  of  W.  R.  Grace  &  Co.  for  review  of  the 
order  of  the  Civil  Aeronautics  Board  dismissing  for  want 
of  jurisdiction  the  proceeding  initiated  by  the  Board  to  de¬ 
termine  whether  the  public  interest  required  that  the  cer¬ 
tificate  of  convenience  and  necessity  of  Pan  American- 
Grace  Airways,  Inc.  should  be  extended  from  the  Canal 
Zone  to  a  terminal  in  the  continental  United  States,  the 
Court  of  Appeals  for  the  Second  Circuit  has  reversed  the 
Board’s  order  of  dismissal  and  remanded  the  case  to  the 
Board  for  further  proceedings;  the  Supreme.  Court  of  the 
United  States  has  granted  certiorari  to  review  this  de¬ 
cision.  No  action  has  been  taken  by  the  Board  upon  the 
request  of  W.  R.  Grace  &  Co.  that  the  Board  issue  a  com¬ 
plaint  for  the  purpose  of  requiring  the  Corporation  to 
divest  itself  of  its  interest  in  Pan  American-Grace  Air¬ 
ways,  Inc.  or  upon  the  request  by  the  Corporation  that  the 
Board  issue  a  similar  complaint  for  the  purpose  of  requir¬ 
ing  W.  R.  Grace  &  Co.  to  divest  itself  of  its  interest. 

•  •*■*•••••* 

13.  Contingent  compensation  has  been  paid  to  officers 
(not  including  the  President)  and  employees  in  amounts 
determined  by  the  management  upon  review  of  the  services 
of  the  respective  individuals  in  relation  to  operations  of  the 
subsidiaries.  In  1943  $40,900.00  was  paid  to  the  officers  of 
the  Corporation  and  $133,325.00  to  employees  of  its  sub¬ 
sidiaries;  in  1944  similar  payments  ivere  $57,900.00  and 
$135,075.00,  and  in  1945  $29,300.00  and  $132,202.00..  Pay¬ 
ment  of  such  compensation  is  authorized  by  a  By-law 
which  sets  limits  as  to  aggregate  payments  and  as  to  pay¬ 
ments  to  any  individual. 

**#•***»*# 
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Notice. 

1222  Pan  American  World  Airways  System 

Bowen  Building,  815  Fifteenth  Street,  N.W., 


Executive  Offices 


Washington  5,  D.  C. 


Civil  Aeronautics  Board 
Washington,  D.  C. 

Attention:  Mr.  Edward  T.  Stodola 


January  4,  1947 


Re:  Pan  American  Airways,  Inc.,  Atlantic  Mail  Rates 
1945,  CAB  Docket  No.  1706 
Pan  American  Airways,  Inc.,  Alaska  Mail  Rates 
Aug.  1,  1944 — Dec.  31,  1945,  Docket  No.  1499 

Gentlemen: 


Pursuant  to  Section  285.12(e) 2  Pan  American  Airways, 
Inc.,  gives  notice  that  it  desires  an  opportunity  to  file 
proposed  findings  and  conclusions  with  supporting  reasons 
in  the  above  captioned  proceeding. 

Pan  American  Airways,  Inc.,  also  gives  notice  of  its 
desire  to  present  oral  argument  to  the  Civil  Aeronautics 
Board  prior  to  the  issuance  of  a  tentative  decision  in  tl^e 
above  captioned  proceeding. 

Very  truly  yours, 

Pan  American  Airways,  Inc. 
John  H.  Slate, 

Counsel  for  Pan  American 
Airways,  Inc. 

*.*###•**** 
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1225  UNITED  STATES  OF  AMERICA 

CIVIL.  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Dockets  Nos.  1706  and  1499 


Pan  American  Airways,  Inc. 

Notice  of  Oral  Argument 

In  the  matter  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.,  in  its  transatlantic  operations,  Docket 
No.  1706;  and  in  its  operations  between  the  United 
States  and  Alaska  and  within  Alaska,  Docket  No.  1499. 


Notice  is  hereby  given  pursuant  to  the  Civil  Aeronautics 
Act  of  1938,  as  amended,  particularly  Sections  406  and  1001 
of  said  Act,  that  oral  argument  in  the  above-entitled  pro¬ 
ceedings  is  assigned  to  be  held  on  March  5,  1947  at  10:00 
a.m.  (eastern  standard  time)  in  Room  5042,  Commerce 
Building,  14th  Street  and  Constitution  Avenue,  N.W., 
Washington,  D.  C.,  before  the  Board. 

Dated  at  Washington,  D.  C.,  January  28,  1947. 

By  the  Civil  Aeronautics  Board: 


(Seal) 


M.  C.  Mulligan, 
Secretary 


*•••••*•** 

Excerpts  from  the  Oral  Argument  Before  the  Board. 

(Docket  Nos.  1499  and  1706) 

1231  Oral  Argument  of  Henry  J.  Friendly 
on  Behalf  of  Pan  American  Airways,  Inc. 

1232  In  the  Alaska  case,  there  has  never  been  any  show 
cause  order.  The  carrier  contends,  as  you  will  see 

on  page  2  of  the  sheets  before  you,  for  a  need  of  $3,221,000 
for  this  17  months’  period. 
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Public  counsel  ’s  figures,  likewise,  show  a  case  for  a  heed 
rate.  However,  lie  does  not  follow  through  on  that,  because 
of  a  contention  concerning  the  capital  gain  from  the 
liquidation  of  the  investment  in  China  National  Aviation 
Corporation,  with  which  I  shall  deal  later. 

However,  on  page  two  here,  we  have  endeavored  to  show 
the  differences  between  our  own  calculations  of  a  need  rite, 
and  the  calculations  which  we  understand  public  counsel 
would  make,  if  he  did  not  recommend  against  a  need  rp,te 
for  this  CNAC  reason. 

I  think  it  will  be  helpful  if  at  the  outset  I  review  the 
mail  rate  history  of  these  two  operations. 

We  began  the  Atlantic  service  at  a  rate  per  trip,  fixed 
in  our  original  transatlantic  opinion  of  June  30,  1939,  for 
not  in  excess  of  two  trips  per  week. 

Commencing  in  June,  1940,  we  operated  additional  trips. 
We  filed  a  petition  asking  the  Board  to  give  us  mail  pp,y 
for  those  additional  trips,  although  at  a  smaller  rate  per 
trip. 

Before  that  case  was  decided,  the  Board  issued  an  order 
requiring  us  to  show  cause  why,  for  the  period  commencijig 
December  13,  1941,  when  the  aircraft  used  in  the  Atlaniic 
service  was  sold  to  the  Navy,  the  rate  should  not  f>e 
1233  reduced  to  44/100  of  a  mill  per  pound  mile,  whiqh 
experts  tell  me  is  the  same  as  88  per  ton-mile,  whibh 
is  a  little  easier  to  say. 

While  those  two  cases  were  pending,  we  entered  into 
negotiations  with  the  Navy,  as  to  a  rental  for  the  aircraft 
used  in  the  transatlantic  service  during  1942,  and  as  a  part 
of  that  settlement  with  the  Navy,  we  agreed  to  accept  t|ie 
44/100  of  a  mill  rate. 

By  a  decision  made  in  July,  1944,  you  declined  to  tli^xt 
authorization  of  any  additional  mail  pay  for  the  extra  trijps 
above  two  a  week,  which  we  had  flown  prior  to  December 
13,  1941,  on  the  ground  that  we  had  received  sufficient 
mail  pay  from  the  first  two  trips,  and  you  made  permanent 
this  proposed  rate  of  44/100  of  a  mill  for  the  period  froi(n 
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December  13, 1941,  to  the  end  of  1942,  as  of  which  time  our 
Navy  contract  became  effective. 

In  other  words,  we  have  had  two  rates  for  the  Atlantic 
service.  The  original  need  rate  for  not  more  than  two 
trips  per  week  fixed  in  1939,  which  continued  in  effect  to 
December  13,  1941,  and  then  this  service  rate,  a  separate 
and  somewhat  arbitrary  rate  of  44/100  of  a  mill  per  pound 
mile  from  December  13,  1941,  to  the  end  of  1942. 

For  Alaska,  we  have  had  only  one  previous  rate  case. 
That  dealt  with  the  period  from  June  21, 1940,  to  August  31, 

1942,  when  our  Navy  contract  became  effective. 

In  that  case  you  found  that  the  Alaska  operations  were 
on  a  need  basis,  and  that  for  the  period  of  somewhat  more 
than  two  years,  the  need  aggregated  $2,650,000.  That 
amount,  however,  we  did  not  receive,  for  it  was  simply 
offset  against  the  so-called  excess  earnings  of  the 
1234  Latin  American  operations. 

All  that  we  did  receive  was  compensatory  mail 
pay,  determined  on  an  allocated  cost  basis. 

The  Atlantic  Division  was  under  a  Navy  contract  for 

1943,  and  1944,  and  the  Alaska  operations  from  September 
1,  1942,  to  August  1,  1944. 

For  the  period  of  somewhat  more  than  three  years,  com¬ 
mencing  September  1,  1942,  when  the  Pacific  and  Alaska 
operations  went  under  Navy  contract,  to  November  15, 
1945,  when  the  Pacific  came  out  from  under  Navy  contract, 
that  being  the  last  of  the  three  to  come  out,  the  net  amount 
that  Pan  American  received  from  the  Navy,  after  various 
expenses  which  the  Navy  didn’t  reimburse,  such  as  the 
payment  to  internees,  in  the  Pacific,  and  income  taxes, 
came  to  only  $1,240,000,  or  an  average  of  less  than  $400,000 
a  vear. 

That  is  the  fee  net  of  these  expenses.  For  three  years, 
these  divisions,  in  other  words,  which  had  comprised 
52  percent  of  our  prewar  services,  made  only  a  very  nomi¬ 
nal  contribution  to  the  company’s  credit,  and  the  present 
cases  thus  represent  the  first  opportunity  that  the  Board 
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has  had  since  1942  to  establish  some  earning  power  {tor 
those  operations. 

I  want  to  emphasize  that  point,  because  it  seems  to  pie 
a  good  deal  more  important  than  the  details  in  which  these 
cases  seem  necessarily  involved. 

I  think  that  a  feeling  has  been  engendered  that  because 
Pan  American  is  a  big  company,  as  it  is,  it  has  been  a  v^ry 
prosperous  company.  And  the  figures,  unfortunately,  shfc>w 
that  that  idea  is  pretty  wide  of  the  mark.  We  did  ha[ve 
very  good  earnings  under  our  mail  contract  in  La|in 
America  in  1939,  1940  and  1941,  and  a  part  of  19)12. 
1235  However,  you  use  most  of  those  to  pay  for  the  nfew 
services  that  we  started  on  the  Pacific  and  to  Alaska 
and  ran  without  mail  pay  having  been  fixed.  And  besides,  in 

1942,  that  was  a  long  time  ago.  Since  1942,  owing  pri¬ 
marily  to  the  devotion  of  our  ocean  service  to  the  govern¬ 
ment  during  the  war,  the  earnings  that  we  would  have, 
unless  substantially  assisted  by  mail  pay  in  the  cases  now 
before  you,  including  the  case  that  was  argued  yesterday, 
would  be  far  below’  a  reasonable  return. 

That  is  w’hat  is  shown  on  the  chart  which  I  have  he:'e, 
and  which  you  will  also  find  on  page  1  of  this  booklet. 
That  showrs  the  rate  of  return  earned  during  each  of  t)ie 
years  1942  through  1945,  by  Pan  American  Airways,  Incor¬ 
porated,  as  it  stands  today. 

That  is,  with  the  rates  that  you  proposed  for  the  Atlantic 
and  Latin  America,  and  with  nothing  for  Alaska.  On  that 
basis,  we  earned,  as  you  will  see,  3.6  percent  in  1943,  and 
that  year  is  closed  so  far  as  rate  cases  are  concerned. 

We  vTould  be  left  writh  earnings  of  only  1.3  percent  pi 
1 944,  and  in  1945  we  would  actually  have  a  deficit.  Pub]  ic 
counsel’s  proposals  here  would  still  leave  us  with  a  deficit. 

Striking  as  those  figures  are  in  and  of  themselves,  thfey 
become  very  much  more  so  when  you  compare  them  with 
the  return  which  has  been  allowed  the  domestic  airlines 
during  this  period.  21.2  percent  in  1942,  12.8  percent  m 

1943,  10.3  percent  in  1944,  and  8.4  percent  in  1945.  In 
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other  words,  those  airlines  were  allowed  to  accumulate 
reserves  to  assist  them  through  the  conversion  period. 

Certainly,  you  know  of  no  occasion  to  regret  that  you 
did  that.  But  to  date  we  haven’t  even  obtained  a 

1236  fair  current  return  for  1943  or  1944,  and  we  would 
have  a  deficit  for  1945,  let  alone  any  amounts  to 

assist  us  through  this  reconversion  period. 

I  say  that  to  leave  Pan  American  with  any  such  picture 
as  that  would  be  bound  to  have  the  most  serious  conse¬ 
quences  and  it  is  for  that  reason  that  I  said,  and  I  said  with 
complete  sincerity,  that  the  Board  should  regard  these 
cases  as  an  opportunity  to  restore  these  divisions  to  some 
kind  of  earning  power,  and  I  think  that  that  chart  presents 
the  issue  in  these  cases,  the  real  issue,  and  I  hope  that  you 
will  ponder  it  and  not  allow  your  attention  to  be  engrossed 
on  some  of  these  details,  important  and  interesting  though 
they  may  be. 

Now,  coming  to  the  details,  I  will  deal  first  with  our 
contention  as  to  the  amount  of  the  need  rates,  and  reserves 
for  later  consideration  the  contention  that  the  need  rates 
should  be  denied  because  of  the  transaction  relating  to 
CNAC. 

In  considering  the  amount  of  the  need  rates,  there  are 
questions  presented  as  to  revenues,  as  to  expenses,  as  to 
the  investment  in  which  the  return  is  to  be  computed. 

I  shall  take  those  up  in  the  inverse  order,  for  while  there 
are  differences  as  to  revenues  and  expenses,  actually,  the 
most  important  difference  of  opinion  between  us  and  public 
counsel  in  these  cases  relates  to  the  investment. 

The  first  seriously  disputed  item  with  respect  to  the 
investment  is  the  inclusion  of  the  so-called  mail  pay  receiv¬ 
ables,  which  you  will  see  in  the  last  line  of  the  investment 
summary  on  page  one,  and  the  next  to  the  last  line  on 
page  two. 

The  nature  of  those  items  was  this:  Both  the 

1237  Atlantic  Division  and  the  Alaska  services  operated 
during  the  review  periods  here  without  any  mail  pay 

at  all,  and  both  of  them  ran  up  substantial  deficits. 
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The  carrier  had  to  put  up  the  money  for  those  deficits 
as  they  accrued,  month  after  month,  and  it  is  those  deficits, 
plus  a  reasonable  return  on  the  investment,  that  constitute 
the  so-called  mail  pay  receivables. 

Public  Counsel,  in  his  brief,  concedes  that  the  circum¬ 
stances  under  which  these  divisions  were  operated  created 
an  abnormal  drain  on  working  capital.  He  recognizes  that 
was  what  was  happening,  that  the  carriers  ’  initial  working 
capital  was  being  constantly  depleted  by  the  deficits,  hnd, 
too,  an  undue  mail  pay  receivable. 

He  classifies  this  mail  pay  receivable,  however,  as  work¬ 
ing  capital,  although  actually  it  not  only  was  not  currently 
collectible,  but  hasn’t  yet  been  collected. 

But  having  thus  increased  working  capital,  by  includjing 
the  mail  pay  receivable,  he  then  proceeds  to  chop  off  the 
mail  pay  receivable  on  the  basis  that  there  is  an  alleged 
uniform  rule  that  the  Board  will  never  allow  working  capi¬ 
tal  of  any  sort  in  excess  of  three  months’  cash  expenses. 

To  our  minds,  that  contention  involves  a  serious  dis¬ 
tortion  of  your  previous  decisions.  The  cases  that  hfive 
remitted  the  allowance  for  working  capital  to  three 
months’  cash  expenses  presented  no  such  features  as  those 
here.  In  all  those  cases,  the  carriers  were  currently  receiv¬ 
ing  rates  of  mail  pay  which  had  been  determined  to  be 
adequate  under  their  particular  circumstances. 

The  decisions  seemed  to  make  it  plain  that  in  fix- 
1238  ing  three  months’  cash  expenses,  as  the  ceiling  on 
the  working  capital  allowance,  you  had  in  mind 
such  normal  factors  as  the  necessity  of  maintaining  mini¬ 
mum  balances  at  various  parts  of  the  system,  the  delays 
incident  to  translating  receipts  into  expendible  funds,  and 
the  need  for  a  cushion  against  sudden  changes  in  the  level 
of  revenues  and  expenses  to  protect  the  carrier’s  credit!. 

There  is  not  a  word  in  any  of  those  decisions  or  in  ihe 
contention  surrounding  them  to  justify  a  conclusion  tfiat 
in  fixing  three  months’  cash  expenses,  as  an  appropriate 
allowance  for  working  capital,  you  had  in  mind  a  situation 
where  a  carrier  had  to  finance  deficits  for  17  months,  the 
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review  periods  involved  in  these  cases,  and  then  had  to 
wait  another  18,  18  months,  before  effecting  collection. 

However,  we  are  not  remitted  to  argue  upon  that  point. 
We  have  a  direct  precedent,  a  precedent  concerning  this 
very  carrier  and,  indeed,  one  of  the  very  operations  here 
under  consideration.  I  refer  to  the  Board’s  decision  in  the 
initial  Alaska  case,  reported  in  6  CAB  page  61.  In  that 
case,  as  in  this,  cause  of  the  delay  in  fixing  mail  pay,  Pan 
American  had  been  obliged  to  expend  considerable  funds 
in  meeting  the  operating  deficits  in  Alaska. 

As  part  of  the  recognized  investment,  the  Board  allowed 
the  average  amount  of  funds  that  had  been  so  advanced, 
approximately  $959,000.  Public  counsel  seeks  to  distin¬ 
guish  that  case  on  the  basis  that  there  the  working  capital 
other  than  the  average  amount  of  these  deficits  was  a  small, 
negative  figure. 

But  apart  from  the  fact  that  in  that  case  you 
1239  didn’t  rest  your  allowance  of  the  deficits  on  any  such 
basis  as  that,  this  attempted  distinction  ignores  the 
fact  that  the  amount  of  the  deficits  which  you  allowed,  as 
part  of  the  investments  in  that  case,  was  not  three  months  ’ 
cash  expenses,  which  public  counsel  says  is  the  rule  laid 
down  in  the  Constitution,  but  nine  months’  cash  expenses, 
or  three  times  this  ceiling  which  he  professes  to  find  in  your 
opinion. 

The  precedents,  therefore,  are  not  in  public  counsel’s 
favor,  but  against  him.  I  should  like  to  say  a  word  on  that. 

Unlike  most  of  the  proceedings  that  regularly  come  be¬ 
fore  the  Board,  these  cases  deal  with  a  period  that  is 
entirely  past,  and  in  such  cases,  there  seems  to  be  a  peculiar 
importance  in  them.  The  carriers  have  a  right,  I  think, 
to  rely  on  following  your  own  decisions  at  least  until  you 
give  notice  that  you  no  longer  intend  to  do  so,  and  that 
isn’t  simply  a  matter  of  legal  theory,  but  of  practical  fair 
dealing. 

If  we  had  not  supposed,  which  we  had  every  right  to 
suppose  in  the  light  of  your  former  opinion,  that  the 
amounts  advanced  for  these  operations  would  be  allowed 
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as  a  part  of  the  recognized  investment,  I  think  therte  is  a 
real  question  whether  we  could  have  justified  the  conduct 
of  the  Alaska  operation,  particularly  during  the  period 
when  -we  were  running  it  with  the  Lodestars,  which  were 
certainly  sure  to  produce  heavy  deficits. 

We  could  have  obtained  a  suspension  authority  from 
you,  I  am  sure,  under  the  circumstances.  Certainly,  we 
would  have  pressed  for  a  charter  of  decision  in  these  cases 
in  the  earlier  day. 

1240  Now,  just  a  word  on  certain  other  arguments  hiade 
by  public  counsel.  He  points  out  in  his  brief  that 
an  air  carrier  collects  in  advance  substantial  amounts  by 
way  of  prepaid  passenger  revenue  and  transportation  tax, 
whereas  it  pays  its  employees  only  semi-monthly  and  pays 
other  creditors  in  30  to  60  days. 

Whatever  force  there  is  or  is  not  in  that  contention,  it 
would  be  an  argument  for  reducing  the  three  months  ’ 
allowance  in  normal  cases,  and  not  for  applying  the  three 
months  ’  ceiling  to  a  state  of  facts  to  which  it  is  manifestly 
impregnable. 

Another  answer,  of  course,  is  that  all  of  the  facts  which 
he  mentions  must  have  been  perfectly  well-known  to  the 
Board  when  it  fixed  the  three  months’  rule  for  ordinary 
operations. 

A  third  answer  is  that  I  think  public  counsel  takes  too 
narrow  a  view  of  the  function  of  working  capital.  That 
function  isn’t  merely  to  meet  day-to-day  expenses  in  a 
world  where  nothing  ever  goes  wrong,  but  to  afford  some 
cushion  when  unit  costs  suddenly  increase,  or  revenues 
decrease. 

As  I  said  before,  I  would  think  that  that  particular 
function  should  be  peculiarly  apparent  today. 

Now,  the  table  before  you  shows  a  second  dispute  in 
the  field  of  work. 

Chairman  Landis.  Before  you  go  to  that,  may  I  ask  a 
few  questions  on  this? 
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Your  working  capital  is  depleted  as  a  result  of  the  failure 
to  receive  mail  pay? 

Mr.  Friendly.  Yes. 

1241  Chairman  Landis.  Actually,  however,  you  keep 
your  working  capital  up  to  what  you  call  the  appro¬ 
priate  and  necessary  point,  and  you  may  do  that  by  borrow¬ 
ing  money  in  order  to  keep  your  working  capital  up. 

Mr.  Friendly.  If  we  borrowed  it  for  a  long  term,  yes. 
If  it  were  short  term,  it  would  not  affect  the  working 
capital  allowance,  because  the  liability  would  be  taken  off. 

Chairman  Landis.  If  so,  if  you  do  borrow,  say,  on  a 
long  term  basis,  you  borrow  money  in  order  to  get  working 
capital,  the  costs  of  borrowing  that  money  would  be  a 
legitimate  operating  expense,  wouldn’t  they? 

Mr.  Friendly.  Of  course,  we  might  do  it  in  one  of  two 
ways,  we  might  do  it  by  borrowing  or  by  equity  financing, 
as,  in  fact,  we  did  in  this  case. 

Chairman  Landis.  Let’s  assume  if  you  do  it  by  borrow¬ 
ing  it,  it  would  seem  to  me  that  the  interest  costs  there 
'would  be  a  perfectly  legitimate  operating  charge. 

Mr.  Friendly.  Well,  the  Board  has  never  handled  mat¬ 
ters  in  that  way.  It  has  always  treated  interest  as  a  below- 
the-line  item,  on  the  theory  that  it  would  treat  carriers 
alike,  whether  they  did  their  financing  which  was  neces¬ 
sary  with  equity  or  borrowing  or  part  one  and  part  the 
other.  It  always  seemed  to  me  that  was  a  sound  view. 

Chairman  Landis.  But,  if  you  acquired  that  capital, 
■which  is  deferred  credit  on  your  part,  in  the  sense  that  the 
government  isn’t  paying  you  what  it  should  be  paying 
you,  it  is  a  delinquent  factor  of  credit  in  a  sense. 

I  can  see  perfectly  well  that  you  would  legitimately  be 
entitled  to  recoup  the  costs  of  carrying  that  delin- 

1242  quent  creditor  along.  Why  should  you  take  his  entire 
debt  and  throw  it  into  working  capital,  which  seems 

to  be  your  argument? 

Mr.  Friendly.  I  don’t  think  our  minds  are  meeting 
entirely,  Mr.  Chairman.  I  am  coming  to  the  question  of 
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what  we  did  to  meet  this  situation,  but  it  seems  to  me  >|ou 
have  a  two-fold  problem  here. 

These  items  that  go  to  meet  deficits,  disappear  fr0m 
your  balance  sheet.  If  you  have  an  operating  loss,  what 
happens,  let’s  suppose  there  was  no  borrowing  at  all,  qnd 
that  you  happen  to  be  in  the  fortunate  position  of  having 
working  capital  to  meet  and  supply  all  these  needs,  as  in 
fact,  we  did,  for  a  period  here. 

You  start  off,  say,  with  $5,000,000  of  cash,  and  you  run 
into  a  $4  million  of  operating  deficits.  At  the  end  of  that 
period,  you  show  on  your  balance  sheet  cash  of  only  a 
million,  and  the  rest  of  that  has  simply  gone  into  a  kind 
of  item  which  actually  doesn’t  fulfill  the  function  that 
cash  fulfills  at  all. 

It  doesn’t  enable  you  to  meet  your  bills.  What  we 
saying  is  that  that  $4  million  should  be  considered  a3  a 
special  kind  of  asset,  and  not  go  into  the  question  of 
whether  you  have  or  have  not  excessive  working  capital. 


It  is  something  that  you  are  manifestly  entitled  to  have 
included  in  your  investment,  and  the  three  months’  rule 
simply  has  no  bearing  to  it,  because  of  its  special  nature. 

Mr.  Ryan.  Isn’t  the  real  issue  a  question  of  the  distinc¬ 
tion  between  the  charges,  the  carrying  charges  on  this 
amount  of  money,  which  should  have  been  paid  by  the 
government,  but  wasn’t,  and  which  would  have  been 
1243  a  part  of  the  working  capital,  the  difference  between 
the  carrying  charges  on  that,  which  are  borrowed 
from  the  banks,  and  as  such  a  profit  as  would  be  allocable 
to  any  part  of  the  capital  investment  in  the  rate  case? 

If  I  understand  correctly,  the  Chairman’s  question,  if 
I  understand  correctly  this  situation,  this  issue  is  some¬ 
what  comparable  with  that  to  which  the  Board  dealt  in 
the  case  of  American  Airlines,  issue  of  preferred  sto^k, 
which  carried  or  had  certain  carrying  charges,  which  Was 
for  the  purpose  of  purchasing  equipment  and  when  they 
reached  Santa  Monica,  they  discovered  the  doors  were 
closed  by  the  Secretary  of  War. 
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They  had  the  money,  and  proceds  from  that  issue.  Now,  | 
the  Board  said  that  is  excess  capital.  That  isn’t  property 
used  and  useful  in  this  business  properly,  but  you  have 
it  in  the  bank,  and  have  some  carrying  charges  on  it,  so 
we  will  consider  it  to  be  a  part  of  capital,  but  we  won’t 
accord  you  the  regular  profit  return  on  it.  We  will  accord 
you  merely  the  carrying  charges.  , 

If  I  understand  the  bottom  of  the  chairman’s  question, 
it  is  somewhat  analagous,  and  that  is,  why  should  not,  if  it 
is  to  be  followed  in  and  considered  a  part  of  capital,  why 
shouldn’t  it  be  considered  a  special  part  of  your  capital 
which  would  run  carrying  charges,  but  not  the  profit 
usually  going  to  a  part  of  the  capital  investment, 

Mr.  Friendly.  I  think  I  now  see  the  point  of  the  Chair¬ 
man’s  question.  I  think  there  are  two  questions  here. 
One,  the  question  on  which  I  have  been  focusing,  namely, 
whether  this  item  should  be  allowed  as  part  of  the  in¬ 
vestment,  in  spite  of  any  alleged  three  months’  rule. 
1244  That  is  the  question  I  have  been  addressing  my¬ 
self  to. 

You  then  come  to  the  question  of  whether  there  is  some-  j 
thing  about  that  item  that  should  cause  you  to  give  it  a 
different  rate  of  return  from  what  you  do  other  parts  of 
the  investment  base. 

That  takes  us  back  to  a  question  which  I  think  Mr. 
Branch  and  you,  Mr.  Ryan,  will  remember,  I  believe,  came  j 
up  in  our  very  first  case,  where  we  had  the  equipment  trust, 
and  the  question  was  -whether  on  the  portion  of  our  invest¬ 
ment,  that  was  represented  by  that  equipment  trust  we 
should  get  simply  a  return  of  the  interest  that  we  had  paid,  j 
We  argued  that  question  out  at  length,  and  that,  of  \ 
course,  is  a  question  not  unique  on  the  field.  It  occurs  in  i 
public  utility  regulations,  generally.  We  contended  that  i 
when  we  conduct  part  of  our  business  with  borrowed 
money,  that  the  equity  is  at  an  additional  risk,  and  that  ] 
what  should  be  done  is  fix  a  fair  rate  of  return  over  all, 
whatever  that  may  be,  and  that  if  one  carrier  chooses  to  ! 
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borrow,  and  take  the  risks  that  are  inherent  in  borrowing, 
that  means  he  should  get  a  higher  return  on  his  equity, 
and  vice  versa. 

I  don’t  claim  that  you  ever  decided  that  explicitly.  Cer¬ 
tainly,  however,  there  is  nothing  in  your  decision  that  gave 
any  support  to  the  argument  that  public  counsel  had  made 
in  that  case,  that  we  should  be  limited  in  that  way. 

Mr.  Ryan.  I  think  we  have  always  acted  consistently 
with  that  theory,  just  as  other  regulatory  bodies  in  this 
government  have. 

Mr.  Friendly.  You  mean  of  an  overall  rate  of  return'^ 
Mr.  Ryan.  Yes.  That  is  today,  if  a  public  utiljty 
1245  is  able,  by  a  long  term  debt,  to  get  it  at  three  per¬ 
cent,  then  they  are  entitled  under  the  rule  of  ihe 
Commission  to  seven  percent,  they  pocket  the  difference 
between  the  three  and  the  seven.  They  have  a  right  to 
do  so. 

Mr.  Friendly.  That  is  my  understanding  of  your  de¬ 
cisions,  and  it  would  seem  to  me  that  should  apply  to  this 
item  also. 


Mr.  Ryan.  But  doesn’t  your  proposition  depend  uppn 
another  point,  and  that  is  that  right  to  receive  a  fair  Re¬ 
turn,  which  is  not  measured  by  the  cost  of  the  money  in 
the  equipment  trust  or  in  the  bank ;  that  right  is  predicated 
upon  a  cost,  or  upon  a  fair  return  upon  the  investment,  and 
the  reasonable  investment  used  and  useful  in  the  enter¬ 
prise,  and  I  understand  that  the  point  raised  here  is  that 
part  of  this  investment  is  not  invesment  reasonably  used 
and  useful,  due  to  a  particular  contingency  arising  fr<j>m 
the  fact  that  you  didn’t  get  your  mail  pay  receivables? 

Mr.  Friendly:  That  is  certainly  the  point  which  we  are 
clashing  on,  because  we  say  it  is  impossible  to  conceive  of 
an  investment  more  used  then  useful  in  some  that  were 
spent  in  keeping  this  enterprise  going. 

That  is,  as  used  and  useful  as  everything,  and  certainly 
under  any  prudent  investment  they  know  of,  the  fact  that 
that  isn’t  represented  by  a  physical  asset  can’t  be  im¬ 
portant. 
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Mr.  Branch.  Does  what  you  propose  amount  to  a  capital 
savings  of  losses  ? 

Mr.  Friendly.  Well,  I  wouldn’t  say  so,  Mr.  Branch.  If 
we  are  on  a  need  basis,  and  if  we  are  entitled  to  have  these 
deficits  returned  to  us  in  the  form  of  a  mail  pay,  we 

1246  simply  are  accruing  the  account  receivable  as  it 
materializes  from  time  to  time. 

Of  course,  if  we  are  not  entitled,  if  there  weren’t  406  in 
the  Act,  then  I  think  your  Committee  might  be  appropriate. 
But  it  isn’t  yet. 

Mr.  Branch.  I  was  worried  a  little  about  the  way  you 
expressed  it,  and  was  trying  to  figure  just  what  the  effect 
was. 

As  I  understand  it,  you  had  an  operation  that  con¬ 
sistently  lost  money  over  a  period  of  time,  and  you  ad¬ 
vanced  cash,  part  of  the  time,  from  cash  you  had  on  hand, 
from  other  sources. 

Mr.  Friendly.  For  the  review  period  entirely  so.  We 
didn’t  do  any  borrowing  during  this  period. 

Mr.  Branch.  But  that  went  to  make  up  the  losses  of  that 
carrier? 

Mr.  Friendly.  That  is  right. 

Mr.  Branch.  And  if  so  it  seemed  to  me  that  it  results 
in  a  capitalizing  of  the  losses. 

Mr.  Friendly.  I  think  one  can  put  it  that  way. 

Mr.  Branch.  Are  you  arguing  that  that  is  part  of  your 
investment? 

Mr.  Friendly.  That  is  right. 

Mr.  Branch.  And  therefore  it  was  part  of  your  capital? 
Mr.  Friendly.  And  it  was  so  recognized  in  the  previous 
case,  and  the  circumstances  were  precisely  the  same. 

Mr.  Branch.  Does  Pan  American  have  any  policy  as  re¬ 
gards  the  amount  of  working  capital  it  keeps  for  each 
operation? 

Mr.  Friendly.  We  have  tried  to  achieve  the  three- 

1247  months  which  the  Board  has  sanctioned.  We  have 
also  tried,  and  I  think  during  this  period  with 

reasonable  success,  to  keep  the  levels  for  the  various  di- 
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visions  approximately  the  same,  so  that  there  wouldn’t  be 
any  feeling  that  we  put  more  in  one  basket  and  less  in 
another. 

Actually,  during  the  period  that  is  involved  in  these 
cases,  and  that  is  the  point  to  which  I  am  coming,  it  was 
a  little  in  excess  of  the  three  months,  due  to  circumstances 
that  I  will  mention. 

Other  cases ;  for  example,  take  in  Latin  America,  in  1944, 
it  was  considerably  below  the  three  months,  because  ^e 
just  didn’t  have  the  money  to  put  there. 

Mr.  Branch.  But  as  I  understand  you,  you  aspire  f;o 
have  the  three  months  working  capital,  but  here  you  are 
pointing  out  or  contending  that  this  was  an  exceptional 
case? 

Mr.  Friendly.  We  aspire  to  have  a  three  months’  work¬ 
ing  capital,  that  really  is  working  capital.  We  don’t  con¬ 
sider  that  these  amounts  that  change  their  capital  from 
cash  to  a  claim  for  mail  pay,  which  isn’t  collectible  fdr 
months  or  years,  is  working  capital  in  any  ordinary  sen^e 
of  that  term. 

I  don’t  think  it  profits  to  debate  the  words  very  much, 
but  certainly  if  we  couldn’t  pay  any  bills  with  it. 

Mr.  Branch.  It  doesn’t  work,  then?  It  loafs? 

Mr.  Friendly.  It  is  a  little  slow. 

Mr.  Ryan.  In  connection  with  this  issue,  do  you  get  aijy 
help  or  any  disadvantage,  in  your  opinion,  from  the  policy 
which  the  Board  has  used  in  times  past?  I  ap 
1248  thinking  particularly  of  the  Panagra  case,  of  arriv¬ 
ing  at  a  constructive  investment  without  regard  t}o 
the  factual  situation  as  to  whether  they  actually  had  that 
investment  in  the  basic  plan  as  a  basis  of  rate  making? 

Mr.  Friendly.  I  don’t  know  that  I  get  that. 

Mr.  Ryan.  I  may  be  mistaken,  but  I  have  a  recollectiqn 
about  some  cases  about  the  Board  in  its  opinion,  talked 
about  constructive  investment,  and  that  wasn’t  based  updn 
the  factual  inventory  of  property  used  and  useful  at  all. 

It  was  a  leven  of  what  the  Board  thought  would  hatfe 
been  necessary  in  order  probably  to  conduct  the  operation. 
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I  was  wondering  whether  you  thought  that  might  bear 
some  relationship  to  this  issue? 

Mr.  Friendly.  I  am  afraid  I  don’t  recall  the  facts  well 
enough,  Mr.  Kyan,  to  comment  on  that. 

Chairman  Landis.  Let  me  get  into  this  situation  a  little 
more  concretely. 

Let’s  assume  you  have  $5  million,  the  maximum  amount 
of  working  capital  that  should  go  into  your  investment 
under  ordinary  circumstances. 

Then  let’s  assume  that  the  government  doesn’t  pay  you 
what  you  are  entitled  to  up  to  the  extent  of  $4  million. 
Your  working  capial  goes  down  until  you  have  only  $1 
million  left. 

That  doesn’t  mean  that  the  amount  that  you  should  be 
entitled  to  put  into  your  rate  base  goes  down  to  *$1  million. 
That  still  remains  at  $5  million. 

Mr.  Friendly.  That  is  our  contention. 

Chairman  Landis.  Now,  supposing  you  borrow  $4 
1249  million,  say,  at  three  percent  interest  charge.  Into 
your  investment  base  would  to  the  entire  $5  million 
at,  say  ten  percent  return. 

And  I  should  think  you  might  very  'well  be  entitled,  to 
include  in  your  operating  expenses,  the  three  percent  that 
you  are  paying  in  order  to  get  the  $4  million  to  supplant 
what  the  government  isn’t  giving  you. 

Would  you  agree  to  that? 

Mr.  Friendly.  I  would  agree  to  it.  I  would  go  beyond  it. 

Chairman  Landis.  That  is  my  point.  I  want  to  know 
just  how  far  you  want  to  go  beyond. 

Suppose  the  government’s  defaulted  bills  amount  to  $4 
million,  but  there  are  $8  million. 

Do  you  think  that  additional  $4  million  should  go  to  your 
rate  base? 

Mr.  Friendly.  I  think  you  should  be  allowed  in  your  rate 
base  whatever  you  need  for  the  conduct  of  your  business  in 
the  way  of  really  working  capital,  the  capital  that  you  use 
to  pay  bills,  plus  the  deficits,  and  do  think  that  the  govern- 
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ment  has  some  responsibility  to  see  to  it  that  those  deficits 
do  not  get  to  a  figure  that  is  excessive. 

The  reason  I  say  that  is  on  the  line  of  argument  that  I 
was  discussing  with  Mr.  Ryan,  that  it  always  seemed  to  me 
that  in  public  utilities  regulations,  a  fixed  rate  of  return  is 
established,  which  is  determined  reasonable.  It  is  deemed 
reasonable  in  the  light,  presumably,  of  what  the  regulatory 
body  considers  a  proper  ratio  between  debt  and  equity, 
and  as  to  what  the  cost  of  funds  represented  by 
1250  debt  may  be. 

Now,  once  that  ratio  is  established,  it  seems  to  jne 
wrong  that  one  carrier  should  get  more  and  another  leiss, 
depending  on  how  it  chooses  to  finance  its  operation. 

During  the  periods  here  in  question,  actually,  we  didn’t 
borrow  anything.  We  happened  to  have  had  an  equity 
which  financing  in  the  summer  of  1945.  There  were  some 
borrowings.  That  was  a  month  or  two  before  the  financ¬ 
ing,  I  think  about  May  of  1945.  We  did  borrow,  but  for 
only  a  period  of  a  month  or  two,  and  we  paid  those  out  of 
the  proceeds  of  the  financing. 

So,  at  least  in  this  particular  last  case,  there  was  ^io 
borrowing  at  a  low  rate  of  interest.  If  there  had  be^n, 
however,  I  would  say  that  you  ought  not  to  penalize  us  on 
that  ground. 

There  is,  of  course,  another  point  there,  Mr.  Chairman, 
that  this  kind  of  asset  is  not  an  asset  that  should  be  sub¬ 
ject  to  much  borrowing.  We  had  a  good  example  of  that 
this  fall,  when  we  were  negotiating  our  bank  credit,  akid 
the  mere  normal  provision  requires  us  to  maintain  a  cer¬ 
tain  net  working  capital  position,  and  when  the  barks 
looked  at  our  balance  sheet,  they  did  not  consider  this  mkil 
pay  any  working  capital  that  they  would  allow  for  the  pur¬ 
pose  of  that  guarantee. 

Chairman  Landis.  If  I  may  go  back  to  my  case,  an4  I 
think  my  case  brings  out  the  point,  as  I  say  this  additional 
$4  million,  which  the  government  hasn’t  paid  you,  I  qu:ite 
agree  that  the  first  $4  million  that  the  government  hasn’t 
paid  you  should  go  in  on  that  case,  and  be  your  base, 
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1251  but  the  additional  $4  million  which  the  government 
hasn’t  paid  you,  it  is  difficult  for  me  to  see  how  that 

should  go  into  the  rate  base. 

If  the  government  has  paid  you  that,  it  wouldn’t  go  into 
the  rate  base.  You  could  take  it  and  invest  in  an  orchid 
farm,  or  pay  it  out  in  the  way  of  dividends  to  your  stock¬ 
holders,  but  the  fact  that  the  government  doesn’t  pay  you 
that  sum,  I  don’t  see  why  that  should  throw  it  into  the  rate 
base,  and  it  seems  to  me  your  argument  is  that  you  want  to 
get  that  into  the  rate  base. 

Mr.  Friendly.  It  seems  that  what  happened  is  because 
of  the  payment  in  the  amount  of  funds  that  you  need  for 
the  conduct  of  your  business  is  greater  than  it  otherwise 
would  be. 

It  is  nobody’s  fault,  but  it  has  happened,  and  I  see  no 
reason  why  that  particular  account  receivable  should  be 
treated  any  differently  from  any  other. 

What  has  happened  is  that  the  particular  kind  of  ac¬ 
count  receivable  has  been  credited,  which  because  of  the 
rate  making  process  is  not  creditably  collectable  with  the 
speed  that  ordinarily  accounts  receivable  are,  and  there¬ 
fore  does  not  fit  the  ordinary  concept  of  working  capital, 
to  which  vou  establish  a  three  months’  allowance. 

It  seems  to  us  that  it  must  receive  special  treatment. 

Mr.  Ryan.  It  would  result  in  less  working  capital  allow¬ 
ance  for  one  period,  then,  and  a  greater  working  capital 
allowance  for  the  other. 

In  other  words,  there  would  be  a  kind  of  compensation, 
would  there  not,  in  the  period  in  which  you  have  the 

1252  swollen  working  capital  ? 

Mr.  Friendly.  I  think  the  effect  would  depend  on 
what  you  actually  did  to  meet  the  situation.  If  you  take 
the  Chairman’s  case,  if  you  start  off  with  $5  million,  and 
you  let  it  go  down  to  $1  million,  then,  if  course,  your  posi¬ 
tion  isn’t  changed.  Your  rate  base  remains  just  what  it 
was  formerly. 

If  that  were  possible  to  run  your  business  that  way,  if 
you  obtain  the  $4  million  in  equity  financing  as  we  did,  it 
is  true  that  your  rate  base  goes  up  for  that  period. 
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When  you  get  paid,  you  will  have  excessive  capital, 
unless  by  that  time  you  found  out  that  you  had  other  uses 
for  the  funds. 

Mr.  Ryan.  Suppose  your  reasonable  allowance  fojr  work¬ 
ing  capital  were  $5  million.  When  it  goes  down  to  $1 
million,  during  a  particular  period,  it  is  your  poijnt  that 
you  are  entitled  to  receive  a  return  upon  $1  million  during 
that  period  during  which  it  was  $1  million  ? 

Mr.  Friendly.  I  would  say  under  those  circumstances  we 
would  be  entitled  to  a  return  on  working  capital  of  '$1  mil¬ 
lion,  and  on  the  mail  pay  receivable  of  $4  million,  or  a  total 
of  $5  million. 

I  don’t  think  we  would  be  getting  any  constructive 
working  capital  allowance. 

Chairman  Landis.  Has  this  contention  ever  been  made 
before  the  Board.  Here  you  have  a  case  in  which  you 
are  asking  for  mail  pay  for  the  past  period,  a  clearly  de¬ 
fined  period.  Suppose  you  get  mail  pay,  we  will  say,  of 
$1  million,  for  that  period. 

1253  Do  you  make,  or  do  your  people  make  the  conten¬ 
tion  that  there  ought  to  be  interest  payable  bn  that 
because  of  the  delay  in  fixing  the  rate? 

Mr.  Friendly.  They  contend,  if  we  put  it  this  way,  they 
don’t  contend  as  such.  We  contend  that  the  average 
amount  of  the  mail  pay  receivable  should  be  incli|ded  in 
the  review  period,  and  earn  a  return,  yes. 

That  would  be  the  average  amount. 

Chairman  Landis.  Tt  is  almost  like  getting  iijto  the 
delay  in  the  government  in  paying  your  mail  pay. 

Mr.  Friendly.  But  look  at  it  the  other  way.  Suppose 
the  mail  pay  had  been  received  currently,  as  I  think  it  was 
supposed  to  be  received,  then  cash  should  have  been  coming 
in,  and  you  would  have  gotten  a  return  on  that. 

We  think  we  are  entitled  to  be  put  in  the  same  position 
we  would  have  been  in,  if  the  mail  pay  had  been  received 
currently  and  if,  as  a  result  of  the  delay,  it  has  been  neces-> 
sarv  to  obtain  additional  funds,  as  it  was,  we  shduld  be 
allowed  that  addition. 
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It  is  very  unfortunate.  We  don’t  like  it;  it  is  not  good 
for  the  government,  and  it  is  not  good  for  us.  We  hope 
we  won’t  find  ourselves  in  the  situation  again. 

Mr.  Ryan.  When  you  average  it  out  here  in  the  present 
case,  does  it  amount  to  practically  on  the  average  of  three 
months’  working  capital? 

Mr.  Friendly.  No,  it  amounts  to  considerably  more  than 
that.  In  the  Atlantic  case,  I  think  that  may  become  a 
little  clearer  if  I  move  on  to  my  next  point. 

********** 

1265  I  now  come  to  the  various  controverted  items  of 
expenses.  The  first  item  is  system  expense  of  Pan 

American  Airways.  Public  Counsel  makes  three  points. 
First,  that  a  charge  should  be  assessed  against  CNAC  in 
the  sum  of  $25,000;  second,  that  a  charge  should  be  as¬ 
sessed  against  Pan  American  Airways  Corporation  in  the 
sum  of  $290,000.  Third,  that  the  remaining  balance  should 
be  shared  on  a  ton-mile  basis  not  mererly  among  the  divi¬ 
sions  as  was  actually  done,  but  among  the  divisions 

1266  and  all  the  foreign  companies  in  which  Pan  Ameri¬ 
can  has  a  stock  interest. 

As  to  the  first  of  Public  Counsel’s  points,  we  have  no 
quarrel.  We  recognize  their  special  circumstances  re¬ 
lating  to  the  hiring  of  pilots  and  other  matters  for  CNAC. 
In  1945,  which  justify  an  allocation  of  expenses  for  which 
we  have  suggested  $20,000  and  Public  Counsel  suggested 
$25,000.  I  am  not  going  to  take  any  time  on  that,  but  we 
differ  radicallv  with  his  two  other  contentions. 

First,  as  to  Pan  American  Airways  Corporation.  His 
argument  is  that  most  of  the  work  involved  in  servicing 
the  affairs  of  Pan  American  Airways  Corporation,  the  hold¬ 
ing  company,  is  done  by  people  whose  salary  is  paid  by 
Pan  American  Airways,  Incorporated,  and  therefore,  the 
corporation  is  getting  a  free  ride  at  Inc.’s  expense. 

That  argument  might  have  some  appeal  if  the  activities 
of  Corporation  involved  no  countervailing  benefits  to  Inc. 
But,  however,  that  is  far  from  being  the  case.  At  the  end 


of  1945,  the  assets  of  Pan  American  Airways  Corporation 
consisted  of  its  investment  in  Pan  American  Airwalys,  In¬ 
corporated,  in  Panagra  Avianca,  and  CNAC. 

Approximately  90  per  cent  of  that  was  represented  by 
its  investment  in  Pan  American  Airways,  Incorporated. 
The  business  of  Pan  American  Airways  Comporatioh,  is  to 
supervise  those  investments,  and  to  such  an  extept  as  is 
feasible  and  desirable  to  extend  financial  assistance  to  the 
companies  and  stocks  as  a  whole.  Those  functions,  and 
especially  the  last,  are  obviously  of  great  benefit  to  the 
companies  concerned. 

It  does  appear  that  if  the  only  investment  of  Pan!  Amer¬ 
ican  Airways,  Corporation,  was  in  Pan  Aifierican 
1267  Airways,  Incorporated,  there  would  be  no  point  in 
Inc.’s  making  a  service  charge  to  Corporation  for 
what  it  does.  Since  Corporation  could  then  turn  around 
and  make  a  practically  corresponding  charge  to  Inci  Sim¬ 
ilarly,  as  is  the  case,  90  per  cent  of  the  activities  of  Cor¬ 
poration,  if  one  could  determine  them  on  the  basis  bf  rela¬ 
tive  investment,  would  relate  to  promoting  the  interests  of 
Inc.  It  certainly  would  be  justified  in  charging  hack  to 
Inc.  the  very  large  proportion  of  any  charges,  if  Inc.  were 
to  make  it  for  the  relatively  minor  service  Inc.  renders. 

The  argument,  therefore,  really  seems  to  come  d<iwn  not 
merely  to  the  small  portion  of  the  time  of  a  small  (lumber 
of  the  employees  of  Inc.,  which  can  be  said  to  be  devoted 
to  the  affairs  of  the  Corporation,  but  to  a  portion  of  that 
portion.  That  would  be  corresponding  to  Corporation ’s 
interests  in  Panagra,  Avianca  and  CNAC.  That  isJ  as  dis¬ 
tinguished  from  the  interests  in  Pan  American,  Incor¬ 
porated,  itself. 

In  that  connection,  I  want  to  make  it  perfectly  clear  that 
Pan  American  Airways,  Incorporated,  is  reimubursed  by 
Panagra,  Avianca  and  CNAC,  or  will  be,  and  Public  Coun¬ 
sel  propose,  for  all  services  rendered  by  Inc.  directly  to 
those  companies. 

Now,  there  is  nothing  in  the  record  to  show  what  the 
expenses  are  that  Pan  American  Airways,  Inc.,  incurs  in 
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this  servicing  of  Pan  American  Airway  Corporation. 

Public  Counsel  has  pulled  out  of  the  air  a  figure  of  25 
per  cent  of  the  total  expenses  of  Pan  American’s  executive 
department  in  Washington,  or  $290,000.  I  cannot 

1268  conceive  of  a  fair  figure  remotely  approaching  that. 
I  might  say  parenthetically  that  over  some  18  years 

of  experience  I  cannot  recall  Pan  American’s  Washington 
office  having  done  one  single  thing  for  Pan  American  Air¬ 
ways  Corporation. 

We  took  the  figure  of  $100,000  a  year,  which  would,  in 
my  judgment,  still  be  much  too  high.  If  any  such  charge 
were  to  be  made,  Corporation  could  pass  back  to  Pan 
American  Airways,  Incorporated,  a  very  large  portion  of 
it,  say,  90  per  cent,  so  that  all  that  would  stick  with  the 
$10,000.  We  still  have  not  exhausted  this  subject  because 
to  such  extent  as  Pan  American  Airways  Corporation,  uses 
the  services  of  outsiders,  it  pays  for  them  at  its  own  ex¬ 
pense. 

The  amounts  paid  for  that  purpose  in  1945  amounted  to 
$103,000.  For  such  items  as  legal  services,  stock  certifi¬ 
cates;  fees  of  stock  transfer  agents  and  registrars,  and  the 
expenses  of  the  annual  report  were  included  in  it.  That  is, 
the  annual  report  to  the  stockholders. 

Certainly,  the  primary  beneficiary  of  that  activity  was 
Pan  American  Airways,  Incorporated,  and  if  Corporation 
were  to  charge  Incorporated,  Inc.’s  fair  share  of  that 
$103,000  should  be  paid.  The  amount  to  be  charged  would 
greatly  exceeed  any  charge  which  Inc.  could  make  to 
Corporation  which  Corporation  could  not  pass  back  to  Inc. 
So,  while  it  might  be  to  our  advantage  to  suggest  that  the 
matter  be  handled  in  this  way  of  charges  and  counter¬ 
charges,  we  do  not  press  the  point,  but  suggest  that  it  be 
left  as  it  always  has  been  in  previous  decisions,  with  no 
charges  on  either  side. 

Let  us  look  at  Public  Counsel’s  suggestion  that 

1269  we  charge  system  expense  on  a  ton-mile  basis  to  the 
various  companies  operating  in  different  countries 

of  Latin  America.  Nine  companies  are  involved,  and  most 
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of  them  are  very  small.  Eight  of  them  are  organized  under 
the  laws  of  foreign  countries. 

Pan  American’s  percentage  ownership  in  these  foreign 
companies  at  the  end  of  the  year  under  review  ranged  from 
58  per  cent  in  the  case  of  Panair  do  Brasil  to  27  per  cent  in 
the  case  of  Avensa. 

In  only  three  cases  did  we  hold  a  majority  interest 
throughout  the  year.  Each  of  these  companies  has  its  own 
full  set  of  officers  and  directors.  Each  has  its  principal 
office  in  a  foreign  country.  Their  affairs  are  not  evejn  con¬ 
ducted  in  the  English  language. 

What  does  Pan  American  do  for  these  companies?  It 
acts  as  their  general  agent  in  the  United  States,  it  sells 
their  tickets,  makes  their  services  knowrn  to  the  public  in 
this  country,  makes  purchases  for  them,  and  arranges  for 
their  purchases  to  be  shipped  to  them.  It  is  paid  very 
reasonable  compensation  for  that.  It  is  paid  a  ten  per  cent 
commission  with  respect  to  all  ticket  sales  made  in  the 
United  States,  whether  by  itself  or  by  agents,  and  it  is 
paid  commissions  for  purchasing  and  shipping  at  varying 
rates. 

When  I  say  that  I  think  we  are  being  reasonably  paid, 
I  mean  that  we  are  being  paid  more  than  those  services 
alone  would  call  for.  There  I  have  two  points  especially 
in  mind. 

The  ten  per  cent  commission  that  we  are  paid  in  respect 
to  ticket  sales  is  not  the  commission  paid  a  travel  agent.  It 
is  the  rate  of  the  commission  paid  a  general  agent. 
1270  In  consideration  of  this  extra  commission  4  gen¬ 
eral  agent  is  supposed  to  render  certain  services  be¬ 
yond  the  mere  sale  of  the  tickets. 

Secondly,  the  purchasing  and  the  shipping  commission 
which  we  receive  from  those  companies,  or  a  good  deal 
more,  and  this  is  a  very  important  point  in  that  they  are 
a  good  deal  more  than  a  reasonable  pro  rate  of  the  costs  of 
the  purchasing  and  shipping  departments. 

The  record  shows  that  in  1945  these  commissions 
amounted  to  $228,000  and  very  nearly  equalled  the  whole 
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cost  of  the  purchasing  and  shipping  departments.  Ob¬ 
viously,  commissions  of  that  range  were  intended  to  cover 
more  than  the  mere  purchasing  and  shipping  function. 

In  addition  to  these  commissions,  we  make  a  variety  of 
special  charges  to  these  companies.  If  Pan  American  con¬ 
ducts  a  special  engineering  investigation  for  one  of  those 
companies,  it  charges  for  it.  If  we  include  their  service 
a  timetable,  as  we  do,  we  charge  them  with  a  fair  propor¬ 
tion  of  the  printing  costs.  Any  cost  susceptible  of  reason¬ 
able  identification  of  either  on  an  out-of-pocket  basis,  or  on 
the  basis  of  an  allocation,  it  is  picked  out  and  charged. 

It  is  true,  as  Public  Counsel  will  tell  you,  that  beyond — 
that  the  only  activities  I  mentioned,  the  system  office  does 
two  other  things  for  these  companies. 

To  a  certain  extent  these  companies  benefit  from  the 
activities  that  would  be  carried  on  anyway,  but  where  their 
inclusion  results  in  no  added  expense.  As  one  example, 
suppose  the  engineering  department  made  a  report 
1271  on  a  modification  in  an  aircraft,  or  improvement  in 
maintenance  methods,  a  copy  will  go  to  such  of  these 
companies  as  will  be  interested.  The  only  extra  cost  is 
the  postage. 

Secondly,  it  is  true  that  a  certain  amount  of  the  time  of 
a  few  top  executives  is  spent  in  advising  these  companies 
on  policy  matters  and  occasionally  in  rendering  some  serv¬ 
ice  to  them.  The  testimony  in  the  record  is  that  no  single 
executive  could  be  spared  in  this  work  if  it  were  not  done 
at  all.  However,  to  such  an  extent  as  any  additional  ex¬ 
pense  can  be  attributable  to  these  activities,  we  say  that  is 
amply  covered  by  the  general  agency  payment  and  the 
excess  of  the  purchasing  and  shipping  commissions  over 
what  would  be  proper  if  these  companies  merely  took  their 
proportionate  share  of  the  cost  of  the  purchasing  and 
shipping  departments,  instead  of  paying  practically  all  of 
it,  as  they  do. 

Mr.  Ryan:  The  same  rule  follows  in  reverse!  That  is, 
where  the  operating  companies  would  be  American  com¬ 
panies?  In  other  words,  no  just  cost,  no  profit? 
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Mr.  Friendly:  Yes. 

Chairman  Landis:  Yon  are  really  arguing  the  ntilking 
of  these  companies  for  the  benefit  of  Inc.,  are  yon  ncjt? 

Mr.  Friendly:  We  are  arguing  that  we  have  a  fair 
method  of  charging.  The  results  of  these  companies  pay 
ing  a  fair  amount  for  the  work  we  do  for  them. 

Chairman  Landis:  Not  over-charging  them? 

Mr.  Friendly:  No.  Naturally,  I  think  they  would  have 
an  objection  if  we  did. 

Mr.  Branch:  You  do  not  charge  them  enough? 

Mr.  Friendly:  That  is  right.  We  think  -^e  are 
1272  charging  them  just  about  what  is  right.  Vfe  are 
charging  them  for  purchasing  and  shipping[  more 
than  it  costs  to  do  the  shipping  and  we  think  that  is  proper 
because  we  do  other  things  for  them.  The  amount  they 
pay  us  for  doing  the  purchasing  and  the  shipping  is  no 
more  than  they  would  pay  someone  else,  and  yet  it  nets  us 
a  profit  which  we  can  apply  to  rendering  them  this  other 
service. 

Mr.  Branch:  Would  it  not  be  better  if  you  had  the  [things 
broken  down  as  to  what  you  charged  them  for?  Whkt  you 
did  and  did  not  put  in,  and  that  sort  of  thing,  rather  than 
a  blanket  statement  over  the  purchases,  and  other  things? 
When  you  send  an  engineer  down,  or  an  administrative 
officer  down  to  help  them  out,  you  ought  not  to  charge 
something  separate  for  them  and  keep  your  otheij  costs 
accurate,  so  they  would  have  a  better  idea.  It  would  more 
nearly  represent  exactly  what  you  are  doing.  It  would  be 
better  than  to  say  all  of  these  things  are  covered  under  one 
heading. 

Mr.  Friendly:  As  to  the  engineer  who  goes  down,  we  do 
charge  them  for  that.  We  charge  his  salary,  while  he  is 
there,  his  traveling  expenses,  and  so  on. 

Mr.  Ryan:  Does  that  sum  also  include  the  profit? 

Mr.  Friendly:  No  profit.  When  you  do  that  you  get  into 
this  other  type  of  thing.  If  he  spends  ten  minutes  on  the 
telephone  to  Mexico  City  in  talking  some  problem  over 
with  management  of  CMA,  and  if  he  calls  someone  in 
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Washington  in  connection  with  some  matter  that  CM  A  is 
interested  in,  you  get  into  the  question  of  just  how  do  you 
do  that  and  wdiere  the  expense  belongs. 

Mr.  Branch:  Is  that  a  miscellaneous  amount  of 

1273  small  things? 

Mr.  Friendly:  Yes.  How  do  we  set  up  a  method 
whereby  we  could  allocate  that  where  the  method  would  be 
acceptable,  and  the  method  would  not  cost  more  than  it 
would  to  do  the  accounting,  as  compared  to  the  benefit  that 
you  would  get  from  the  alleged  scientific  exactitude  re¬ 
quested? 

Yesterday  we  heard  Public  Counsel  criticize  a  contract 
because  it  called  for  too  much  in  the  way  of  an  allocation, 
and  too  much  detail  in  regard  to  account  numbers. 

Yet,  if  we  attempt  to  allocate  this  expense,  it  would  in¬ 
volve  you  in  much  work,  I  think,  detail,  and  that  kind  of 
thing. 

Mr.  Branch:  Since  I  have  interrupted  you,  and  before 
you  resume,  I  would  like  to  go  back  a  minute  to  the  Corpo¬ 
ration.  Does  Pan  American,  Incorporated,  or  any  of  the 
other  Pan  American  companies  which  are  controlled  by  the 
Corporation,  do  they  pay  anything  to  the  Corporation  in 
addition  to  furnishing  them  some  office  help?  Are  there 
any  fees  which  this  company  is  required  to  pay  to  the 
Corporation? 

Mr.  Friendly:  Do  you  mean  the  Corporation,  as  distin¬ 
guished  from  Pan  American  Airways,  Incorporated? 

Mr.  Branch:  Yes. 

Mr.  Friendly:  None  of  them  are  paying  anything  to 
Corporation.  All  of  them  pay  something  to  Pan  American 
Airways,  Incorporated.  Panagra,  of  course,  pays  a  sub¬ 
stantial  service  fee,  Avianca  pays  the  necessary  commis¬ 
sions  which  we  think  are  adequate;  CNAC  pays,'  and  in 
addition,  because  of  certain  special  services  that  are  ren¬ 
dered  to  them,  did  pay  in  1946.  We  are  collecting 

1274  on  that.  When  I  say  “we”  I  mean  Pan  American 
Airways,  Incorporated. 

Mr.  Branch:  You  do  not  mean  the  Corporation? 
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Mr.  Friendly:  The  Corporation  has  not  made  any  charge 
to  any  of  the  companies  in  which  it  has  investment^,  al¬ 
though  it  could,  if  we  are  going  to  press  this  point  of  Pub¬ 
lic  Counsel’s  as  separate  identity  of  the  two  companies  and 
the  necessity  of  making  a  charge.  We  admit  the  separate 
identity  all  right.  We  agree  with  that.  We  think  as  a 
practical  matter  that  there  is  no  particular  gain  by!  im¬ 
posing  another  set  of  allocations  here. 

Mr.  Branch:  Then,  the  thing  in  issue  is  the  service! ren¬ 
dered  by  Inc.,  made  by  these  other  companies,  to  the  overall 
holding  company? 

Mr.  Friendly:  There  is  no  argument  there. 

Mr.  Branch:  Is  that  correct? 

Mr.  Friendly:  Yes. 

Mr.  Branch:  That  is,  as  to  the  question  of  the  amount 
of  service  furnished? 

,  Mr.  Friendly:  Yes,  but  I  would  like  to  make  it  a  ljittle 
clearer.  We  do  not  dispute  at  all  that  Corp.  is  an  entirely 
separate  company,  and  that  it  has  functions  which1  are 
quite  different  from  Pan  American  Airways,  Inc.;  andl  the 
thing  that  Public  Counsel  is  talking  about  is  the  prepara¬ 
tion  of  the  minutes  of  Corp.,  the  preparation  of  proxy  state¬ 
ments  for  it,  and  its  annual  meeting  in  the  preparation  of 
the  prospectus  of  financing  which  is  done  by  officers  of  Pan 
American  Airways,  Incorporated,  and  to  some  extent  by 
outsiders,  and  the  portion  done  by  Pan  American  Airwhys, 
Incorporated,  there  is  no  charge  made  by  Inc.  to 
1275  Corp.  The  Public  Counsel  says  there  should  be.  We 
say  very  well,  if  Corp.  is  to  charge  Inc.,  Inc.  can 
charge  Corp.  right  back.  Who  will  benefit  from  the  fact 
that  Pan  American  Airways  Corporation  conducts  the  re¬ 
lationship  with  the  public,  the  stockholders,  or  others? 
Most  of  the  benefit  certainly  goes  to  Pan  American  Air¬ 
ways,  Incorporated. 

If  we  were  to  charge  Corp.  with  whatever  is  right,  Say, 
$100,000,  they  could  charge  $90,000  back  to  Pan  Ameri  can 
Incorporated. 
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Furthermore,  they  expended  over  $10,000  a  year  primar¬ 
ily  for  the  benefit  of  Pan  American,  Incorporated,  which 
Pan  American,  Incorporated,  does  not  pay  a  nickel  on. 

Again,  we  say  while  they  are  theoretically  correct,  there 
may  be  something  to  Public  Counsel’s  point  as  a  practical 
matter.  There  is  no  impact,  on  the  mail  rate  in  paying  a 
favorable  amount,  and  adjust  something  where  scientific 
exactitude,  if  it  is  realizable  at  all,  and  I  sometimes  wonder 
if  these  formulas  end  up  any  better  than  when  we  started, 
whether  it  is  worth  the  cost. 

Chairman  Landis:  I  am  afraid  that  is  not  too  clear. 
These  services  that  you  are  talking  about  are  rated  for 
Avensa,  and  so  on,  are  rendered  by  Inc.  or  Corp.? 

Mr.  Friendly:  I  think  we  are  getting  confused  now.  The 
services  certainly — the  bulk  of  the  services  that  are  ren¬ 
dered  to  all  these  foreign  companies,  are  renderd  by  Inc., 
and  the  payment  is  made  to  Inc.  Now,  there  are  some  ex¬ 
ceptions  to  that.  For  example,  reference  will  be  made  to 
the  activities  in  connection  with  the  investment  of  Corp. 

and  CNAC.  That  is,  where  it  is  really  acting  as  an 
1276  investor  in  connection  with  the  disposition  of  its  in¬ 
vestment  as  distinguished  from  the  day  to  day 
matter,  such  as  hiring  pilots  and  other  matters  not  related 
to  operations. 

It  is  true  that  there  is  a  function  which  Corp.  performs 
with  respect  to  CNAC.  There  was  a  function  there  that 
Corp.  had  no  regard  to  after  Avianca  had,  and  when  there 
was  a  question  of  the  sale  of  stock  to  the  Columbians. 

It  is  true,  that  the  actual  work  on  that  is  done  by  people 
who  are  paid  by  the  Pan  American  Airways,  Incorporated. 
Inc.  makes  no  charge  to  Corporation  for  what  work  it  does 
on  that,  and  obviously  Corporation  makes  no  charge  to 
Inc.  for  that  company. 

Chairman  Landis:  Corp.  makes  that  charge  to  no  one? 
Corp.  makes  no  charge  at  all? 

Mr.  Friendly:  No  charges  are  made  to  anybody.  Never 
has.  Inc.  collects  what  we  think  is  fair  compensation  under 
the  formulas  we  have  in  force  right  now  from  all  of  these 
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companies  to  whom  it  renders  service,  and  it  renders  pome 
kind  of  service  to  all  of  them  in  varying  degrees. 

Chairman  Landis:  That  is,  all  companies,  whether  they 
are  Avianca  or  Panagra? 

Mr.  Friendly:  Yes.  If  yon  want  to  press  this  question, 
I  suppose  Corp.  could  say  that  it  deserves  some  credit  for 
bringing  some  of  this  business  to  Inc.  Panagra  feels  that 
while  they  are  the  only  one  on  a  fair  proportion,  or  on  an 
added  cost  basis,  it  is  a  profitable  thing  for  Inc.  You  cuold 
pursue  this  endlessly. 

Chairman  Landis:  The  investment  that  is  held  in  Avi¬ 
anca  and  Panagra  is  held  by  Corp.  and  not  by  Inc.? 
1277  '  Mr.  Friendly:  That  is  right. 

Chairman  Lanids:  That  is  not  true  of  some  of  the 
other  subsidiaries? 

Mr.  Friendly:  The  Corp.  holds  Avianca  and  CNAC  and 
Panagra.  All  the  rest  are  held  by  Inc. 

Mr.  Ryan:  But  Inc.  performs  a  service  for  all? 

Mr.  Friendly:  That  is  right.*  The  day  to  day  services 
that  they  are  on  are  services  on  matters  that  come  up  oc¬ 
casionally  with  respect  to  Corp.’s  position  as  an  investor. 
Technically,  that  is  Corp’s  job.  It  gets  the  job  done  by 
using  the  officers  of  Inc.  and  Inc.  does  not  charge  Corp. 
for  that  work  any  more  than  Corp.  charges  Inc.  for  having 
gotten  $40,000,000  of  the  fund  which  provided  Inc. 

Chairman  Landis:  Does  it  use  Panagra  and  Avianca  em¬ 
ployees  in  matters  relating  to  them? 

Mr.  Friendly:  Corp.? 

Chairman  Landis:  Yes. 

Mr.  Friendly:  It  depends  on  the  kind  of  matter  it  isj  It 
is  free  to  call  anytime  on  Panagra  employees  for  infor¬ 
mation,  and  does. 

Chairman  Landis:  It  does  not  get  those  employees  to 
work  for  it  in  any  way  that  it  gets  Inc.  to  work  for  it? 

Mr.  Friendly:  It  is  a  cooperative  effort  in  connection 
with  the  sale  of  Avianca  shares.  I  am  sure  that  employees 
of  Avianca  render  a  considerable  assistance  to  it.  It  is 
always  difficult  in  a  matter  of  that  sort  to  say  to  what 
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extent  they  were  acting  for  Avianca  and  separate  Corp., 
and  to  what  extent  they  were  acting  to  help  its  largest 
stockholders. 

1278  Mr.  Branch:  Inc.  does  do  some  work  for  Corp.  in 
connection  with  its  relations  with  these  three  or  four 

companies  which  it  directly  controls,  is  that  right? 

Mr.  Friendly:  On  those  instances  where  a  problem  comes 
up  which  is  Corp’s  problem,  because  it  relates  to  stock  in¬ 
vestment,  for  example,  the  necessity  of  bringing  down  on 
a  percentage  basis  the  ownership  of  Avianca  shares  may  be 
done.  The  w’ork  that  is  performed  in  the  New  York  office 
is  done  by  people  who  are  on  the  payroll  of  Inc.  Also,  I 
think  it  is  clear  that  they  are  then  doing  Corp’s  work  for 
it.  Inc.  makes  no  charge.  Neither  does  Corp.  make  a 
charge  to  Inc.  for  doing  things  to  benefit  Inc. 

We  say  that  the  thing  is  avrash,  or  actually,  when  you 
look  at  the  figures  that  Inc.  benefits  more  than  it  loses. 

Coming  back  to  these  foreign  companies.  Public  Coun¬ 
sel  wants  to  be  scientific  and  he  proposes  that  they  should 
share  and  we  should  reverse  this  shipping  commission  and 
then  have  these  companies  pay  on  a  ton-mile  basis  in  ex¬ 
actly  the  same  way  as  one  of  Pan  American’s  operating 
divisions. 

We  say  that  while  existing  methods  may  not  measure  up 
to  the  goal  of  the  precise  scientific  exactitude  they  desire, 
that  Public  Counsel’s  method  not  only  would  be  equally 
inexact,  but  what  is  at  least  equally  important,  would 
appear  to  these  companies  to  be  the  height  of  unfairness. 
This  proposal  is  a  purely  statistical  one  and  practically 
ignores  reality.  It  seems  to  me  obvious  that  when  we  ad¬ 
vertise  Pan  American  Airways  system  in  the  English  lan¬ 
guage  to  the  American  public  in  American  periodicals,  our 
Honduran  and  Venezuelan  companies,  most  of  whose 

1279  patronage  is  local,  do  not  get  the  same  proportionate 
benefit  as  to  operations  in  and  out  of  the  United 

States.  If  those  companies  were  asked  to  share  in  our 
advertising  on  a  ton-mile  basis,  they  vrould  perfectly  well 
respond  that  we  should  share  in  the  same  advertising  and 
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on  the  same  basis  of  advertising  that  they  do,  in  their 
country.  For  instance,  take  Pan  American’s  engineering 
department.  A  great  deal  of  the  time  of  that  department 
is  devoted  to  securing  compliance  with  the  requirements 
of  the  Civil  Aeronautics  Administration. 


If  these  local  companies  were  asked  to  share  in  Pan 
American’s  Corp.  in  complying  with  United  States  aero¬ 
nautical  requirements,  they  might  appropriately  ask  Pan 
American  to  share  in  their  costs  of  compliance  with  local 
requirements. 

Similarly,  executive  expenses.  Pan  American’s  execu¬ 
tive  department  actually  manages  Pan  American,  bu  t  these 
national  companies  have  their  own  executives  who  manage 
them,  and  Pan  American’s  role  is  merely  that  of  an  ad¬ 
visor  thousands  of  miles  off. 

For  these  and  other  reasons,  Pan  American  would  never 
succeed  in  collecting  on  any  such  basis  as  Public  Counsel 
suggests,  and  I  say  that  even  in  respect  of  companies  where 
we  have  majority  control. 

Actually,  Public  Counsel’s  figures  afford  the  best  pos¬ 
sible  demonstration  as  to  why  the  charges  should  be  left 
as  they  are.  I  think  I  have  said  enough  to  show  that  any 
suggestion  of  charging  the  national  companies  on  the  same 
weighting  as  the  divisions  would  be  clearly  unfair. 

Just  to  illustrate,  suppose  they  were  charged  on  a  formu¬ 
la  which  gave  their  ton-mtfes  a  weighting  half  of 
1280  that  of  the  divisions,  a  formula  to  which  they  would 
still  be  violently  opposed,  the  1945  charges  would 
have  amounted  to  $270,000.  They  would  have  been  opposed, 
because  it  would  have  meant  a  share  of  expenses  to  which 
they  had  derived  no  benefits  from. 

On  that  basis,  you  can  take  the  figures  in  attached  Public 
Counsel’s  brief,  and  you  would  find  that  if  you  cut  their 
weighting  down  to  50  per  cent,  they  would  then  pay  us  in 
1945  the  sum  of  $270,000.  That  would  be  as  against  that 
which  we  collected,  or  paid  to  us,  $228,000  in  purchasing 
and  shipping  commissions,  plus  overriding  sales  commis¬ 
sions  of  $25,000,  or  a  total  of  $253,000.  That  would  repre- 
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sent  an  extra  two  and  a  half  per  cent  that  we  got  out  of 
being  a  general  agent,  as  against  being  a  travel  agent  for 
them. 

The  amoung  we  collected,  $253,000,  was  on  a  basis  that 
everybody  was  happy,  as  against  the  figure  of  $270,000 
which  we  think  was  absolutely  the  maximum  on  any  such 
theory  as  Public  Counsel  proposes. 

That  leads  me  to  another  reference  to  the  past. 

Public  Counsel  treats  that  as  a  brand  new  question.  It 
is  not  new  at  all.  It  was  gone  into  most  exhaustively  in 
the  first  Latin  American  rate  case.  The  Board  there  left 
our  practices  undisturbed.  You  did  that  although  the  case 
for  having  the  Latin  American  companies  share  in  these 
expenses  was  far  stronger  than  it  is  today.  At  that  time 
we  had  100  per  cent  ownership  in  three  of  the  four  largest 
companies,  and  about  85  per  cent  in  the  fourth,  whereas  in 
1945  the  percentages  were  in  the  high  50 ’s  in  the  case  of 
three,  and  46  per  cent  in  the  case  of  the  fourth. 

1281  In  the  years  between,  there  has  been  a  tremendous 
increase  both  in  the  ability  of  these  companies  to 
provide  themselves  with  adequate  local  management,  and 
in  the  determination  of  the  countries  wdiere  they  operate, 
that  they  shall  be  locally  managed.  This  to  me  seems  an¬ 
other  striking  illustration  of  the  necessity  of  stare  decisis. 

I  do  not  suggest  that  when  the  Board  had  once  estab¬ 
lished  a  principle  in  connection  with  rate  cases,  it  can  never 
change  the  principle,  however  much  conditions  may  change. 
I  do  suggest  two  things.  The  first  of  those  is : 

We  should  not  have  to  retry  these  same  questions  in 
every  single  rate  case,  as  we  have  had  to  do  with  this  issue 
here. 

Second :  If  there  is  ever  to  be  a  change,  the  change  must 
not  be  made  reroactively.  We  are  dealing  here  with  1945, 
a  period  two  years  past.  It  is  very  easy  for  Public  Coun¬ 
sel  to  play  around  with  figures  and  come  up  with  the  fine 
idea  that  instead  of  the  $228,000  which  we  collected  in  the 
purchasing  and  shipping  commissions,  we  should  have  col¬ 
lected  $466,298.  We  could  not  collect  a  penny  of  that  to- 
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day.  We  did  what  we  did,  under  a  method  of  charging 
system  expense  which  had  been  scrutinized  by  the  Board, 
and  had  been  left  undisturbed. 

I  do  not  think  we  can  fairly  be  asked  to  charge  it  retro¬ 
active. 

My  next  point  is  vacation  pay.  I  do  not  think  that  we 
should  be  asked  to  change  it  retroactively.  The  eqijity  of 
doing  it  retroactively  must  be  apparent.  Coming  to  vaca¬ 
tion  pay,  it  is  a  complicated  subject,  and  one  that  is 
1282  difficult  to  understand.  Under  our  personnel  prac¬ 
tices,  vacations  are  earned  in  one  year,  and  taken  in 
the  next  year.  However,  Pan  American  records  the 
amounts  paid  to  employees  as  expenses  when  these  are 
payable. 

These  are  paid  regardless  of  whether  the  employee  is  at 
work  or  on  vacation.  In  normal  operations,  of  course,  va¬ 
cations  earned  and  vacations  taken  will  tend  to  equalize. 
Again,  this  is  a  case  where  the  additional  scientific  gain 
from  handling  vacations  on  a  reserve  basis  has  not  ap¬ 
peared  to  Pan  American,  or  the  air  carriers  generally,  to 
warrant  the  additional  accounting  expense. 

When  Pan  American  entered  into  the  Navy  contracts, 
the  Navy  desired  that  vacations  should  be  handled  on  an 
accrual  basis  as  of  the  beginning  and  the  end  of  the  con¬ 
tract.  That  is,  on  a  reserve  basis.  Accordingly,  we  paid 
the  Navy  an  amount  equal  to  the  cost  of  providing’  vaca¬ 
tions  which  had  been  earned,  but  not  taken  at  the  o  pening 
day,  and  the  Navy  agreed  to  pay  us  the  cost  of  the  vaca¬ 
tions  earned,  but  not  taken  at  the  closing  day.  We  con¬ 
tended  that  those  payments  back  and  forth,  between  Pan 
American  and  the  Navy,  should  be  disregarded  as  pay¬ 
ments  under  war  contracts  have  generally  been. 

This  was  subject,  however,  to  one  exception.  In  the 
first  Alaska  case,  the  Board  recognized  as  expense,  the  pay¬ 
ment  which  we  made  to  the  Navy  for  vacations  earned,  but 
not  taken  as  of  the  beginning  of  the  contract.  Actually, 
this  accounts — this  allowance  cannot  involve  aijy  cor¬ 
responding  financial  benefit  to  us,  because  of  the  offset  that 
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I  mentioned.  We  concede  that  we  should  be  charged 

1283  with  a  portion  of  the  payment  made  from  the  Navy 
at  the  end  of  the  contract  equal  to  the  amount  that 

you  previously  allowed  for  payment  that  we  made  to  the 
Navy  at  the  beginning. 

Public  Counsel’s  position  on  the  other  hand  is  that  the 
payments  made  by  the  Navy,  in  respect  of  vacations  earned 
but  not  taken  as  of  the  end  of  the  contract  would  be  sub¬ 
ject  to  that  excepion  in  regard  to  the  Atlantic,  which  he 
will  cover,  I  am  sure,  should  be  deducted  from  our  ex¬ 
penses  from  the  Review  Board’s  theory  that  evidently  the 
Navy  provided  us  with  a  reserve  for  certain  of  the  vaca¬ 
tions  taken  during  that  review  period. 

If  Public  Counsel  would  follow  through  and  allow  an 
expense  of  the  Review  Board  in  excess  of  the  reserve  re¬ 
quired  as  of  the  end  of  the  period  over  that  provided  by 
the  Navy  at  the  beginning,  we  would  have  no  complaint 
about  it.  He  would  then  be  consistent  in  his  thinking. 
What  is  proposes  is  simply  an  amount  paid  by  the  Navy 
be  cosidered  in  the  reduction  of  expense  and  leave  us  with 
another  set  of  unprovided  vacations  at  the  end  of  the  pe¬ 
riod.  We  thus  would  not  be  allowed  either  the  amount  we 
actually  paid  to  our  employees  in  1945,  as  we  -would  be 
under  a  cash  basis,  nor  the  increase  in  our  liability  for  va¬ 
cations  earned,  but  not  taken,  as  we  would  be  under  an 
accrual  system.  We  would  have  something  less  than 
either,  which  is  kind  of  a  mongrel  system  that  is  partly 
cash  and  partly  accrual,  and  admittedly  would  result  in 
understanding  the  1945  expense. 

Public  Counsel’s  reason  for  this  is  that  he  is  afraid 
that  unless  the  Board  does  that  we  are  going  to  be  paid 
twice  for  vactions  earned  during  the  Navy  contract, 

1284  and  taken  afterward.  I  think  the  idea  that  we  will 
be  receiving  a  windfall,  as  he  says,  is  coming  from 

looking  at  the  problem  only  at  the  vacations  actually  taken 
in  1945,  and  forgetting  that  while  they  were  being  taken, 
others  were  accruing. 
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If  von  want  to  look  at  the  thing  philosophically,  it  seems 
to  me  that  the  only  way  that  we  got  a  windfall  is  that  we 
get,  if  you  want  to  call  it  such,  at  the  end  of  our  corporate 
life,  a  portion  of  our  then  accrued  vacation  liability  will 
have  been  provided  for  by  these  funds. 

Looking  at  it  in  a  somewhat  more  immediate  fashion,  the 
only  way  in  which  we  benefit  from  this  is  due  to  the  fact 
that  the  inventory  of  vacations  earned,  but  not  taken,  was 
higher  at  the  end  of  the  Navy  contract  than  at  the  begin¬ 
ning. 

If  they  were  the  same  payments  on  Public  Counsel’s 
theory  to  the  extent  there  is  any  benefit  there,  we  thjink  it 
would  be  clearly  intended  by  the  Navy  contract,  and  that 
the  Board  should  not  single  that  one  out  for  consideration 
in  these  cases  without  considering  many  other  items. 
There  are  very  many  items  in  that  contract  that  operated 
very  much  the  other  way.  It  was  a  matter  that  was  con¬ 
sidered  by  the  parties,  and  should  be  left  there. 

»*##*«=***# 

1286  Finally,  I  come  to  the  subject  of  revenue.  We  are 
in  controversy  with  Public  Counsel  as  to  the  item  in 
respect  of  the  Atlantic  Division  going  back  to  pre-]Pearl 
Harbor  days.  During  1939-1940,  and  1941,  the  Atlantic 
Division  carried  a  considerable  amount  of  mail  from 
12S7  the  Axis  nations  and  countries  later  occupied  by 
them. 

As  of  Pearl  Harbor,  the  amount  unpaid  for  this  mail  was 
$432,000.  Determining  that  these  accruals  were  uncol- 
lectable,  the  carrier  wrote  them  off  in  January,  1942. 
After  the  war  was  over,  we  restored  them  to  the  balance 
sheet.  None  of  them  has  yet  been  collected. 

Public  Counsel  now  claims  that  these  bills  for  seivices 
rendered  in  1941  and  prior  years,  on  which  we  have;  still 
not  received  payment,  should  be  considered  as  revenue  ac¬ 
cruing  to  the  Atlantic  Division  in  1945.  I  want  to  make 
it  crystal  clear  at  the  outset  that  the  Board  never  ga|ve  us 
a  mail  rate  which  reimbursed  us  for  the  sums  we  wroi[e  off. 


Vi 
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It  is  tame  that  these  write-off’s  were  noted  in  the  Second 
Atlantic  rate  case,  where  we  sought  additional  pay  for  the 
Atlantic  service  above  the  two  trips  a  week  for  which 
rates  were  originally  fixed,  but  the  Board  did  not  give  us 
a  single  penny  above  the  amounts  fixed  way  back  in  1939. 

Therefore,  I  think  it  is  simply  playing  on  words  to  say 
that  you  made  an  allowance  for  write-off’s  of  these  foreign 
mail  accounts.  With  that  idea  of  double  payments  thus 
out  of  the  wmy,  we  can  look  at  these  items  for  what  they 
are,  and  they  bear  not  the  slightest  relationship  to  1945, 
and  on  no  conceivable  theory  of  accounting  would  they 
enter  into  a  report  of  1945  operations. 

They  were  neither  earned  during  1945,  nor  received  dur¬ 
ing  1945.  They  have  no  more  to  do  with  the  periods  here 
under  review  than  did  the  losses  of  the  Bermuda  service 
prior  to  1939,  which  you  have  consistently  refused  to 
recognize.  They  have  no  more  to  do  with  the  1945 
1288  operation  than  the  seven  or  eight  hundred  thousand 
dollars  that  we  lost  at  the  Bermuda  service  prior  to 
1939,  or  many  other  items  that  I  would  like  to  mention  in  the 
case  of  the  Atlantic  operation. 

In  the  case  that  was  argued  yesterday,  the  staff  stressed 
the  importance  of  accurately  classifying  the  revenues  and 
expenses  of  each  year.  . 

They  are  here  urging  the  inclusion  in  1945  revenues  that 
does  not  have  a  remote  relationship  to  that  year.  How¬ 
ever,  our  objection  is  not  merely  one  of  accounting  theory, 
or  with  respect  to  the  integrity  of  the  review  period,  but 
we  object  to  the  motion  of  utilizing  a  case  such  as  this  to 
rake  over  the  matters  that  have  long  since  been  disposed  of. 

One  reason  we  object  to  it,  and  I  say  this  in  frankness 
and  hope  that  it  will  not  be  dismissed  or  understood,  is 
that  we  think  it  would  be  considered  as  a  one-way  street. 
We  have  found,  repeatedly,  that  the  figures  on  which  the 
case  has  been  decided,  have  omitted  some  item  of  expense, 
which  does  not  come  to  our  attention  until  much  later  on. 

For  one  thing,  foreign  tax  claims  often  do  not  turn  up 
for  years. 
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After  the  Atlantic  1942  case  was  decided,  we  found  that 
a  large  amount  of  westbound  mail  which  we  had  supposed 
to  be  foreign  mail  payable  at  $10  per  pound  turned  out  to 
be  U.  S.  soldier  mail  payable  at  $1.50  a  pound?  Wq  took 
our  medicine  on  that.  We  have  every  reason  to  thijk  that 
the  amounts  which  the  Army  will  require  us  to  consider  as 
expenses  of  commercial  service  will  exceed  anything  on 
which  we  have  had  evidence  to  present.  If  w^  were 
1289  to  write  up  some  subsequent  year,  items  like  that,  I 
don’t  think  there  is  any  question  but  we  would  be 
told  to  stay  within  the  review  period.  We  think  thai;  there 
is  no  reason  for  a  different  rule  here  because  it  is  not  yet 
certain  that  these  items  may  come  out  well  for  us,  rather 
than  badly,  as  they  usually  do. 

Now,  if  the  Board  accepts  what  I  have  said  up  to  this 
point,  we  have  made  a  case,  as  you  will  see  by  these  sheets, 
for  a  need  rate  of  about  $3,261,000  for  the  Atlantic  for 
1945,  and  of  $3,221,000  for  Alaska  for  the  17  months’  pe¬ 
riod  commencing  August  1,  1944,  and  ending  December 
31,  1945. 

**#**«*##* 

1302  Mr.  Ryan:  From  your  description  of  earlier 
transactions  between  Inc.  and  Corp.,  I  got  the  im¬ 
pression  that  the  theory  underlying  the  transactions  was 
that  there  was  an  identity  of  economic  interests. 

Mr.  Friendly:  No. 

Mr.  Ryan :  I  got  the  impression  that  they  were  separate 
entities. 

Mr.  Friendly:  No,  sir.  It  was  an  identity  of  interest. 
Pan  American  is  a  holding  company.  Its  interest  is  in  the 
holding  of  stock  of  these  companies,  namely,  Pan  Amer¬ 
ican  Airways,  Panagra,  CNAC,  and  Avianca.  I  said  that 
the  bulk  of  Pan  American  Airways  Corporation  acti  vities, 
the  bulk  was  not  the  whole,  benefited  Pan  American  Air¬ 
ways,  Inc.,  which  is  by  far  its  largest  investment. 

Mr.  Ryan :  Are  Pan  American  officers  and  the  directors 
also  officers  and  directors  of  Corp.  ? 
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Mr.  Friendly:  Generally  speaking,  yes. 

Mr.  Ryan:  Their  credit  is  identical?  Rather,  Inc.  de¬ 
rives  credit  from  Pan  American  Airways  Corporation? 

Mr.  Friendly:  I  would  say  it  is  Pan  American 

1303  Corporation  credit  made  available  to  assist  Pan 
American,  Inc. 

Mr.  Ryan:  Pan  American  Airways  Corporation  has  a 
total  ownership  of  Pan  American  Airways,  Inc.? 

Mr.  Friendly:  Yes. 

Mr.  Ryan:  Then,  the  Alabama  Power  case,  would  that 
not  be  considered  a  separate  corporate  entity  and  be  con¬ 
sidered  a  corporation  fixture  and  conclusion  supported 
there  was  an  identity  of  economic  interest  involved,  was 
it  not? 

Mr.  Friendly :  As  I  recall  that  case,  Mr.  Ryan,  that  was 
a  case  under  the  license  provisions  of  the  Federal  Power 
Act  and  dealt  with  the  subject  of  aboriginal  cost,  some¬ 
thing  which  I  have  an  unfortunate  experience  in  another 
connection  with. 

That  case  decided  something  as  to  a  profit  charged  by 
a  parent  to  a  subsidiary  in  connection  with  some  construc¬ 
tion  work  that  could  not  be  recorded  by  the  subsidiary  in 
its — under  the  aboriginal  cost  doctrine. 

Mr.  Ryan:  That  is,  no  profit  accrued.  They  were  con¬ 
sidered  a  single  economic  entity,  although  it  was  a  cor¬ 
porate  structure.  It  was  distinguished,  as  I  recall,  from 
the  Bell  Telephone  case  where  Justice  Hughes  said  that 
although  the  Bell  Telephone  was  in  90  per  cent  of  Indiana, 
they  have  separate  officers  and  directors.  They  conduct 
their  business  separately. 

Mr.  Friendly :  I  would  say  the  distinction  about  the  Bell 
Telephone  case — rate  case — was  where  they  allowed  a 
proper  payment  to  the  AT&T  as  to  expense,  the  other  case 
I  mentioned  the  Alabama  Power  case,  is  an  aboriginal  cost 
case  and  a  going  case,  as  I  recall  the  opinion.  I 

1304  would  not  take  an  oath  as  to  this.  The  Court  spe¬ 
cifically  said  it  was  not  going  to  pass  at  all  as  to 

what  would  be  proper  for  rate  purposes.  However,  while 
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we  press  this  point,  I  do  not  want  the  Board  to  get  the  im¬ 
pression  that  our  case  on  this  stage  of  the  matter  is  rest¬ 
ing  by  any  means  exclusively  on  the  argument  as  to  sepa¬ 
rate  identity  of  Pan  American  Airways  Corporation,  and 
we  press  the  point,  and  we  think  it  is  very  important,  but 
there  are  very  many  other  points  allied  to  the  safiie 
conclusion. 

*  *  *  #  *  *  «  *  #;* 

1306  Oral  Argument  of  William  C.  Burt 
on  Behalf  of  the  Public 

Mr.  Burt:  Mr.  Chairman  and  Members  of  the  Board,  as 
is  usual  in  a  Pan  American  rate  case  the  Board  is  here 
facing  issues  which  involve  a  substantial  amount  of  Gov¬ 
ernment  money.  The  importance  of  this  case,  however, 
does  not  lie  primarily  in  the  large  amount  of  money  in¬ 
volved.  It  goes,  I  think,  a  little  deeper  than  that. 

The  issues  in  both  the  Atlantic  and  Alaska  proceedpig 
relate  primarily  to  a  period  of  conversion  from  military 
to  commercial  operation.  Your  resolution  of  those  issues 
has  important  implications  in  establishing  the  principles 
which  you  will  employ  in  fixing  rates  for  the  converson  and 
the  post-war  period. 

#*•*#*#*** 

Some  mention  should  also  be  made  of  the  Pan 

1322  American  contention  that  since  the  actual  sale  of 
CNAC  was  actually  made  by  Pan  American  Air¬ 
ways  Corporation,  the  holding  company,  profits  on  the 
sale  of  CNAC  shares  are  really  profits  of  the  holding  com¬ 
pany,  and  not  the  operating  company,  Pan  American  Air¬ 
ways,  Inc. 

The  facts  of  the  transaction  are  the  best  refutation  of 
this  contention.  Pan  American  Airways7  Inc.,  is  a  wholly 
owned  subsidiary  of  Pan  American  Airways  Cor- 

1323  poration.  The  officers  and  directors  are  substan¬ 
tially  identical.  There  is  a  unit  of  purpose ;  theri  is 

no  passive  holding  of  the  stock.  It  is  a  complete  and  thor¬ 
ough  domination. 
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Pan  American  Airways,  Inc.,  has  held  this  investment 
for  ten  of  the  thirteen  years  of  Pan  American’s  interest 
in  it.  The  record  shows  that  during  the  entire  period  of 
Pan  American’s  interest  in  China  National,  Pan  American 
Airways,  Inc.,  or  its  predecessors — not  Pan  American  Cor¬ 
poration — has  been  the  entity  which  has  managed  the  in¬ 
terest  in  China  National  and  incurred  the  expenses. 

The  close  relationship  of  “Inc”  to  China  National  is  em¬ 
phasized  by  the  following  facts:  “Inc”  bore  all  the  ex¬ 
penses  of  the  technical  experience  supplied  China  National; 
“Inc”  appointed  the  officers,  directors,  and  department 
managers  of  China  National;  “Inc”  absorbed  the  losses 
incurred  on  the  operation  of  Route  3  for  China  National; 
“Inc”  trained,  without  charge,  pilots,  mechanics,  radio 
operators,  and  traffic  personnel  for  China  National. 

In  short,  Pan  American  Airways,  Inc.,  has  controlled 
the  investment  and  has  incurred  all  costs  of  building  up 
the  investment.  This  was  true  even  during  the  short  period 
when  the  stock  was  technically  held  by  Pan  American  Air¬ 
ways  Corporation. 

When  the  stock  was  passed  as  a  dividend  in  kind  to  Pan 
American  Airways  Corp.  in  January  1945,  Pan  American 
knew  that  in  July  1945  the  Chinese  Government  would  have 
the  right  to  buy  out  that  interest. 

One  of  the  things  that  influenced  the  decision  to  transfer 
to  Pan  American  Airways  Corp.  was  a  tax  advan- 
1324  tage  from  such  a  sale.  To  argue  now  that  the  profit 
from  this  investment  which  was  built  up  and  con¬ 
trolled  by  Pan  American  Airways,  Inc.,  must  be  ignored 
as  revenue  of  Pan  American  Airways,  Inc.,  in  determining 
need  is  to  sanctify  the  corporate  entity  at  the  expense  of 
reality. 

The  China  National  transaction  is,  I  believe,  typical  of 
cases  where  the  corporate  entity  of  a  holding  company  and 
wholly  owned  subsidiary  may  be  disregarded  to  effectuate 
a  legislative  purpose. 

The  cases  in  support  of  this  doctrine  are  set  forth  in 
some  detail  in  Appendix  B  of  the  brief.  Suffice  it  to  say 
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here  that  the  courts  and  administrative  agencies  have  not 
hesitated  to  disregard  the  corporate  entity  when  necessary 
to  accomplish  a  statutory  purpose. 

The  Interstate  Commerce  Commission  has  pierced  the 
corporate  veil  when  essential  to  the  proper  development  of 
the  tariff,  certificate,  acquisition  or  merger  provisions  of 
the  Interstate  Commerce  Act  or  the  Motor  Carrier  Act. 
The  Federal  Power  Commission  and  State  Utility  Com¬ 
missions  have  not  hesitated  to  do  so  when  necessaty  to 
avoid  the  frustration  of  a  statutory  purpose  and  they  have 
been  uniformly  supported  by  the  courts. 

This  Board  has  had  occasion  to  declare  its  power  l|o  ig¬ 
nore  the  corporate  entity  when  necessary  to  exercise  con¬ 
trol  over  an  acquisition,  a  contract,  or  in  granting  a  fo  reign 
air  permit. 

Section  406(b)  indicates  a  clear  legislative  purpose  that 
a  carrier  should  resort  to  its  own  resources  before  receiv¬ 
ing  subsidy  payment  from  the  public  treasury.  This 
1325  legislative  purpose  will  be  frustrated  if  t 
porate  entities  are  permitted  to  obscure  the 
of  the  China  National  transaction. 

This  Board  certainly  cannot,  through  corporate 
lation,  however  legitimate,  be  deprived  of  its 
obligation  to  consider  the  extent  to  which  this  profit 
be  taken  into  account  in  determining  the  need  of 
American  Airways,  Inc.  This  decision  should  be 
the  merits. 

1343  Chairman  Landis:  Would  you  allow  intere 
what  the  Government  owes  but  hasn’t  paid? 

Mr.  Burt :  I  listened  to  the  questions  this  morning. r 
is,  of  course,  a  standard  executive  department  policy  1 
has  been  supported  in  the  courts  that  no  interest  is  t 
able  on  a  Government  obligation.  I  think  I  am  goi 
have  to  say  that  I  agreed  with  Mr.  Friendly  this  mo 
on  that,  though. 
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It  seems  to  me  that  the  dollar  that  Pan  American  ad¬ 
vances  because  of  this  deficit  is  like  any  other  dollar  they 
put  in  the  air  transportation  business.  I  don’t  think 

1344  you  can  take  a  dollar  and  trace  it  back  to  its  funds 
and  say  it  is  due  from  the  United  States  mail  pay. 

They  put  that  dollar  in  there  to  run  airplanes,  to  buy  gaso¬ 
line,  and  it  seems  to  me  it  is  like  anv  other  dollar  that  is 
put  in  the  transportation  business. 

I  think  the  grounds  for  the  decision  shouldn’t  be  that, 
but  it  should  be  that  the  three  months’  rule  is  adequate  in 
the  long  run,  and  that  even  if  there  is  a  temporary  decision. 

Chairman  Landis:  Let’s  look  at  that.  Pan  American  sets 
down  here  as  its  net  working  capital  $2,500,000.  Let’s  as¬ 
sume  that  that  is  a  reasonable  amount. 

Mr.  Burt :  Yes,  sir. 

Chairman  Landis:  Now,  it  sets  down  as  estimated  mail 
pay  receivable  $1,600,000. 

Mr.  Burt:  Where  is  that,  Mr.  Chairman? 

Chairman  Landis :  That  is  on  page  1  of  their  exhibit. 

You  have  $2,500,000.  Let’s  assume  that  that  is  a  reason¬ 
able  working  capital.  Let’s  not  worry  about  your  particu¬ 
lar  quarrel  with  that.  Then  they  add  $1,600,000  as  esti¬ 
mated  United  States  mail  pay  receivable.  If  that  is  an 
overdue  account  receivable,  it  would  probably  be  paying 
interest. 

Now,  if  they  needed  that  money,  they  would  either  have 
gotten  that  money  by  borrowing  or  by  equity  financing  or 
something  of  that  nature.  It  would  seem  to  me,  if  they 
needed  that  money  and  they  had  to  borrow  that  money,  the 
interest  there  would  show  up  in  expenses ;  or  if  they  got  it 
by  way  of  equity  financing,  the  cost  of  acquiring  the  money 
might  show  up  somehow  or  other  as  expenses;  but  by 
putting  it  in  as  part  of  the  rate  base,  they  are  theo- 

1345  retically  getting  a  return  on  that  money  of,  we  will 
say,  10  per  cent  as  against  a  carrying  charge,  which 

might  be  included  in  operating  expenses,  of  less  than  10 
per  cent,  if  they  actually  needed  the  money  in  hand  instead 
of  putting  it  out  as  a  sort  of  an  account  receivable  on 
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which  no  interest  is  being  paid,  because  it  is  account  re¬ 
ceivable  against  the  Government. 

Mr.  Burt:  Well,  in  the  first  place,  it  seems  to  me  that  the 
working  capital  allowance  that  we  give  is  adequate  to  cover 
a  delay. 

Chairman  Landis :  I  am  not  arguing  that  point. 

Mr.  Burt :  Yes ;  I  could  agree  with  you,  Mr.  Chairman,  if 
you  were  talking  about  the  equipment  purchase  fund  where 
you  have  a  dollar  that  is  not  immediately  used  and  useful 
in  the  operation  today. 

Chairman  Landis:  They  are  entitled  to  that  $1,600,|000 
now,  let’s  assume.  They  are  entitled  to  that.  It  is  just  the 
cumbersome  bureaucracy  that  keeps  them  from  getting  it. 
That  is  the  argument ;  they  should  have  that  in  hand ;  ^ind 
we  agree  they  should  have  it.  Nevertheless,  this  Govern¬ 
ment  is  so  bureaucratic  that  if  they  don’t  have  it  in  hand 
it  won’t  even  pay  interest;  therefore,  it  won’t  pay  interest 
on  it,  but  we  will  say  they  need  that  fund  for  working  cap¬ 
ital  purposes. 

For  some  reason  they  need  that  money.  They  ought  to 
be  entitled  to  go  out  and  borrow  from  the  bank  and  say 
that  that  is  operating  expense,  carrying  charge ;  but  if  they 
put  it  in  here  as  part  of  the  rate  base  instead  of  reimburs¬ 
ing  themselves  for  carrying  charge  or  for  interest,  they 
are  then  getting  a  return  on  that  that  is  determined 
1346  by  the  over-all  return  for  the  rate  base,  it  would 
seem  to  me. 

Mr.  Burt:  It  is  painful  for  me  to  argue  Mr.  FriendlV’s 
case,  but  I  cannot  see  the  difference  between  the  dollarj  in 
there  because  of  that  delay  and  the  dollar  put  in  there  be¬ 
cause  they  had  to  buy  aircraft.  I  cannot  distinguish  it  in 
my  own  mind. 

In  my  brief  I  put  that  in  the  argument  and  dropped  it 
in  the  oral  argument. 

Mr.  Ryan:  There  I  was  confusing  what  I  had  in  mind 
and  what  the  Board  did  from  memory.  But  this  Board  went 
even  further  than  what  Mr.  Landis  suggests  is  now  in  the 
American  rate  case,  because  the  American  had  working 
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capital  of  about  $5,500,000  in  excess  of  the  amount  estimat¬ 
ed  required  for  its  air  transportation  operations.  That  was 
the  proceeds  of  this  preferred  stock  issue  which  carried 
$4.25  dividend. 

The  Board  admitted  that  into  the  investment  which  con¬ 
stituted  the  rate  base;  but  instead  of  allowing  a  profit  on 
it  which  was  equal  to  the  carrying  charges,  the  $4.25  which 
they  had  to  pay  in  dividends  on  that  preferred,  the  Board 
gave  it  the  10  per  cent  which  they  had  given  investment  in 
aircraft  being  used  and  useful. 

Mr.  Burt :  I  intended  to  discuss  that  case  later.  It  seems 
to  me  that  what  the  Chairman  is  really  pointing  toward, 
and  something  we  really  should  have  in  the  rate  cases,  is  a 
rate-of-return  study.  I  don’t  think  you  can  talk  about  what 
they  have  to  pay  for  a  particular  dollar  that  they  have  in 
their  operation  unless  you  are  talking  about  a  rate-of- 
return  study. 

1347  If  you  start  segregating  the  return  on  a  dollar 
from  accrued  mail  pay  and  the  dollar  for  aircraft,  I 
think  you  are  doing  something  different. 

Chairman  Landis:  No.  It  has  nothing  to  do  with  return, 
and  it  seems  to  me  a  very  good  way  to  penalize  cumber¬ 
some  bureaucracy.  It  might  be  desirable. 

Mr.  Burt:  If  there  is  any  evidence  that  the  delay  was 
occasioned  necessarily  by  some  cumbersome  bureaucracy, 
it  might  be,  but  I  don’t  think  the  record  shows  that. 

The  remaining  investment  issue  deals  with  the  equipment 
purchase  fund  of  $25,000,000  established  by  Pan  American 
in  June  1945.  The  funds  were  originally  borrowed  by  Pan 
American  Airways  Corporation,  the  holding  company,  at 
three-quarters  of  one  per  cent  interest.  They  were  then 
transferred  to  Pan  American  Airways,  Inc.,  and  assigned 
to  the  various  operating  divisions  on  the  basis  of  the  con¬ 
templated  assignments  of  Constellations. 

They  were  invested  in  seven-eighth  per  cent  Treasury 
Certificates.  After  the  fund  was  set  up,  the  bank  loan  was 
repaid  out  of  the  equity  financing  that  Pan  American  con¬ 
summated  in  July  1945.  Here,  again,  the  issue  is  of  tre- 
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mendous  monetary  importance.  If  these  funds  ar^  in¬ 
cluded  in  the  rate  base,  it  would  triple  the  rate  base  in  the 
Atlantic  Division  and  would  almost  double  the  rate,  itself. 
Likewise,  in  the  Alaska  Sector,  the  rate  base  investment 
made  would  be  increased  25  per  cent. 

1354  A  word  should  be  said  about  system  expenses.  The 
New  York  office  of  Pan  American  performed,  as  you 

know,  certain  services  for  the  operating  divisions  of  Pan 
American  and  the  national  companies  like  Cubana  and 
Panair,  which  were  controlled  by  Pan  American. 

These  system  expenses  are  distributed  to  the  operating 
divisions  on  the  basis  of  the  relative  useful  ton  miles  flown. 
No  such  distribution  is  made  to  the  national  compa|nies. 
They  are  charged  commissions  for  sales,  purchases,  and 
shipping,  and  these  commissions  are  said  to  be  llarge 

1 355  enough  to  cover  any  system  expense  incurred. 

I  think  it  is  a  mistake  to  consider  these  national 
companies  as  unimportant  minutiae  dangling  on  the  peri¬ 
phery  of  Pan  American.  I  think  Mr.  Friendly’s  argument 
implied  that.  In  1945,  45  per  cent  of  all  the  useful  ton 
miles  flown  by  Pan  American  were  flown  by  the  national 
companies. 

I  think  if  you  read  the  prospectus  filed  with  the  SEC 
by  Pan  American  in  connection  with  the  1945  stock  issue 
you  will  see  the  importance  of  these  national  companies  in 
respect  to  the  whole  Pan  American  operation.  This  im¬ 
portance  is  mentioned  for  two  reasons :  First,  it  seems  that 
a  large  and  integral  part  of  Pan  American’s  operations  is 
largely  beyond  your  control  and  inevitably  affects  the 
financial  health  of  the  certificated  operations  which  are 
under  your  control. 

This  should  be  considered  in  determining  your  invest¬ 
ment  policy  under  the  China  National  issue.  Second,  it 
implies  that  system  expense  should  be  allocated  to  these 
companies  on  the  same  basis  as  it  is  to  the  operating 
divisions. 
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The  record  shows  that  Pan  American  exercised  substan¬ 
tial  supervision  and  furnished  substantial  services  to  the 
national  companies. 

While  time  does  not  permit  naming  all  the  services  per¬ 
formed,  suffice  it  to  say  that  the  Accounting  Department  of 
Pan  American  set  forth  regulations  as  to  the  maintenance 
of  accounts  and  reports  of  national  companies,  reviewed 
them  from  time  to  time  to  see  if  they  were  properly  kept, 
and  if  they  were  not,  issued  instructions. 

1356  The  Traffic  Department  exercises  general  super¬ 
visory  control  over  the  traffic  policy  of  the  national 
companies  to  the  same  extent  as  it  does  over  the  traffic  pol¬ 
icy  of  the  operating  divisions.  The  facilities  of  the  Pan 
American  Engineering  Department  are  employed  to  deter¬ 
mine  the  most  suitable  equipment  and  Pan  American  ap¬ 
proves  the  type  of  equipment  furnished  just  as  they  do  for 
the  operating  divisions. 

This  problem  of  charges  to  subsidiaries  is  as  old  as  pub¬ 
lic  utility  regulation,  itself.  The  basic  problem  is  that  the 
charges  are  not  determined  by  arms  length  bargaining. 
There  is  a  regrettable  and  natural  tendency  to  overcharge 
that  unit  whose  expenses  are  underwritten  by  rates.  The 
abuses  of  these  contracts  were  so  flagrant  that  the  Public 
Utility  Holding  Act  prohibits,  in  most  of  the  utility  field, 
holding  companies  from  performing  service,  sales  or  con¬ 
struction  contracts  for  operating  subsidiaries. 

I  do  not  mean  to  be  unfair  to  Pan  American.  It  may  be 
that  the  commissions  more  than  cover  the  cost  of  all  serv¬ 
ices  rendered.  But  if  they  do  so  it  is  merely  accidental. 
There  is  no  relation  between  a  commission  on  the  sale  of  a 
ticket  and  the  work  performed  for  a  national  company  by 
Pan  American’s  Engineering  Department. 

What  strikes  me  as  particularly  significant  is  that  Pan 
American  submitted  no  cost  study  at  all  on  the  relationship 
between  commissions  charged  and  services  rendered.  Of 
course,  it  was  said  that  management  generally  reviewed  the 
commissions  and  thought  they  were  adequate.  But  this 
review  is  apparently  as  casual  as  a  spring  breeze, 
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1357  and  it  seems  to  me  that  Pan  American  would  x^ot 
have  merely  whiffed  at  these  costs  if  the  transactions 

had  really  been  made  at  arms  length  negotiations. 

There  would  have  been  a  pretty  solid  cost  study.  I  do 
not  think  the  Board  can  be  satisfied  with  any  less  merely 
because  the  residual  cost  would  be  borne  by  the  United 
States  Government. 

I  can  only  conclude  that  because  of  the  well  recognized 
and  historically  demonstrable  abuses  in  these  service  ar¬ 
rangements,  the  Board  should  adopt  some  objective  meas¬ 
ure  of  the  amount  of  system  expense  to  be  allocated  to  the 
national  companies.  The  best  measure  I  can  suggest  is 
the  one  already  used  by  Pan  American  in  allocating  to  its 
operating  divisions  useful  ton  miles. 

I  think  this  Board  can  get  some  idea  of  the  relationsh  ip 
between  national  companies  and  Pan  American  if  it  wjll 
remember  the  argument  yesterday  on  Cubana.  They  hajre 
an  arrangement  where  they  are  the  traffic  agent  in  Cuba. 
If  I  remember  the  argument  yesterday,  they  are  paid  10 
per  cent;  Cubana  pays  50  per  cent  of  the  salaries  and  over¬ 
head  in  the  traffic  office,  and,  in  addition,  Pan  American 
was  urging  for  certain  additional  expenses. 

Pan  American  says,  “We  have  to  pay  this  to  Cubana  be¬ 
cause  they  are  performing  all  these  services.”  On  the 
other  hand,  when  we  come  to  this  argument  today  and  we 
see  what  Cubana  pays  the  United  States,  Pan  American  is 
satisfied  to  perform  all  the  general  services  for  10  per  cert, 
when  you  have  the  situation  where  you  pay  out  you  have 
one  standard  and  when  you  have  the  national  corn- 

1358  panies  paying  you  you  have  another  standard,  it 
seems  to  me  this  Board  ought  to  adopt  objectiye 

standards  and  not  rely  on  the  clumsy  device  of  these  com¬ 
missions. 

Mr.  Ryan:  What  you  refer  to  is  the  abuse  regarding  the 
utility  holding  companies;  it  is  abuse  in  reverse? 

Mr.  Burt:  Yes,  sir.  It  is  the  holding  company  here 
whose  rates  are  bing  fixed. 
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Mr.  Ryan:  What  could  be  your  purpose ?  Is  it  your  idea 
that  there  might  be  hidden  profits? 

Mr.  Burt:  It  is  true  that  Pan  American  is  the  holding 
company  as  far  as  Cubana  is  concerned;  Pan  American  is 
also  an  operating  company  and  its  expenses  are  being  un¬ 
derwritten  by  mail  rates;  so  the  important  thing  is  that  the 
charges  are  loaded  on  the  unit  whose  expenses  are  under¬ 
written  by  mail  rates,  and  that  unit  is  Pan  American  in  this 
case — Pan  American  Airways,  Inc. 

Chairman  Landis:  Still,  I  don’t  see  how  it  is  going  to 
make  money  by  undercharging  these  companies,  even 
though  they  throw  that  charge  back  on  the  mail  rate.  I 
have  difficulty  in  seeing  that.  If  these  companies  were  a 
hundred  per  cent  subsidies,  I  could  see  that,  but  they  are 
are  not.  The  interest  is  very  frequently  much  less  than 
that.  I  can’t  see  how  the  policy  you  suggest  would  pay 
Pan  American  Airways,  Inc. 

Mr.  Burt:  I  think  it  works  the  other  way,  doesn’t  it,  Mr. 
Landis?  Oh,  yes;  it  depends  on  how  much  you  under¬ 
charge,  doesn’t  it? 

Chairman  Landis:  Yes;  and  if  you  undercharge  him  sub¬ 
stantially;  then,  I  think  Pan  American  Airways,  Inc., 
1359  would  do  wise  to  change  the  policy  you  suggest  they 
are  showing,  because  they  are  losing  money  on  it. 

Mr.  Burt :  Whether  they  are  losing  money  or  not  depends 
on  the  amount  they  undercharge,  and  the  rate  they  have  in 
the  company.  We  don’t  know,  on  the  basis  of  this  record, 
whether  there  is  an  undercharge  or  overcharge.  What  I 
am  arguing  for  here  is  really  a  matter  of  principle,  that  it 
be  set  up  on  some  objective  basis  so  there  is  some  relation¬ 
ship  between  the  services  performed  and  the  amount  Pan 
Amrican  gets  so  we  avoid  the  possibility  of  undercharge 
or  overcharge. 

I  think  that  is  the  main  point. 

Mr.  Ryan:  Instead  of  the  present  counterclaim  setoff? 

Mr.  Burt:  These  commissions  don’t  have  much  relation 
to  the  services  performed  and  that  is  what  I  think  they 
should  have. 
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Chairman  Landis:  If  they  don’t,  if  they  are  overcharging 
these  subsidiaries,  then  they  are  making  money  for  Fan 
American  Airways,  Inc.,  aren’t  they? 

Mr.  Burt:  Yes,  sir. 

Chairman  Landis:  Then  their  need  for  mail  pay  is  less? 

Mr.  Burt:  Yes,  sir. 

Chairman  Landis:  Therefore,  the  American  taxpayer  is 
benefitted  ? 

Mr.  Burt:  That  is  right;  but  they  may  be  undercharging. 

Chairman  Landis:  Therefore,  one  ought  to  hope  they  are 
overcharging  these  foreign  countries. 

Mr.  Burt:  No  sir;  I  think  the  hope  should  be  that  tljey 
are  charging  for  services  rendered,  and  I  think  you 
1360  have  to  do  it  on  an  objective  basis.  These  commis¬ 
sions  just  relate  to  three  of  the  functions  Pan  Amer¬ 
ican  performs — purchasing,  sales,  and  shipping — and  they 
perform  a  host  of  other  functions. 

What  I  am  arguing  for  is  a  standard,  an  objective  stand¬ 
ard,  or  as  objective  a  one  as  we  can  get  that  measures  w^iat 
the  actual  cost  is  in  rendering  these  services. 

Now,  I  have  one  other  point  I  would  like  to  make  in  con¬ 
nection  with  the  system  expense. 

Mr.  Friendly,  again,  has  waved  the  hand  of  precedent  in 
your  face  and  said  that  in  the  Latin  American  Division 
case  you  decided  that  the  system  expense  should  not  be 
allocated  to  these  national  companies. 

I  have  read  that  case  carefully  and  I  don’t  come  to  that 
conclusion.  The  Examiner’s  report  in  the  Latin  American 
Division  case  allocated  to  the  national  companies  and  it 
came  out  with  a  system  expense  of  about  10  per  cent  per 
revenue  plane  mile. 

Now,  the  Examiner’s  report  sets  up  10.32  cents  per  reve¬ 
nue  plane  mile.  A  lot  of  time  passed.  The  Pan  American 
undertook  war  contract  operations,  and  when  you  finally 
came  around  to  writing  the  opinion  in  that  case,  the  system 
expense  picture  had  changed  entirely.  You  were  primarily 
interested  in  excess  earnings  on  Latin  American  Division. 
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But  when  you  came  to  writing  the  rate  and  determining 
what  system  expense  would  be  you  took  the  10.32  cents 
from  the  Examiner’s  report,  which  was  based  upon  an  allo¬ 
cation  of  certain  system  expense  to  the  national  companies, 
and  you  said  that  this  10  cents  is  no  longer  appro- 

1361  priate  because  there  have  been  additional  system 
activities  relating  to  the  Army  contract  operation. 

But  the  fact  that  you  accepted  the  10.32  cents  seems  to 
me  to  imply  that  you  did  not  necessarily  criticize  the  Ex¬ 
aminer’s  report  which  had  based  it  on  an  allocation  of 
system  expense  to  the  national  companies.  I  don’t  think 
you  focused  on  that  particular  thing;  but  I  don’t  think  the 
Pan  American  case  can  be  construed  as  a  precedent  upon 
which  Pan  American  relied,  and  now  they  are  trapped  by 
that  reliance. 

Now  there  is  also  a  system  expense  argument  on  whether 
system  expense  should  be  allocated  to  Pan  American  Air¬ 
ways  Corporation. 

I  think,  when  you  think  of  the  relationship  of  Pan  Amer¬ 
ican  Airways,  Inc.,  to  Pan  American  Airways  Corp.,  there 
are  certain  basic  facts  you  ought  to  have  in  mind.  In  the 
first  place,  you  ought  to  remember  that  the  corporate  re¬ 
lationship  of  having  Pan  American  Airways  Corp.  and  Pan 
American  Airways,  Inc.,  is  a  choice  of  the  carrier.  It  is 
their  choice,  their  way  of  doing  business. 

In  the  second  place,  I  think  you  ought  to  remember  that 
“Inc”  bears  the  expense  of  the  officers  and  employees  when 
they  are  working  for  Pan  American  Airways  Corp.  and 
bears  the  rents  and  overhead  charges  applicable  to  Pan 
American  Airways  Corp. 

The  third  fact  that  ought  to  be  remembered  is  that  Pan 
American  Airways,  Inc.  rates  work  on  matters  other  than 
those  related  to  Pan  American  Airways,  Inc.  It 

1362  works  on  Panagra,  CNAC,  and  Avianca,  and  I  think 
it  is  now  working  on  a  four  million  dollar  hotel  oper¬ 
ation.  No  other  holding  company  that  I  know  of  is  in  the 
same  position  as  Pan  American.  Airways  Corporation  is 
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paid  for  by  “Inc”  and  all  its  rent  and  overhead  is  absorbed 
by  “Inc.” 

It  seems  to  me  that  when  you  have  a  situation  where  this 
holding  company  is  performing  certain  operations  that  do 
not  relate  to  Pan  American  Airways,  Inc.,  and,  yet,  “Inc” 
bears  all  the  expenses,  it  is  elementary  that  certain  oi\  the 
expenses  should  be  allocated  to  the  other  operations  which 
“Corp”  is  performing. 

Now,  Mr.  Friendly  has  said  that  there  will  be  counter¬ 
charges  that  “Corp”  perfonns  certain  functions  for  “Inc” 
and  that  they  would  charge  them,  and  they  haven’t  charged 
them  in  the  past.  That  is  fine.  If  certain  of  those  charges 
are  related  to  those  activities  and  are  proper  rate  activities 
they  should  be  charged  to  “Inc.” 

We  are  not  trying  to  duck  on  those  operating  expenses. 
In  the  first  place,  let  me  tell  you  what  those  charges  are. 
A  lot  of  them  are  going  to  be  charges  like  this  where  Pan 
American  Airways  books  are  being  audited  by  independent 
auditors.  I  think  that  is  sheer  duplication.  It  arise^  be¬ 
cause  this  corporation  has  chosen  to  do  that  and  I  se^  no 
reason  wdiy  the  duplication  expenses  should  be  charge^.  to 
“Inc.” 

In  the  second  place,  the  bulk  of  them  would  probably  be 
financial  charges.  I  have  not  searched  this  problem,  but 
I  do  believe  that  there  are  about  three  Supreme  Court  de¬ 
cisions  which  indicate  that  charges  like  this  are 
1363  charges  below  the  line.  They  are  not  charges  prop¬ 
erly  applicable  to  rate  charges. 

I  believe  these  charges  are  largely  a  smoke  screen.  Let’s 
get  out  in  the  open  and  see  what  belongs  to  “Inc”  and 
what  belongs  to  other  companies,  and  see  what  is  properly 
charged. 

I  hold  no  brief  for  what  was  contained  in  our  briej^  re¬ 
garding  the  Washington  offices.  It  is  purely  arbitrary, 
but  it  is  the  best  guess  you  can  make. 
<»*•*•*#*«« 

1366  One  of  the  most  surprising  issues  in  this  proceed¬ 
ing  relates  to  the  foreign  mail  pay  receivable.  In 
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1942  certain  enemy  or  enemy  occupied  countries  owed  Pan 
American  money  for  carrying  foreign  mail.  The  accounts 
were  considered  uncollectible  because  of  the  war  and  were 
written  off  the  books. 

You  allowed  the  cost  of  "writing  them  off  in  the  previous 
Atlantic  rate  case.  In  1945,  Pan  American  determined 
that  these  accounts  were  collectible  and  they  were 

1367  established  as  a  receivable  on  Pan  American’s  books. 
The  amount  of  these  accounts  should  be  recognized  - 

as  revenue  before  any  need  payments  should  be  made  to 
Pan  American. 

It  seems  clear  to  me  that  as  long  as  Pan  American  has 
this  money  coming,  its  need  for  mail  pay  is  reduced.  What 
is  surprising,  I  think,  is  the  nature  of  the  arguments  raised. 

In  the  first  place,  Pan  American  urges  that  the  last  At¬ 
lantic  rate  case  merely  declined  to  fixt  an  additional  trip 
rate  for  a  third  weekly  transatlantic  roundtrip.  The  Board 
found  that  the  Atlantic  Division  had  very  high  earnings, 
but  never  offset  any  part  of  these  earnings  on  other  Divi¬ 
sions  because  the  Board  used  LAD  excess  earnings  for 
offset. 

Pan  American  argues  that  the  allowance  of  these  foreign 
mail  accounts  in  the  Atlantic  proceeding  was  entirely  a 
matter  of  arithmetic  and  merely  resulted  in  higher  earn¬ 
ings.  The  argument  that  merely  because  these  earnings 
were  never,  in  fact,  applied  to  offset  need  on  other  di¬ 
visions,  the  amount  of  those  earnings  is  immaterial,  seems 
to  me  completeley  fallacious.  The  failure  to  offset  those 
earnings  indicates  a  more  rigid  policy  in  a  subsequent  rate 
case,  not  a  looser  one. 

I  think  the  argument  is  more  surprising  because  of  Mr. 
Friendly’s  position  in  the  first  Atlantic  rate  case.  In  the 
first  Atlantic  rate  case,  Mr.  Branch  asked  Mr.  Friendly  the 
following  question: 

“Mr.  Branch:  As  to  these  accounts,  now,  for  the  period 
involved,  for  the  carriage  of  foreign  mail,  what 

1368  will  happen  if  you  charged  off  some  of  these  accounts 
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to  loss  and  create  a  reserve  for  them  and  later  these 
countries  pay?” 

Hr.  Friendly  replied: 

“Well,  that  is  something  that  will  have  to  be  taken  into 
account  at  that  time.” 

This  statement  seems  to  me  to  state  that  if  a  country 
should  pay,  the  Board  should  take  that  amount  into  account 
in  a  subsequent  rate  proceeding.  If  this  interpretatibn  is 
correct,  I  can  see  how  Mr.  Friendly  can  argue  that  th^  for¬ 
eign  mail  pay  receivable  should  be  taken  into  account  only 
when  payment  is  received  from  the  former  enemy  or  eliemy 
occupied  countries. 

I  do  not  see  how  he  can  consistently  argue  that  they 
shouldn’t  be  considered  at  all.  It  seems  to  me  preferable 
to  consider  these  amounts  wThen  they  are  determined  ]to  be 
collectible. 

I  say  that  because  this  rate  case  was  designed  to-  Cover 
the  transitional  period  between  war  and  post-war  oper¬ 
ations.  As  an  administrative  matter,  it  sems  to  me  pre¬ 
ferable  to  treat  them  as  revenue  during  the  year  1945  and, 
certainly,  that  is  within  your  discretion. 

Pan  American  has  characterized  the  proposed  treatment 
of  the  foreign  mail  receivable  as  unravelling  a  past  rate 
case.  It  seems  to  me  that  Mr.  Friendly’s  statement  in  the 
past  rate  case  was  an  invitation  to  unravel;  but  it  isn’t 
that  at  all. 

It  seems  to  me  that  you  are  merely  recognizing  an  event 
that  happened  in  1945.  That  event  was  the  recog- 
1369  nition  by  Pan  American  that  these  accounts  were 
collectible.  The  only  reason  the  last  case  is  con¬ 
sidered  is  in  fairness  to  Pan  American  to  see  that  this  for¬ 
eign  mail  revenue  was  not  counted  twice.  I  don’t  see  how 
there  can  be  any  moral,  legal  or  accounting  objection  to 
counting  it  once  in  a  rate  case. 

Chairman  Landis:  You  say  Pan  American  restored  that 
to  their  books  in  1945? 

Mr.  Burt:  Yes  sir. 
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Chairman  Landis:  It  was  taken  off  the  books,  written 

off. 

Mr.  Burt:  Yes. 

Chairman  Landis:  And  then  restored? 

Mr.  Burt:  Yes,  sir. 

Chairman  Landis:  They  haven’t  collected? 

Mr.  Burt:  They  have  not  yet  collected. 

Chairman  Landis:  How  does  it  appear  in  their  state¬ 
ments? 

Mr.  Burt:  As  a  receivable. 

Chairman  Landis:  Is  there  any  notation  of  any  kind? 

Mr.  Burt:  What  sort  of  notation? 

Chairman  Landis:  A  red  flag  to  indicate  that  this  may 
be  just  hot  water  or  hot  air? 

Mr.  Burt:  I  don’t  think  there  is  anything  of  that  kind. 

Chairman  Landis:  Nothing? 

Mr.  Burt :  There  is  the  determination  that  it  was  collec¬ 
tible  which  was  made  by,  I  think,  Mr.  Woodbridge,  and 
then  there  is  a  Board  of  Directors  meeting  on  it  and  the 
minutes  of  the  Board  of  Directors;  but  I  don’t  think 
1370  there  is  any  indication  on  a  balance  sheet  that  this 
is  any  different  than  any  accounts  receivable. 

Well,  the  last  thing  I  would  like  to  mention  is  this  chart, 
which  has  been  staring  you  in  the  face  since  the  beginning 
of  the  argument. 

In  the  first  place,  this  chart  reminds  me  of  the  language 
is  one  of  the  old  Supreme  Court  cases  where  a  company 
proved — I  think  it  is  the  Lindenheimer  case — that  they  had 
not  had  a  profit  in  twenty  years,  that  they  were  going  out 
of  business  and  must  have  been  out  of  business  twenty 
years — yet,  they  were  going  every  year  and  paying  sub¬ 
stantial  dividends. 

I  think  that  is  something  somewhat  the  situation  we 
have  with  Pan  American  here. 

I  am  really  amazed  to  find  this  chart  going  back  to  the 
years  1942,  ’43  and  ’44,  in  view  of  Mr.  Friendly’s  com¬ 
ments  about  how  we  shouldn’t  review  the  Navy  contract. 
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Every  time  we  came  anywhere  near  those  accruejd  va¬ 
cations  Mr.  Friendly  talked  about  the  Navy  contract,  and 
what  he  is  asking  you  to  do  on  a  far  more  grandiose  scale 
than  any  of  us  has  ever  asked  you  to  do  is  to  go  bac^k  and 
consider  more  than  the  Navy  contract  and  to  see  that  they 
get  far  more  liberal  payments  than  they  ever  did  under 
the  Navy  contract. 

It  seems  to  me  the  Navy  contracts  were  established 
under  a  coordinate  branch  of  the  Government,  there  was 
the  doctrine  of  controlling  profits  during  the  war,  $.nd  it 
doesn’t  seem  to  me  this  Board  can  rewrite  those  contracts 
by  being  extra  generous  in  1945. 

1371  It  seems  to  me,  secondly,  that  this  chart  overlooks 
one  very  important  fact.  The  high  earnings  that  we 
have  here  for  the  domestic  carriers  were  primarily  occa¬ 
sioned  by  the  fact  that  those  domestic  carriers  wer^  on  a 
service  rate. 

As  I  understand  the  philosophy  of  this  Act,  if  a  carrier 
is  on  a  service  rate,  if  he  is  being  paid  for  the  service  of 
carrying  the  mail  and  his  fares  are  like  everyone  else’s 
sales,  he  can  make  a  thousand  per  cent  profit,  and  there  is 
no  objection. 

This  isn’t  a  profit  control  agency;  it  is  a  rate  agency 
and  subsidy  agency,  but  when  a  carrier  is  on  a  subsidy 
basis,  then  you  control  his  profits.  That  is  not  true  when 
you  have  the  carrier  on  a  need  basis. 

The  reason  the  carriers  were  making  money  during  that 
period  is  largely  because  they  were  on  a  service  basjs  and 
because  they  had  an  extraordinary  volume  of  passenger 
operations.  \ 

It  is  hard  for  me  to  understand  what  Mr.  Friendly  con¬ 
cludes  from  this  chart.  Is  he  concluding  that  those  earn¬ 
ings  by  the  domestic  carrier  were  reasonable?  If  he  is, 
then  there  is  no  reason  we  should  change  Pan  American’s 
earnings.  If  he  is  claiming  they  are  unreasonable,  then, 
again,  there  is  no  reason. 

I  don’t  see  how  the  chart  points  to  the  future  at  all.  I 
think  the  Board,  in  one  case,  has  had  to  decide  something 
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very  similar  to  that.  That  is  the  Chicago  and  Southern 
case.  In  the  Chicago  and  Southern  case,  you  pointed  out 
that  past  earnings  had  no  proper  place  in  fixing  a 

1372  rate.  You  were  faced  with  this  problem  in  the  Chi¬ 
cago  and  Southern  case,  and  you  said  this : 

“Nor  does  the  respondent’s  contention  that  it  is  entitled 
to  a  rate  which  will  place  it  on  a  financial  parity  with  other 
air  carriers  that  have  accumulated  large  reserves  impress 
us  as  relevant  to  the  question  of  a  fair  and  reasonable 
rate.  This  position  amounts  to  a  contention  that  the  Board 
should  undertake  to  see  that  all  carriers  achieve  a  state  of 
complete  equality  of  financial  position.  Even  if  it  were  in 
the  realm  of  practical  accomplishment,  the  Board  does  not 
consider  that  any  such  duty  that  is  imposed  upon  it  by  the 
Civil  Aeronautics  Act  and  finds  no  authorization  therein 
to  undertake  such  program.  The  important  consideration 
is  that  the  rate  fixed  for  the  respondent  shall  place  it  in  a 
position  whereby  it  is  enabled  to  enter  the  private  capital 
market  and  obtain  needed  funds  for  its  legitimate  purposes 
at  reasonable  rates.” 

That  leads  me  to  my  last  point.  The  focus  of  your  Act 
is  not  whether  this  carrier  has  had  higher  or  lower  earn¬ 
ings  than  other  carriers  in  past  years,  but  whether  the  car¬ 
rier  is  able  to  go  into  the  capital  market  and  get  the  funds 
it  needs  under  your  rate  policy. 

In  every  Pan  American  rate  case  you  have  been  solemnly 
warned  that  if  you  follow  the  advice  of  Public  Counsel,  you 
will  leave  Pan  American  prostrate  and  bleeding,  unable  to 
compete  in  the  capital  markets  for  the  needed  funds  to 
continue  its  development. 

On  many  important  issues,  such  as  setting  of  the  earn¬ 
ings  of  one  division  against  another,  you  have  ac- 

1373  cepted  Public  Counsel’s  argument.  Yet,  Pan  Amer¬ 
ican  has  continued  to  pay  dividends.  Not  only  that. 

In  1945,  Pan  American  was  able  to  far  more  than  double 
its  net  worth  by  the  issuance  of  rights  to  purchase  common 
stock,  97  per  cent  of  which  were  exercised  within  three 
weeks. 
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We  can  talk  about  the  narrow  issues  all  we  want.  We 
can  look  at  these  charts  until  we  are  blue  in  the  face.  But 
the  proof  is  in  the  investing.  The  ease  with  whic}h  Pan 
American  floated  this  stock  issue  is  not  only  a  tribute  to 
the  basic  soundness  of  your  rate  policies  but  is  a  tribute 
to  the  high  respect  with  which  the  Pan  American  stock¬ 
holder  regards  its  management,  and  is  conclusive  evlidence 
that  the  financial  soundness  of  Pan  American  does  not  de¬ 
pend,  in  the  long  run,  on  this  Board  granting  every  dollar 

Pan  American  asks  for  in  a  rate  case. 

•  •****«**• 

Rebuttal  of  Mr.  Friendly 

1375  Mr.  Friendly:  If  the  Board  please,  I  am  not  going 
to  repeat  matters  where  I  think  I  have  already  cov¬ 
ered  anything  that  I  could  say  that  would  be  of  assistance 
in  my  direct  argument;  but  I  will  simply  hit  a  few  points 
in  Mr.  Burt’s  argument. 

I  agree  with  him  when  he  says  that  one  of  the  most  sur¬ 
prising  arguments  in  the  case  relates  to  these  1941  mail 
receipts.  I  totally  disagree  with  him — and  this  is  wfhy  we 
have  a  difference  of  opinion,  I  think — when  he  say  3 — and 
I  tried  to  take  this  down — “You  allowed  the  cost  of  writ¬ 
ing  these  off  in  the  previous  Atlantic  rate  case.” 

Now,  any  colloquy  that  I  may  have  had,  certainly, 

1376  on  the  basis  that  a  rate  was  going  to  be  fipced  in 
those  cases  that  took  some  account,  that  gave  us 

some  benefit  for  the  operations  for  which  we  were  claiming 
a  rate,  and  I  think  that  any  moral  commitment  was  com¬ 
pletely  eliminated  when  the  Board  decided — and  we  make 
no  complaints  about  that  decision — not  to  give  us  a  rate 
and  to  let  1941  go  as  it  was. 

Now,  it  is  said  that  perhaps  if  we  hadn’t  had  thati  write¬ 
off  we  would  have  still  higher  earnings  and  you  might  have 
decided  that  you  would  do  something  about  the  excess 
earnings  of  the  Atlantic  Division.  Well,  if  you  want  to 
sterilize  the  amount  equivalent  to  these  foreign  mlail  re¬ 
ceivables  when,  as  and  if  we  collect  them,  we  would  have 
no  particular  objection  to  that  if  you  think  that  is  the  right 
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thing  to  do ;  but  that  is  the  utmost  that  can  be  done  consist¬ 
ently  with  leaving  that  case  where  it  is  and  not  including 
as  a  1945  revenue  something  where  the  only  thing  that- hap¬ 
pened  in  1945  was  a  decision  that  the  carrier  was  justified 
in  putting  this  back  on  its  books  although  it  hasn’t  collected 
a  dollar  of  it  yet. 

Chairman  Landis:  Before  you  move  on,  I  am  a  little 
worried  about  the  argument.  Supposing  the  Board  had 
allowed  for  that  in  whatever  rate  it  made  in  1942,  then  you 
wouldn’t  claim  that  that  argument  was  valid? 

Mr.  Friendly:  Certainly,  if  we  were  paid  once  we 
wouldn’t  have  asked  to  be  paid  twice  if  we  had  a  need  rate. 

Chairman  Landis:  According  to  your  argument,  the 
Board  didn’t  allow  for  it? 

Mr.  Friendly:  Yes,  sir. 

1377  Chairman  Landis:  Now  you  are  going  to  get  paid 
for  it? 

Mr.  Friendly:  Maybe. 

Chairman  Landis:  Let’s  assume  you  are.  Shouldn’t  that 
payment  relate  back  to  1941? 

Mr.  Friendly:  Well,  we  would,  of  course,  take  it  as  a  sur¬ 
plus  adjustment  on  our  books.  It  would  relate  to  our  sur¬ 
plus,  not  to  our  current  revenues.  Just  as  we  get  expenses 
that  relate  to  a  prior  year,  we  take  them  as  a  surplus  ad¬ 
justment.  We  don’t  find  Public  Counsel  stoop  to  recognize 
those  when  they  crop  up  later  on. 

Chairman  Landis:  WTiat  is  going  through  my  head  is 
this:  Let’s  say  the  rate  was  88  cents  a  ton  mile. 

Mr.  Friendly:  That  was  for  the  subsequent  period.  The 
rate  for  the  period  when  these  were  accruing  was  trip  rate 
up  to  two  trips  per  week  fixed  at  thirty-nine,  which  was 
never  changed. 

Chairman  Landis:  Call  it  X  dollars  or  whatever  it  is. 
If  these  things  had  been  allowed,  then  your  contention  is 
that  the  rate  should  have  gone  up  X  plus  Y? 

Mr.  Friendly:  Well,  there  were  a  great  many  things.  We 
were  running  three,  four,  five  trips  a  week,  you  see. 

Chairman  Landis:  Yes. 
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Mr.  Friendly:  We  were  paid  only  for  two.  We  came  in 
and  said,  “We  ought  to  have  more  mail  pay,”  not  at  the 
same  rate  as  we  got  for  the  first  two  but  on  a  descending 
scale,  and  this  item  figured  in  the  computations. 

The  Board  said,  “No;  you  have  done  w~ell  enough.  ^Ve 
will  give  you  no  more.  The  mail  service  you  rendered  on 
the  extra  trips  is  something  you  are  not  to  be  co^n- 

1378  pensated  for,  so  there  never  was  anything  allowed 
for  these  items  whatever,  not  a  penny. 

Chairman  Landis:  Maybe  that  is  it.  Suppose  you  are 
not  compensated  for  that  in  your  rate  and  your  rate  re¬ 
mains  exactly  the  same  instead  of  going  up.  Now,  then, 
these  payments  are  made ;  then  they  should  be  attributable 
to  an  earlier  period  as  representing  the  revenue  upon  which 
the  rate  payment  wTas  based  as  of  that  earlier  period. 
Hence,  they  should  not  be  deducted  from  or  counted  in 
revenue  for  this  period? 

Mr.  Friendly:  That  is  right. 

Chairman  Landis:  For  which  the  rate  is  being  made? 

Mr.  Friendly:  That  is  right. 

Chairman  Landis :  If,  on  the  other  hand,  they  were  tal^en 
in  in  the  determination  of  the  rate,  then  they  might  very 
well  be  deductible  from  this  period? 

Mr.  Friendly:  Well,  we  would  think,  just  as  a  matter  of 
good  faith,  if  wTe  had  collected  that  money  from  the  Gov¬ 
ernment,  whatever  the  accounting  might  be,  we  certainly 
would  not  want  to  collect  mail  rate  once  and  then  collect 
it  twice.  Although  there  are  many  cases  for  the  period  ijm- 
mediately  following  on  this  where  you  fixed  a  .44  mil  rate 
it  turned  out  that  the  calculations  on  which  that  wras  based 
hurt  us  by  about  a  million  dollars,  and  we  never  received 
any  indication  of  a  desire  to  fix  that  up,  or,  certainly, 
nothing  has  ever  been  done  about  it. 

But  I  wmuld  still  say  that  if  it  could  be  shown  that  we 
had  received,  as  mail  pay,  that  much  money,  and  we  sub¬ 
sequently  collect  an  item  that  went  into  that,  at 

1379  least  of  this  magnitude,  we  would  not  want  to  collect 
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it  twice.  But  that  never  happened.  We  never  got  a  nickel 
for  it. 

The  utmost  Public  Counsel  can  say  there  is  that  if  we 
hadn’t  made  the  write-off,  perhaps  the  Board  would  have 
felt  that  our  earnings  for  the  period  up  to  December  13, 
1941,  had  been  such  that  some  of  it  should  be  segregated 
and  not  allowed  for  future  rate  base  computations  until 
we  were  on  a  service  basis. 

That  is  the  utmost  he  can  say. 

Chairman  Landis:  As  I  get  the  difference  between  you 
and  Public  Counsel,  it  is  simply  an  interpretation  of  the 
earlier  decision  as  to  whether  it  was  or  was  not  allowed. 

Mr.  Friendly:  I  don’t  think  there  is  any  difference; 
there  can’t  be  any  difference.  The  Board  didn’t  give  us  a 
nickel  more  than  it  decided  to  give  us  back  in  1939,  long 
before  this  thing  was  foreseen.  It  is  there;  there  can’t  be 
any  difference  about  it. 

He  just  says  you  allowed  it.  You  didn’t  allow  it.  You 
wrote  those  figures  down  on  a  table  annexed  to  the  opinion, 
but  nothing  was  done  as  a  result  of  it.  I  don’t  think  there 
is  a  difference  of  opinion  about  it. 

Just  a  word  about  the  countercharges  of  Pan  American 
Airways  Corporation  to  Pan  American  Airways,  Inc.,  for 
the  money  Airways  spends. 

Counsel  w’ould  give  you  the  impression  that  the  bulk  of 
those  items  wrere  for  financing  charges.  That  isn’t  so  at  all. 
The  amounts  the  Corporation  spent  for  financing  wTere  cap¬ 
italized. 

The  account  843,  which  makes  up  $94,000,  which 
1380  is  the  bulk  of  the  $103,000  that  I  mentioned,  show’s 
what  those  charges  were :  The  charges  for  the  stock 
transfer  agent,  for  the  registrar,  the  dividends  disbursing 
agent,  the  proxy  expense,  the  expense  of  the  report  to 
stockholders. 

Now,  if  Pan  American  Airways  Corporation  didn’t  exist 
Pan  American  Airways,  Inc.,  would  have  those  expenses. 
There  is  no  other  air  carrier  before  you  that  doesn’t  have 
expenses  of  that  sort;  and,  of  course,  “Corp”. could  charge 
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90  per  cent  or  so  of  that  that  goes  back  to  “Inc”  v|4iich 
would  greatly  outweigh  any  charge  that  “Inc”  could  i]nake 
to  “Corp.” 

Now,  as  to  the  matter  of  the  charges  to  national  <joun- 
tries,  Public  Counsel  wants  an  objective  basis.  Th^t  is 
fine.  We  have  one,  one  that  is  satisfactory  to  the  company. 
We  think  it  is  satisfactory  to  us — that  we  get  paid  a  very 
fair  amount. 

What  he  really  wants  is  a  different  objective  basis. 
He  wants  one  that  seems  to  be  more  statistically  perfect. 
There  is  this  passion  for  statistics  that  we  encounter  in 
dealing  with  the  Board’s  staff. 

Now,  the  fact  is  that  useful  ton  miles  is  not  only  just 
as  accidental  a  measure  as  the  one  that  we  have  chosen, 
but  I  think  demonstrated  that  it  is  clearly  an  unfair  meas¬ 
ure.  It  equates  those  companies  with  our  division, 
which  they  certainly  shouldn’t  be  equated  with.  It  equates 
one  company  with  another  regardless  of  the  closeness  or 
lack  of  closeness  of  our  relations  with  it,  and  ther^  are 
very  great  differences  in  the  closeness  and  lack  of  close¬ 
ness  of  our  relations. 

1381  Now,  why?  I  can’t  understand  why  counsel 
thinks  we  should  be  deliberately  undercharging 
these  companies.  In  the  year  1945,  or  for  a  fair  part  of  it, 
in  any  event,  and  for  all  of  1946,  the  Latin  American  Divi¬ 
sion,  which  is  half  of  our  operation,  conceded  to  be  on  a 
service  rate  basis.  Why  we  should  deliberately,  iri  the 
face  of  a  situation  of  that  sort,  undercharge  a  company 
like  Avianca,  in  which  we  have  only  a  27  per  cent  interest, 
is  beyond  me. 

I  think  we  must  have  some  practicality  in  this  thing,  and 
that  the  Board  must  not  let  this  passion  for  ton  njiiles, 
plane  miles,  or  something,  make  it  direct  us  to  pijit  in 
effect  a  system  which  we  cannot  put  into  effect. 

I  think  any  of  you  gentlemen  who  had  dealings  with  the 
Latin  Americans  would  realize  that  if  you  told  this  com¬ 
pany,  in  which  we  have  a  27  per  cent  interest,  that  they 
are  to  share  in  the  expense  of  my  being  down  here  tqday, 
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for  example,  on  a  useful  ton  mile  basis,  they  would  have 
something  to  say  about  it,  and  I  wouldn’t  blame  them. 

Now,  the  reference  to  Cubana  is  completely  beside  the 
point.  The  payments  there  are  for  handling  Pan  Ameri¬ 
can’s  international  operations  in  Havana.  Of  course,  a 
sales  commission  is  not  adequate  to  pay  for  the  handling 
of  operations.  Where  we  handle  operations  for  one  of 
these  national  companies  we  get  paid  for  it  as  we  are  now 
getting  paid  by  Panair  do  Brasil  and  Lisbon  and  London 
in  addition  to  sales  commission. 

That  has  nothing  to  do  with  the  kind  of  expense  that 
we  have  been  talking  about.  . 

###•**••** 

1387  Now,  finally,  about  this  chart.  I  don’t  think  you 
can  laugh  that  chart  off.  You  can’t  do  it. 

First  of  all,  let’s  look  at  the  earnings  of  the  domestic 
lines.  Mr.  Burt  says  that  that  was  due  to  their  own  virtue 
and  not  to  any  contribution  made  by  the  Government. 
Well,  that  has  always  been  an  argument  that  has  made 
me  a  little  angry. 

First,  where  did  those  earnings  come  from?  It  came 
from  service  rates  which  were  ’way  above  any  kind  of 
a  return  on  investment  that  has  ever  been  heard  of.  It 
came  from  passenger  rates  which  could  have  been  re¬ 
duced  if  you  had  wanted  to  reduce  them?  Amd  who  paid 
the  passenger  rates?  There  is  something  in  the  record 
about  the  enormous  proportion  of  the  passenger  business 
during  those  years  that  was  in  the  form  of  Government 
transportation  requests,  not  to  speak  of  people  traveling 
on  cost  plus  fixed  fee  and  other  types  of  Government 
contracts. 

But  we  said  that  was  sound;  that  general  policy  was 
sound.  You  gave  the  domestic  carriers  some  fat  to  go  into 
the  conversion  period  with,  and  we  have  to  compete  with 
them  in  the  capital  market. 

Incidentally,  Mr.  Chairman,  the  fact  is  that  the  ratio  of 
our  market  value  to  book  value  is  very  much  lower 
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1388  than  that  of  the  domestic  lines  and  has  been|  for 
years.  We  are  not  asking  a  rewriting  of  the  Navy 

contract  for  1942  or  for  1943  or  for  the  part  of  it  that  'vent 
into  future  years;  but  we  say  there  has  to  come  a  time 
when  this  kind  of  earnings  are  stopped  and  get  improved 
unless  you  are  going  to  run  into  something  that  you  don’t 
want  to  run  into. 

Now,  it  has  been  a  long  time,  over  five  years,  actually, 
since  the  Board  or  the  Post  Office  has  been  asked  to  pro¬ 
vide  any  substantial  mail  pay  for  our  Atlantic  operations. 
It  has  been  four  and  a  half  years  since  the  Board  oij  the 
Post  Office  has  been  asked  to  provide  any  substantial  jmail 
pay  for  our  Alaska  operations. 

I  know  that  getting  back  on  a  basis  of  payments  of  the 
kind  that  we  are  talking  about  here  is  not  a  pleasant 
process.  It  wouldn’t  be  a  pleasant  process  for  an  indi¬ 
vidual,  and  I  am  sure  it  is  not  for  the  Government.  But 
the  Board  has  a  duty  in  these  cases  to  provide  adequate 
mail  pay  which  is  just  as  sacred  as  its  obligation  not  to 
provide  excessive  mail  pay. 

Now,  it  is  said  that  like  all  Pan  American  cases  the 
amounts  involved  in  these  are  large.  Well,  they  are  large, 
really,  only  in  comparison  with  the  practically  free  service 
that  these  divisions  gave  during  the  Avar.  I  think  tjiere 
are  various  ways  of  showing  that  the  payments  that  are 
here  sought  are  not  large,  and  if  you  relate  them  to  a  few 
facts  in  the  record,  the  mail  pay,  which  we  propose  for  the 
Atlantic  in  1945,  works  out  at  about  $3.88  per  ton  mile. 
That,  of  course,  is  a  considerable  increase  over  the  $1.50 
that  you  proposed.  But  in  the  same  year  we  got 

1389  $4.43  per  ton  mile  on  foreign  mail. 

In  other  words,  under  the  need  rate  that  we 
propose,  the  United  States  would  be  paying  less  per 
unit  of  mail  service  than  would  foreign  governments  under 
the  rates  charged  them  by  the  Post  Office  Department. 

If  you  aggregate  the  amounts  which  we  are  seeking  for 
1945  in  these  two  cases  and  in  the  case  argued  before  vou 
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yesterday,  we  would  receive  nearly  a  million  dollars  less 
than  we  received  in  1942  for  flying  40  per  cent  as  much. 
Adding  up  the  amounts  in  the  three  cases,  we  would  be 
getting,  for  all  services — Latin  American,  Atlantic,  and 
Alaska — 36  cents  a  mile.  That  compares  with  an  average 
of  95  cents  in  1941. 

We  w’ould  be  getting,-  in  the  form  of  mail  pay,  20  per 
cent  of  the  operating  expenses.  That  compares  with  49 
per  cent  in  1941. 

Now,  I  think  the  important  task  here — and  I  would  like 
to  end  on  a  note  where  Counsel  and  I  are  in  agreement — 
is  the  question  of  getting  Pan  American  back  in  the 
financial  shape  that  it  ought  to  be  to  enable  it  to  do  the 
job  that  it  has  been  given  to  do.  We  can’t  expect  to  do 
that  job  with  any  1.3  per  cent  return  in  1944,  or  with  a 
deficit  in  1945,  which  is  where  Public  Counsel  would  leave 
us,  after  a  3.6  year  in  1943,  which  is  beyond  anyone’s 
po^yer  to  remedy. 

•  ••*•••••• 

Opinion 

(Tentative  Decision  of  the  Board.) 

1390  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 


Docket  No.  1706 


Pan  American  Airways,  Inc. 
Transatlantic  Mail  Rates 


Decided:  June  9,  1947 


In  view  of  the  heavy  backlog  of  traffic  over  the  transatlan¬ 
tic  routes  and  other  related  circumstances,  all  of  the 
scheduled  services  of  the  Atlantic  Division  during  1945, 
including  extra  sections,  are  found  to  have  been  required 
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in  the  interest  of  the  commerce,  the  postal  service, 
the  national  defense.  P.9 


and 


The  respondent’s  financial  estimates  submitted  in  the 
North  Atlantic  route  proceeding  were  based  upon  vari¬ 
ous  factors  and  assumptions  not  realizable  in  the  year 
1945,  but  the  Board  is  entitled  to  examine  and  rely  on 
such  estimates  in  subsequent  rate  cases  as  evidence  of 
attainable  results  under  conditions  comparable  to  those 
underlying  the  carrier’s  estimates.  P.12 

Where  a  reserve  for  uncollectible  foreign  mail  accounts 
was  provided  in  an  earlier  rate  case  and  the  ultinfiate 
collection  of  the  accounts  for  which  the  reserve  was  pro¬ 
vided  is  established,  the  amount  of  revenue  restored  to 
the  carrier  by  removal  of  the  obstacles  to  collection 
should  be  applied  to  decrease  the  respondent’s  need 
subsidy  mail  payments ;  provided  that  in  view  of  the 
tended  period  which  may  elapse  before  full  collection 
realized,  any  amounts  which  have  beerf  or  shall  be 
lected  on  account  of  such  foreign  mail  receivables  shall 
be  offset  by  the  Postmaster  General  against  mail  pay¬ 
ments  otherwise  due  the  respondent.  P.16 

The  net  amount  received  by  the  respondent  from  the  Navy 
Department  for  the  unused  accrued  vacations  of  Con¬ 
tract  personnel  on  termiantion  of  a  war  contract  wil  be 
treated  as  a  credit  to  current  salary  accounts  in  o  'der 
to  avoid  duplicate  reimbursement  to  the  respondent 
from  two  Federal  departments  for  the  same  salaries. 
P.21 

An  allowance  for  DC-4  depreciation  on  the  basis  of  a  four- 
year  service  life  with  10  percent  residual  value  wiljl  af¬ 
ford  the  carrier  ample  protection  against  any  likely  re¬ 
tirement  losses.  P.22 

The  method  of  charging  system  expense  imposes  an  undue 
burden  on  the  certificated  services  of  the  respondent’s 
operating  divisions  insofar  as  the  respondent  has  failed 
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to  charge  a  proper  proportion  of  system  expense  to  the 
Holding  Company  for  salaries  of  common  officers,  direc¬ 
tors  and  other  interlocking  personnel  and  related  over¬ 
head  costs;  15  percent  of  the  expense  of  the  executive 
department  or  151,929  should  be  credited  to  system  ex¬ 
pense  as  a  service  fee  to  the  Holding  Company.  P.26 

The  respondent  having  failed  to  establish  the  contribution 
to  commercial  services  of  certain  system  expenses  esti¬ 
mated  to  be  disallowed  under  military  contracts,  such 
expenses  are  not  allowable  costs  for  rate-making  pur¬ 
poses.  P.27 

Income  from  cash  discounts  is  considered  as  a  credit  to 
operating  expenses  for  rate-making  purposes.  P.28 

Foreign  exchange  conversion  profits  and  losses  are  recog¬ 
nized  in  determining  the  operating  profit  on  interna¬ 
tional  services.  P.29 

Working  capital  equivalent  to  three  months’  operating  ex¬ 
penses  exclusive  of  depreciation  is  the  maximum  reason¬ 
able  working  capital  allowance  for  rate-making  pur¬ 
poses,  and  is  an  adequate  allowance  for  the  respondent’s 
transatlantic  services  in  spite  of  the  delay  in  settlement 
of  the  mail  receivable.  P.36 

Equipment  purchase  funds  segregated  for  the  acquisition 
of  additional  aircraft  and  related  equipment  do  not  con¬ 
tribute  to  services  performed  prior  to  the  date  on  which 
equipment  enters  revenue  service,  and  accordingly  the 
respondent’s  equipment  funds  are  eliminated  from  the 
1945  investment  base.  P.38 

The  respondent  will  be  permitted  to  capitalize  interest  on 
the  equipment  purchase  funds  reasonably  set  aside  and 
to  enter  such  interest  in  its  property  accounts;  the 
amount  of  such  interest  will  be  recognized  in  the  re- 
sponddent’s  future  rate  cases  in  computing  the  invest¬ 
ment  in  and  depreciation  on  property  units.  Pp.39-40 
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The  interest  permitted  to  be  capitalized  on  borrowed  funds 
will  be  limited  to  the  interest  actually  paid  on  such 
funds;  for  the  period  in  which  no  funds  are  borrowed 
and  equity  funds  are  used,  the  respondent  will  be|  per¬ 
mitted  to  capitalize  interest  on  such  funds  at  the  rhte  of 
five  percent  per  annum,  in  recognition  of  the  higher 
“cost”  of  equity  capital  and  as  an  additional  incentive 
for  sound  equity  financing.  Pp.40-41 

1391  Section  406(b)  requires  that  the  need  of  the  air 
carrier  as  a  whole;  for  reasons  of  administrative 
expediency,  we  shall  meet  the  need  of  the  carrier!  as  a 
whole  by  fixing  separate  fair  and  reasonable  mail  rates 
for  each  operating  division  of  the  respondent.  P.45 

The  profit  on  the  disposal  of  shares  in  China  National  Avi¬ 
ation  Corporation  will  not  be  considered  in  determin¬ 
ing  the  respondent’s  need.  PAS 

The  fair  and  reasonable  compensation  for  the  transatlan¬ 
tic  services  of  the  respondent  for  the  calendar  year  1945 
is  the  amount,  1,484,000.  P.50 

Appearances : 

Henry  J.  Friendly ,  John  II.  Slate,  Jr.,  and  Fowler  Ham¬ 
ilton  for  Pan  American  Airways,  Inc. 

Frederick  R.  Batrus  and  Louis  J.  Doyle,  Post  Office 
Department. 

William  C.  Burt  and  G.  Robert  Henry,  Public  Counsel. 


OPINION 


By  The  Board  : 


This  proceeding  was  instituted  by  order1  of  the  Board  on 
December  30,  1944,  to  fix  and  determine  the  fair  and  rea¬ 
sonable  rates  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  between  the  points  be¬ 
tween  which  Pan  American  Airways,  Inc.,  hereinafter  re- 


1  Order  Serial  No.  3377. 
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ferred  to  as  the  Respondent,  is  authorized  to  transport 
mail  in  its  transatlantic  operations  between  New  York,  N. 
Y.  and  terminal  points  in  Europe.  By  order2  of  the  Board 
dated  July  15,  1946,  the  proceeding  -was  broadened  to  in¬ 
clude  the  fixing  of  rates  for  all  of  the  respondent’s  oper¬ 
ations  performed  under  its  transatlantic  certificates  to 
points  in  Bermuda,  Europe,  Africa  and  Asia. 

The  Board’s  order  of  July  15,  1946,  also  directed  the  re¬ 
spondent  to  show  cause  why  the  Board  should  not  make 
final  certain  tentative  findings  and  conclusions  and  upon 
the  basis  thereof  fix,  determine  and  publish  a  rate  of  $1.50 
per  ton-mile  as  the  fair  and  reasonable  rate  of  compensa¬ 
tion  for  the  transportation  of  United  States  mail  in  trans¬ 
atlantic  services  for  the  calendar  year  1945  and  a  tempo¬ 
rary  rate  of  compensation  for  the  transportation  of  mail 
in  transatlantic  services  on  and  after  January  1,  1946. 

The  respondent  filed  notice  of  objection  on  July  24, 1946, 
to  the  tentative  rates  set  forth  in  the  statement  of 
tentative  findings  and  conclusions  attached  to  the  order  to 
show  cause  issued  July  15,  1946.  On  September  17,  1946, 
the  respondent  filed  its  answer  to  the  order  to  show  cause, 
in  which  specific  objections  were  set  forth  with  respect  to 
the  rate  of  $1.50  per  mail  ton-mile  for  the  calendar  year 

1945,  and  in  which  the  carrier  objected  to  the  fixing  of  a 
temporary  rate  for  the  period  commencing  January  1, 

1946.  The  respondent  subsequently  withdrew  its  objec¬ 
tion  to  the  temporary  rate  proposed  for  the  transatlantic 
operations  and  on  December  16,  1946,  after  notice  and 
hearing,  the  Board  fixed  the  temporary  rate  for  the  period 
on  and  after  January  1,  1946,  at  $0.75  per  United  States 

mail  ton-mile.3 

1392  A  prehearing  conference  was  held  on  October  25, 
1946,  with  respect  to  the  issues  raised  by  the  re¬ 
spondent’s  objections  to  the  tentative  rate  proposed  by  the 
Board  for  the  calendar  year  1945.  By  order4  of  the  Board 

3  Order  Serial  No.  4979. 

*  Order  Serial  No.  £-184. 

4  Order  Serial  No.  E-139. 
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dated  November  27,  1946,  this  proceeding  was  consolidated 
for  the  purposes  of  hearing  with  Docket  No.  1499  which 
involved  the  fixing  of  rates  for  the  transportation  of  mail 
in  the  respondent’s  operations  between  the  United  States 
and  Alaska  and  within  Alaska.  After  due  notice,  a  pfublic 
hearing  in  the  consolidated  proceedings  was  held  on 
ous  dates  between  December  18,  1946,  and  January  4, 
before  Examiner  Edward  T.  Stodola.  Part  of  thd 
dence  in  the  consolidated  hearing  was  received  in 
dential  session  and  the  respondent,  on  January  3, 
filed  a  motion  requesting  that  certain  evidence  in  the 
of  oral  testimony  and  exhibits  received  at  the  aforemen¬ 
tioned  confidential  session  be  withheld  from  public  dis¬ 
closure.  On  February  3,  1947, 5  the  Board  ordered  that 
certain  portions  of  the  record  in  the  consolidated  hearing 
be  withheld  from  public  disclosure  until  further  order  of 
the  Board. 

Subsequent  to  the  close  of  the  hearing,  briefs  were  filed 
by  counsel  for  the  respondent  and  Public  Counsel  and  oral 
arguments  started  before  the  Board  on  March  5,  1947. 

No  rate  of  compensation  for  the  carriage  of  United 
States  mail  during  the  calendar  year  1945  by  the  respond¬ 
ent  over  the  transatlantic  rates  is  or  has  been  in  effect  up 
to  the  present  time.  The  last  mail  rate  set  by  the  Board 
for  the  repsondent’s  transatlantic  operaions  applied  to  the 
period  beginning  December  13,  1941,  and  ending  December 
31,  1942,  for  which  a  rate  of  0.44  mill  per  mail  pound-mile 
was  prescribed.  During  the  two-year  period  beginning 
January  1,  1943,  the  repsondent’s  entire  transatlantic  op¬ 
erations  were  conducted  under  contract  with,  and  for  the 
account  of,  the  Navy  Department  and  all  transportation 
services  performed  thereunder  were  compensated  for  by 
the  Navy.  The  contract  with  the  Navy  Department  was 
terminated  as  of  December  31,  1944,  and  on  the  following 
day  the  respondent  re-inaugurated  common  carrier  service 
for  its  own  account  with  four  Boeing  B-314  aircraft  rented 


8  Order  Serial  No.  E-271. 


522 


from  the  Navy.  As  a  consequence,  this  proceeding  in¬ 
volves  the  establishment  of  a  fair  and  reasonable  rate  of 
mail  compensation  for  operations  performed  subsequent 
to  the  termination  of  the  Navy  contract  on  December  31, 
1944.  Since,  as  previously  stated,  a  temporary  rate  has 
already  been  fixed  for  the  period  commencing  January  1, 
1946,  the  scope  of  the  present  opinion  is  limited  to  the  fix¬ 
ing  of  a  final  rate  for  the  respondent’s  transatlantic  serv¬ 
ices  for  the  calendar  year  1945. 

The  respondent’s  1945  transatlantic  operations  were 
conducted  by  its  Atlantic  Division,  one  of  the  carrier’s 
several  air  transport  divisions,  under  authority  of  various 
certificates  of  public  convenience  and  necessity  and  effec¬ 
tive  exemption  orders  in  connection  therewith,  authorizing 
it  to  engage  in  foreign  air  transportation  with  respect  to 
persons,  property  and  mail  between  specified  terminal 
points  in  the  United  States  and  points  in  Bermuda,  Eu¬ 
rope,  Africa  and  Asia.  However,  service  between  Miami, 
Florida,  and  Leopoldville,  Belgian  Congo,  was  performed 
by  the  Latin  American  Division,  until  operations  were  sus¬ 
pended  over  this  route  on  January  8,  1945,  as  a  result  of 
unavailability  of  equipment.  A  separate  proceed- 
1393  ing6  is  now  pending  before  the  Board  for  the  fixing 
of  mail  rates  on  the  Miami-Leopoldville  route  for 
the  years  1944  and  1945.  Accordingly  the  Miami-Leopold¬ 
ville  service  will  be  excluded  from  further  consideration 
in  this  opinion  and  the  rate  prescribed  herein  will  be  made 
applicable  to  the  transatlantic  services  other  than  opera¬ 
tions  between  Miami  and  Leopoldville. 

This  opinion  contains  the  following  appendixes  which 
are  a  part  hereof : 

Appendix 

Number 

Traffic  Statistics  for  the  Calendar  Year  1945  1 
Operating  Results  for  the  Calendar  Year  1945 

Adjusted  for  Rate-Making  Purposes  .  2 

Average  Investment  for  the  Calendar  Year 
1945  Adjusted  for  Rate-Making  Purposes.... 

— T— . 

*  Docket  No.  1909. 
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Corporate  Structure  and  Financial  Position 

Pan  American  Airways,  Inc.,  a  New  York  Corporation, 
hereinafter  called  the  respondent,  is  a  wholly-owned  sub¬ 
sidiary  of  Pan  American  Airways  Corporation,  a  nop-op- 
erating  company,  hereinafter  called  the  Holding  Company. 
All  of  the  outside  financing  of  the  Pan  American  Airjvays 
System  is  obtained  through  the  Holding  Company]  the 
capital  stock  of  which  is  fairly  widely  distributed  aijiong 
public  security  holders. 

As  of  December  31,  1945,  the  capitalization  of  the  Hold¬ 
ing  Company  amounted  to  $71,558,543,  the  entire  capitali¬ 
zation  being  represented  by  common  stock  and  capital!  and 
earned  surplus.  The  net  worth  of  the  Holding  Combany 
of  $71,558,543  does  not  include  2,034,419  shares  of  common 
stock  reserved  against  stock  purchase  warrants  exercisable 
on  or  before  December  30,  1947,  at  $18  .per  share,  ijf  all 
such  warrants  were  exercised  by  the  end  of  1947,  approxi¬ 
mately  $36,600,000  w’ould  be  added  to  the  net  worth  of  the 
Holding  Company.  Approximately  60%  of  the  total!  net 
worth  of  the  Holding  Company  was  raised  in  July  1945, 
through  the  issuance  of  common  stock  which  realized)  ap¬ 
proximately  $43,000,000. 

The  respondent’s  capitalization  as  of  December  31, 1945, 
amounted  to  $78,325,413,  consisting  of  $52,380,362  in  ad¬ 
vances  from  the  Holding  Company  and  a  net  worth  of 
$25,945,051.  One  of  the  principal  assets  on  the  respond¬ 
ent’s  1945  year-end  balance  sheet  was  a  fund  amounting  to 
$25,250,000  for  the  purchase  of  additional  equipment.  The 
successfulequity  financing  in  the  summer  of  1945  se:rved 
to  enhance  the  strong  financial  and  credit  position  of  the 
Pan  American  Airways  System. 

The  respondent’s  Atlantic  Division  and  each  of  its 
other  operating  divisions  has  its  own  operating  personnel 
and  equipment,  although  the  so-called  “system”  offices  of 
the  carrier  perform  various  functions  for  the  Pan  Amer¬ 
ican  Airways  System  as  a  whole.  Each  of  the  operating 
divisions  files  a  separate  report  of  financial  and  operating 
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statistics  on  Form  23S0,  or,  subsequent  to  January  1, 1947, 
on  Form  41. 

Schedules  Performed  and  Routes  Flown 

During  the  year  1945,  the  respondent’s  Atlantic  Division 
performed  scheduled  services  between  New  York,  N. 
1394  Y.  and  the  European  gateway  points,  Foynes  and 
Shannon,  Eire,  London,  England  and  Lisbon,  Portu¬ 
gal  as  well  as  a  local  service  between  New  York  and  Ber¬ 
muda.  Certain  of  the  westbound  flights  were  routed  via 
the  South  Atlantic  from  the  west  coast  of  Africa  to  Brazil 
and  on  to  New  York.  In  addition  a  connecting  service  was 
offered  on  certain  flights  between  Natal  and  Lsibon  or 
Foynes. 

The  Atlantic  Division  performed  1,720,207  scheduled 
revenue  miles  for  a  performance  factor  of  approximately 
88%  of  scheduled  miles,  and  also  performed  128,347  reve¬ 
nue  miles  on  extra  sections.  All  of  the  scheduled  services 
of  the  Atlantic  Division  during  the  year  1945  were  desig¬ 
nated  by  the  Post  Office  Department  for  the  carriage  of 
mail.  Giving  consideration  to  the  heavy  backlog  of  traf¬ 
fic  over  the  transatlantic  routes  and  other  related  circum¬ 
stances  during  the  year  1945,  we  find  that  all  of  the  sched¬ 
uled  services  of  the  Atlantic  Division  in  the  year  1945,  in¬ 
cluding  extra  sections,  were  required  in  the  interests  of  the 
postal  service,  commerce  and  the  national  defense  of  the 
United  States. 

During  the  year  1945,  the  respondent  performed  various 
services  under  contract  with  the  War  Department.  Al¬ 
though  the  major  contract  services  were  performed  by  a 
separately  operated  division,  the  Africa-Orient  Division, 
certain  facilities  and  personnel  of  the  Atlantic  Division 
were  utilized  in  the  contract  services  and  the  related  cost, 
including  an  assignment  of  indirect  cost,  was  charged  to 
the  War  Department  in  accordance  with  the  provisions  of 
the  contract. 
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1945  Operating  Results 

General 

Despite  its  relatively  high  non-mail  revenues  which 
amounted  to  $3.87  per  revenue  mile  for  the  year  194$,  the 
Atlantic  Division  reported  operating  losses  before  Ujaited 
States  mail  pay  of  $1,451,659,  or  $0.79  per  revenue  jblane 
mile  flown.  The  year  1945  witnessed  a  steady  expansion 
in  volume  over  the  transatlantic  routes  with  an  accom¬ 
panying  marked  downward  trend  in  unit  costs  and  unit 
break-even  need.  Although  operating  results  in  the  latter 
half  of  the  year  1945  represented  a  substantial  improve¬ 
ment  over  the  reported  results  for  the  earlier  months,  the 
1945  transatlantic  operations  may  be  characterized  as  a 
relatively  high  cost  operation.  Reported  expense^  of 
$8,610,834  are  equivalent  to  $4.66  per  revenue  mile  fjlown 
or  $1.48  per  revenue  ton-mile  flown.  Similarly  the  Oper¬ 
ating  expenses  claimed  by  Pan  American  for  rate-making 
purposes  are  equivalent  to  $4.60  per  revenue  mile  flovm  or 
$1.46  per  revenue  ton-mile. 

A  considerable  number  and  variety  of  problems,  Which 
were  largely  beyond  the  control  of  the  management  during 
the  period,  appear  to  account  for  the  high  level  of  cost  of 
the  Atlantic  Disvision  in  1945.  The  conversion  of  thq  At¬ 
lantic  Division  from  a  wartime  contract  basis  to  a  peace¬ 
time  commercial  basis  was  accomplished  during  the  year. 
One  of  the  more  important  factors  contributing  to  the  high 
cost  for  the  period  was  the  limited  volume  of  operations, 
as  indicaed  by  the  fact  that  the  average  frequency  of  Serv¬ 
ice  over  the  portion  of  the  transatlantic  routes  in  actual 
operation  amounted  to  only  1.4  round  trips  per  ^eek 
1395  during  the  year.  Until  late  in  1945,  the  only  air¬ 
craft  available  to  the  respondent  for  use  in  its  trans¬ 
atlantic  operations  were  the  Boeing  B-314  flying  boats 
which  were  leased  from  the  Navy.  The  volume  of  oper¬ 
ations  with  the  four  leased  B-314  flying  boats  was  extreme¬ 
ly  limited  not  only  by  the  size  of  the  available  fleet  but  also 
by  the  low  cruising  speed  of  the  particular  aircraft 
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The  B-314  flying  boat  was  a  comparatively  expensive  type 
of  aircraft  to  operate  in  the  pre-war  period  as  well  as  the 
period  here  under  review.  In  the  last  quarter  of  1945, 
converted  Army  C-54’s  were  substituted  for  the  Boeing 
flying  boats,  and  during  the  period  of  transition  the  carrier 
was  obliged  to  maintain  both  seaplane  and  landplane 
facilities. 

After  commercial  service  was  resumed  on  January  1, 
1945,  with  the  leased  B-314  flying  boats,  the  cost  per  rev¬ 
enue  plane  mile  flown  in  the  first  quarter  of  1945  did  not 
compare  unfavorably  with  the  corresponding  cost  per 
revenue  plane  mile  in  the  pre-war  period  when  the  same 
flying  boat  equipment  was  utilized  on  the  transatlantic 
routes.  The  reported  cost  per  revenue  plane  mile  flown 
declined  substantially  during  the  succeeding  quarters  of 
1945  with  the  steadily  increasing  volume  of  service  per¬ 
formed.  In  the  last  quarter  of  1945,  when  the  inauguration 
of  DC-4  landplane  operations  took  place,  the  reported  cost 
per  revenue  plane  mile  continued  to  decline,  despite  the 
necessity  of  maintaining  both  seaplane  and  landplane  facil¬ 
ities  during  the  period  of  transition.  A  further  substan¬ 
tial  decline  in  unit  cost  reported  by  the  respondent  was 
noted  for  the  first  quarter  of  1946  as  volume  expanded  and 
exclusive  landplane  services  were  performed. 

In  the  North  Atlantic  route  case,  the  respondent  sub¬ 
mitted  estimates  of  costs  and  traffic  for  the  post-war 
period.  It  is  recognized  that  the  material  submitted  to 
the  Board  in  connection  with  new  route  proceedings  pre¬ 
sents  the  most  promising  outlook  that  reasonably  could 
be  justified.  However,  such  estimates  are  taken  to  reflect 
the  considered  judgment  of  informed  management  opinion 
submitted  in  good  faith  and  hence  are  accepted  with  a 
view  to  their  being  relied  upon  by  the  Board  as  factual 
matter  to  be  given  consideration  in  reaching  its  decision. 

In  the  certificate  proceeding,  the  respondent  estimated 
an  operating  cost  of  $2.65  per  revenue  plane  mile,  as  com¬ 
pared  with  the  Atlantic  Division’s  reported  cost  of  $4.66 
per  revenue  plane  mile  for  the  calendar  year  1945.  It  is 
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recognized  that  the  carrier’s  cost  estimates  were  baied 
upon  the  use  of  flight  equipment  and  an  operating  volujme 
which  cannot  reasonably  be  realized  for  some  time  to  cojme 
and  that  the  estimates  themselves  are  subject  to  assunjip- 
tions  which  may  serve  to  limit  the  attainability  of  the 
forecast  unit  cost.  The  difference  between  the  estimated 
costs  and  realized  costs,  however,  serves  to  indicate  the 
improvements  in  unit  costs  which  should  be  forthcoming, 
barring  unforeseen  events  over  which  the  respondent  has 
no  control,  as  conditions  warrant  expansion  in  frequencies 
with  justifiable  transportation  rates,  and  the  carrier, 
through  increased  experience,  is  in  a  position  to  realize 
operating  economies  by  the  institution  of  more  effective 
management  controls.  As  previously  noted,  the  1945  u:iit 
operating  costs  reported  by  the  Atlantic  Division  showed 
substantial  improvement  during  the  year  and  did  not  com¬ 
pare  unfavorably  with  corresponding  pre-war  costs. 
1396  There  is  set  forth  in  Appendix  No.  2  a  statement 
of  operating  results  of  the  respondent’s  Atlantic 
Division  for  the  calendar  year  1945  as  claimed  by  the 
respondent  for  rate  purposes  and  the  adjustments  de¬ 
termined  herein  for  rate  purposes.  The  appendix  also 
indicates  the  nature  of  the  differences  between  the  operat¬ 
ing  results  of  the  Atlantic  Division  as  reported  by  the 
carrier  on  Form  2380  Reports  to  the  Board  and  as  claimed 
for  rate-making  purposes.  The  adjustments  which  we 
deem  appropriate  with  respect  to  the  revenues  and  ex¬ 
penses  claimed  by  the  respondnt  for  rate  purposes  are 
discussed  briefly  below. 

Foreign  Mail  Revenue 

In  reviewing  the  1941  transatlantic  mail  rate7,  we  in¬ 
cluded  in  allowable  cost  the  amount  of  $432,224  as  a  pro¬ 
vision  for  a  reserve  for  uncollectible  foreign  mail  accounts 
receivable.  A  total  of  $406,556  was  provided  as  a  100  per¬ 
cent  reserve  against  the  uncollected  balances  from  Ger- 

1  Pan  Am.  Airways,  Inc.,  Transatlantic  Mail  Rates,  CAB,  Docket  No.  Go 
decided  July  17,  1944.  f 
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many,  Greece  and  Hungary  and  the  remaining  $25,668  was 
provided  as  a  50  percent  reserve  against  the  uncollected 
balances  from  certain  other  countries.  The  respondent 
wrote  the  receivables  from  Germany,  Greece,  and  Hungary 
off  its  books.  In  May  1945,  however,  the  respondent  re¬ 
stored  the  latter  accounts  receivable  on  its  balance  sheet 
as  of  December  31,  1944,  with  a  corresponding  credit  to 
earned  surplus.  The  restoration  of  such  accounts  to  the 
balance  sheet  was  based  on  the  determination  of  the  Board 
of  Directors  that  all  such  accounts  could  properly  be  re¬ 
garded  as  collectible.  A  partial  reserve  was  set  up  as  of 
December  31,  1944,  and  additional  accruals  to  the  reserve 
for  uncollectible  accounts  were  made  during  1945,  but  the 
reserve  was  reversed  in  its  entirety  as  of  December  31, 
1945. 

At  the  oral  argument  in  the  previous  transatlantic  case, 
counsel  for  Pan  American,  in  arguing  that  the  Board 
should  allow  a  reserve  for  uncollectible  foreign  mail  ac¬ 
counts,  stated  that  if  the  accounts  were  ever  collected  at  a 
further  date,  the  Board  could  take  cognizance  of  such  col¬ 
lections  at  the  appropriate  time. 

The  facts  of  record  as  summarized  above  make  clear 
that  the  foreign  mail  receivable  here  in  issue  had  its  origin 
in  revenue  of  the  respondent  which,  under  the  Act,  clearly 
must  be  taken  into  consideration  in  determining  the  re¬ 
spondent’s  need  for  mail  pay  subsidies.  In  the  last  rate 
proceeding  the  collection  of  this  account  has  been  ob¬ 
structed  by  the  advent  of  war,  an  incident  which  was 
reasonably  capable  of  rendering  collection  permanently  im¬ 
possible.  A  circumstance  which  undermines  the  collection 
of  a  receivable  obligation  to  cover  the  revenue  earned  from 
the  transportation  of  foreign  mail  also  undermines  the  rev¬ 
enue.  The  outbreak  of  war  suspended  the  normal  channels 
of  collection  and  thus  destroyed  all  bases  by  which  to 
value  the  foreign  mail  receivable  and  likewise  the  revenue 
whose  realization  depended  upon  the  collection  of  the  re¬ 
ceivable.  So  far  as  could  be  determined  then,  both  the 
asset  and  the  revenue  had  failed  of  realization.  The  wash 
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of  the  asset  against  the  revenue  in  the  pre-war  period  was 
thus  appropriate  and  the  determination  of  the  carrier’s 
need  without  consideration  of  revenue  whose  realization 
had  been  obstructed  by  the  w~ar  was  likewise  proper  ai^d 
equitable. 

But,  the  charge-off  of  the  asset  and  consequent  cancella¬ 
tion  of  the  revenue  in  1941  produced  the  effect  of 
1397  increasing  the  respondent’s  need  which  was  com¬ 
pensated  by  United  States  mail  pay  subsidies  foui^d 
to  be  fair  and  reasonable  after  full  consideration  of  the 
facts  then  of  record.  This  treatment  of  the  item  thin 
effectively  separated  both  the  asset  and  the  revenue  frohi 
the  period  in  which  the  service  was  performed.  This  sep¬ 
aration,  however,  did  not  preclude  the  possibility  of  re¬ 
storing  both  the  asset  and  the  revenue  at  a  later  date 
through  removal  of  the  obstacles  to  collection.  The  ab¬ 
sence  of  such  possibility  would  tend  to  forestall  all  curreht 
decisions  until  future  developments  could  be  accurately 
foreseen — an  obviously  impractical  restriction  upon  either 
management  or  a  regulatory  agency.  Moreover,  no  legm 
right  to  collection  had  been  foreclosed. 

The  present  record  shows  that  the  reasonable  certainly 
of  collection  has  been  reestablished  and  that  the  respondent 
has  restored  to  its  accounts  both  the  asset  and  the  revenue; 
although  the  revenue  element  has  now  been  credited  to  sur¬ 
plus  rather  than  to  a  revenue  or  income  account,  thus  pro¬ 
ducing  the  effect  of  associating  the  revenue  with  a  pafet 
period.  This  treatment  in  the  accounts,  however,  does  nit 
obviate  the  fact  that  the  revenue  from  the  service  per¬ 
formed  in  1941  failed  of  realization  by  reason  of  the  ob¬ 
stacles  created  by  the  war  and  that  the  realization  now 
becomes  possible  by  reason  of  the  removal  of  these  ob¬ 
stacles  upon  conclusion  of  the  war.  If  the  principle  is 
accepted  that  a  revenue  item  may  be  removed  from  a  cur¬ 
rent  period  when  collection  channels  are  obstructed  but 
that  it  must  be  returned  to  the  same  period  when  and  if  the 
obstructions  are  removed,  the  effect  would  be  to  exclude 
such  revenue  items  from  consideration  at  all.  The  Act 
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provides  for  no  such  exception  of  any  revenue  items.  We 
therefore  conclude  that  the  validation  of  the  receivable 
through  removal  of  the  obstacles  to  collection  has  pro¬ 
duced  a  revenue  which  does  decrease  the  need  of  the  car¬ 
rier  and  which,  under  the  Act,  the  Board  is  obligated  to 
take  into  consideration  in  determining  the  respondent’s 
need  for  mail  pay  assistance. 

Although  the  records  shows  that  the  obstacles  to  ulti¬ 
mate  collection  have  been  removed,  the  channels  through 
which  collection  can  be  accomplished  have  not  yet  been 
entirely  cleared.  An  indefinite  period  of  extended  dura¬ 
tion  may  conceivably  elapse  before  full  collection  of  all  the 
accounts  is  effectuated.  This  eventually,  however,  is  not 
sufficient  to  preclude  a  determination  by  the  Board  now 
that  the  amount  of  revenue  restored  to  the  respondent 
through  removal  of  the  obstacles  to  collection  of  the  for¬ 
eign  mail  pay  receivables  upon  conclusion  of  the  war 
should  be  applied  to  decrease  the  respondent’s  need  for 
subsidy  mail  payments.  But  the  duration  of  the  uncer¬ 
tainty  with  respect  to  collection  is,  we  believe,  sufficient 
to  justify  a  deferment  of  the  application  of  the  uncollected 
portions  of  these  accounts  until  such  time  as  they  are 
actually  realized  by  collection.  We  shall  therefore  pro¬ 
vide  that  any  amounts  which  have  been  or  in  the  future 
shall  be  collected  on  account  of  the  $432,224  foreign  mail 
pay  receivables  here  in  issue  shall  be  offset  by  the  Post¬ 
master  General  against  mail  payments  otherwise  due  the 
respondent,  without  regard  to  whether  such  payments 
originate  from  services  performed  by  the  respondent’s 
Atlantic  Division  or  from  services  performed  by  any  of 
its  other  operating  divisions.  The  break-down  of  the 
$432,224  reserve  by  countries  is  as  follows : 
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Germany 

Greece 

Hungary 

Portuguese  Guinea 
Spain 


$339,466.15 

16,581.46 

50,507.83 

1,334.06 

24,334.06 


Total  $432,223.56 

Interest  Income 

The  respondent  has  included  in  non-mail  revenue^  for 
rate  purposes  $75,734  of  interest  income  or  capital  gains 
on  Treasury  Certificates  in  which  the  carrier  invested 
certain  equipment  purchase  funds.  Consistent  wit!}  its 
position  that  the  equipment  purchase  funds  should  be 
allowed  in  the  1945  investment  rate  base,  the  respondent 
contends  that  the  related  earnings  should  be  treated  as 
non-mail  revenues  for  rate-making  purposes.  In  view  of 
the  treatment  of  equipment  purchase  funds,  which  is|  set 
forth  below  in  detail,  the  earnings  from  such  funds  have 
been  eliminated  from  reported  non-mail  revenues. 

Accrued  Vacation  Payments 

At  the  termination  of  the  Navy  contract  under  wpich 
the  Atlantic  Division  operated  in  the  years  of  1943  and 
1944,  the  Navy  made  a  payment  to  the  respondent  to  cover 
the  estimated  value  of  vacations  accrued  but  not  takeh  by 
Pan  American  personnel  during  the  period  of  Navy  con¬ 
tract  operations.  These  payments  reimbursed  the  carrier 
for  the  salaries  of  its  employees  for  the  vacations  ti  be 
taken  after  the  resumption  of  commercial  operations  but 
accrued  under  the  Navy  contract.  Pan  American  recorded 
such  payments  received  from  the  Navy  as  non-operating 
income.  It  is  contended  by  Pan  American  that  the  Board 
should  not  consider  the  amount  of  the  accrued  vacation 
payments  totalling  $294,130,  in  determining  the  operating 
results  of  the  Atlantic  Division  for  the  year  1945. 

In  1942,  when  various  operating  divisions  of  the  re¬ 
spondent  entered  into  contracts  with  the  Navy  Depart- 
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ment,  the  respondent  was  required  by  the  terms  of  the 
respective  contracts  to  pay  the  Navy  amounts  equal  to 
the  cost  of  accrued  vacations  of  Pan  American  personnel 
transferring  from  commercial  service  into  contract  op¬ 
erations.  The  payments  by  the  respondent  to  the  Navy 
for  accrued  vacations  have  been  allowed  by  the  Board  in 
previous  rate  cases  to  the  full  extent  claimed  by  the  car¬ 
rier  in  each  instance.  In  the  Alaska  rate  case,8  and  in 
the  Pacific  rate  case9,  the  Board  included  in  allowable  cost 
the  amounts  of  $57,665  and  $181,094,  respectively,  claimed 
by  Pan  American  for  accrued  vacations.  Although  in  the 
case  of  Latin  American  Division  the  Board  has  not  made 
a  separate  allowance  for  accrued  vacation  payments  be¬ 
tween  Pan  American  and  the  Army,  reported  operating 
expenses  have  included  undetermined  amounts  of  pay¬ 
ments  between  Pan  Aanerican  and  the  Army  for  vacations 
related  to  personnel  transferring  between  the  Latin  Amer¬ 
ican  Division  and  the  Army  contract  operation.  In  the 
previous  Atlantic  rate  case10,  no  allowance  was  made  for 
the  item  of  accrued  vacation  payments  to  the  Navy,  since 
such  payments  had  not  come  to  the  Board’s  attention  by 
the  date  of  issuance  of  the  show  cause  order  which  was 
accepted  by  the  carrier.  The  accrued  vacation  payments 
made  by  the  Atlantic  Division  to  the  Navy,  for  which  no 
allowance  was  made  in  the  previous  Atlantic  rate  case, 
amount  to  $126,787. 

It  is  apparent  that  the  salaries  for  accrued  vacations 
for  which  the  respondent  was  reimbursed  by  the  Navy 
have  in  effect  been  charged  as  an  operating  expense  under 
the  Navy  contract  and  so  cannot  later,  wdien  the  vacations 
are  taken,  be  charged  also  as  an  expense  of  the  respond¬ 
ent’s  commercial  operations.  The  effect  of  such  treatment 
would  be  to  require  the  Post  Office  Department  to  pay 
through  the  mail  rate  for  salaries  already  collected  by  the 

*  Pan.  Am.  Airways,  Inc.,  Alaska  Mail  Rates,  6  CAB  61  (1944). 

9  Pan  Am.  Airways,  Inc.,  Transpacific  Mail  Rates,  CAB  Docket  No.  300,  de¬ 
cided  July  17,  1944. 

10  Pan  Am.  Airways,  Inc.,  Transatlantic  Mail  Rates,  supra. 
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respondent  from  the  Navy  Department.  In  view 
1399  of  the  Board’s  consistent  recognition  in  mail  rate 
cases  of  Pan  American’s  claims  for  vacation  pay¬ 
ments  made  by  it  to  the  military  services  and  in  <j>rder 
to  avoid  duplicate  reimbursement  from  two  departments 
of  the  United  States  Government  to  the  respondent  for 
the  same  salaries,  it  is  necessary  that  the  paymeijt  of 
$294,130  received  by  the  respondent  from  the  Navy  for 
accrued  vacations  be  offset  against  reported  operating 
expenses  to  which  are  charged  the  salaries  for  the  yaca- 
tions  thus  reimbursed. 

Since  the  previous  Atlantic  rate  case  did  not  make  allow¬ 
ance  for  the  amount  of  $126,787  paid  by  the  respondent  to 
the  Navy,  the  question  is  raised  as  to  whether  such  [pay¬ 
ment  to  the  Navy  should  be  offset  against  the  payment  of 
$294,130  by  the  Navy  to  the  respondent  and  only  thef  net 
amount  of  $167,343  deducted  from  operating  expenses 
claimed  by  the  carrier  for  rate  purposes.  The  general 
practice  of  the  air  transport  industry,  including  th^  re¬ 
spondent,  is  to  account  for  vacations  on  a  cash  basis  ralther 
than  an  accrual  basis.  Vacation  salaries  are  normally 
charged  as  an  expense  of  the  period  in  which  the  vacation 
is  taken  and  the  salary  paid,  even  though  the  vacation 
taken  has  been  earned  in  a  prior  accounting  period.  Con¬ 
sequently,  it  is  not  a  common  practice  in  the  industrkr  to 
accrue  the  liability  of  the  carrier  at  the  end  of  a  calendar 
year  for  vacations  accrued  during  the  year  but  carried 
forward  into  a  subsequent  year.  In  normal  periods,  the 
accounting  for  vacations  on  a  cash  basis  produces  no  ap¬ 
preciable  distortion  of  reported  salary  costs,  as  the  vaca¬ 
tion  carry-over  at  each  end  of  the  accounting  year  will  in 
large  part  balance  off  and  a  substantially  accurate  chhrge 
to  expense  will  result  for  each  year. 

The  variance  of  the  respondent  from  its  own  custonjiary 
practice  of  accounting  for  vacations  on  a  cash  basis  re¬ 
sulted  from  the  special  terms  of  the  Navy  contracts,  which 
required  cash  settlements  for  accrued  vacations  at  the  in¬ 
ception  and  termination  of  contract  operations.  Although 
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the  payments  of  the  respondent’s  Alaska  and  Pacific  Sec¬ 
tors  to  the  Navy  for  accrued  vacations  of  commercial  per¬ 
sonnel  transferring  to  contract  operators  served  to  distort 
the  normal  costs  related  to  the  respective  commercial 
services,  in  the  earlier  Alaska  and  Pacific  rate  cases  we 
properly  recognized  such  payments  for  rate-making  pur¬ 
poses  in  view  of  the  indefinite  duration  of  the  Navy  con¬ 
tracts  and  the  lack  of  alternative  means  for  the  carrier  to 
obtain  reimbursement  for  its  legitimate  payments  to  the 
Navy.  HowTever,  in  a  normal  period  with  no  suspension 
of  certified  services,  the  accrued  vacation  liability  would 
automatically  have  been  carried  forward  from  year  to 
year  and  vacation  salaries  would  have  been  paid  by  the 
carrier  and  recognized  by  the  Board  on  a  straight  cash 
basis.  Thus,  had  not  the  Atlantic  Division  suspended 
commercial  services  for  the  calendar  years  1943  and  1944, 
the  accrued  vacation  liability  of  the  Atlantic  Division  as 
of  December  31,  1942,  amounting  to  $126,787,  would  have 
carried  forward  into  1943  and  the  vacation  salaries  paid 
during  1945  would  have  constituted  part  of  the  normal 
salary  costs  of  the  latter  year.  If  we  should  ignore  the 
war-time  suspension  of  transatlantic  operations  between 
January  1,  1943,  and  December  31,  1944,  and  consider  the 
operations  commencing  January  1,  1945,  as  a  direct  con¬ 
tinuation  of  operations  suspended  as  of  December  31, 1942, 
the  vacation  liability  carry-over  of  $126,787  would 
1400  clearly  be  recognized  in  1945  costs  when  vacation 
salaries  were  paid.  On  the  other  hand,  any  vaca¬ 
tion  liability  in  excess  of  $126,787,  having  stemmed  di¬ 
rectly  from  Navy  contract  operations,  would  not  be  an 
allowable  cost  of  the  resumed  commercial  operations  for 
rate-making  purposes. 

Under  these  circumstances  and  particularly  in  view  of 
the  fact  that  the  previous  Atlantic  rate  case  made  no 
allowance  for  the  $126,787  payment  to  the  Navy,  we  shall 
offset  this  amount  against  the  $294,130  payment  by  the 
Navy  to  the  respondent  and  the  net  amount  of  $167,343 
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will  be  deducted  from  operating  expenses  for  rate-making 
purposes. 

Aircraft  Depreciation 

The  respondent  has  objected  to  the  finding  in  the  tenta¬ 
tive  statement  that  depreciation  of  DC-4  aircraft  should 
be  based  on  a  five-year  service  life  and  a  10%  residual 
value,  the  carrier  contending  that  a  three-year  service  life 
and  15,000  residual  value  are  more  appropriate.  A  fair 
and  reasonable  allowance  for  depreciation  for  mail  rate 
purposes  must  necessarily  be  based  upon  informed  judge¬ 
ment.  The  depreciation  allowance  should  be  high  enough 
to  afford  the  carrier  reasonable  protection  against  pos¬ 
sible  losses  on  retirement  of  aircraft  and  their  replace¬ 
ment  by  more  modern  and  more  economical  types.  On  the 
other  hand,  it  is  not  deemed  to  be  sound  policy  consistently 
to  over-burden  the  mail  rate  with  excessive  depreciation 
charges  for  each  new  aircraft  type. 

In  the  case  of  the  Pan  American  System,  it  is  noted  that 
a  substantial  portion  of  the  carrier’s  DC-4  fleet  is  under 
lease  arrangement.  No  issue  exists  with  respect  to  the 
depreciation  rate  on  the  leased  aircraft  and  related  con¬ 
version  costs. 


Considering  the  relative  obsolescence  of  the  DC-4  type, 
the  probable  value  of  used  DC-4  aircraft  over  the  next 
several  years  and  the  various  factors  related  to  th^  use 
of  DC-4  aircraft  on  the  several  operating  divisions  of  the 
respondent  or  its  affiliated  companies,  we  conclude  that 
an  allowance  for  DC-4  depreciation  on  the  basis  of  a  four- 
year  service  life  with  10%  residual  value  will  afforct.  the 
carrier  ample  protection  against  any  likely  retirement 
loss.  In  view  of  the  small  period  of  time  during  which 
DC-4  aircraft  were  in  use  on  the  Atlantic  Division  in 
1945,  the  resulting  adjustment  of  operating  expenses 
amounts  to  $2,063. 

System  Expense 

In  addition  to  salaries  and  other  expenses  incurred  di¬ 
rectly  by  the  respondent’s  Atlantic  Division,  the  reported 
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expenses  of  this  division  include  a  pro  rata  share  of  vari¬ 
ous  centrally  incurred  expenses  which  relate  to  the  Pan 
American  Airways  System  as  a  whole.  The  centrally  in¬ 
curred  expenses  include  the  expense  of  running  the  dis¬ 
trict  traffic  offices  in  various  cities  of  the  United  States 
and  system  advertising  expense  which  is  charged  to  the 
individual  operating  divisons.  The  remainder  of  centrally 
incurred  expenses,  exclusive  of  the  two  aforementioned 
categories,  is  designated  by  the  carrier  as  “system” 
expense. 

1401  System  expense  represents  the  general  overhead 
of  the  Pan  American  System,  including  the  corpo¬ 
rate  officers,  their  staff  and  related  overhead,  engineering 
and  research  performed  for  the  system  as  a  whole,  central 
purchasing,  and  various  functions  of  an  over-all  corporate 
nature  rather  than  an  individual  operating  division  nature. 
The  functions  of  the  system  organization  include  super¬ 
vision  or  control  over  the  various  affiliated  companies  of 
the  Pan  American  System,  as  well  as  supervision  of  vari¬ 
ous  military  contracts. 

The  basic  method  of  charging  the  various  activities  re¬ 
ceiving  the  benefit  of  services  performed  by  the  system 
organization  involves  the  charging  of  prescribed  amounts 
to  various  military  contracts  in  accordance  with  the  bases 
set  forth  in  the  respective  contracts,  charging  certain 
affiliated  companies  commissions  on  purchases  and  sales 
arranged  by  Pan  American  in  the  United  States  for  such 
companies,  and  the  remainder  of  system  expense,  after 
such  pre-allocations  have  been  made  to  military  contracts 
and  affiliated  companies,  is  prorated  among  the  respond¬ 
ent’s  operating  divisions  on  the  basis  of  relative  useful 
ton-miles.  The  useful  ton-mile  basis  of  apportioning  sys¬ 
tem  expense  among  the  operating  divisions  of  the  re¬ 
spondent  does  not  appear  to  be  unreasonable,  provided 
that  sufficient  amounts  of  system  expense  are  pre-allo- 
cated  to  the  various  affiliated  companies  or  other  activities 
which  receive  the  benefit  of  and  should  bear  an  appro¬ 
priate  share  of  system  overhead. 
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as 

cents  per  revenue  mile  flown.  This  figure  excludes  the 
amount  of  $315,564  which  was  charged  to  the  Atlantic 
Division  for  central  advertising  and  district  office  expense 
for  the  year  1945.  The  respondent  has  conceded  ths^t  cer¬ 
tain  adjustments  of  the  total  amount  of  system  expense  to 
be  borne  by  the  operating  divisions  properly  should  be 
made.  There  are  several  adjustments  of  system  expense  in 
addition  to  those  conceded  by  the  carrier  which  we  deem 
appropriate  for  rate-making  purposes.  These  adjustments 
are  summarized  in  Appendix  No.  2  and  are  explained 
below. 

The  adjusted  system  expense  claimed  by  the  respondent 
allows  for  a  1945  charge  of  $20,000  as  a  management  fee 
from  China  National  Aviation  Corporation  (hereinafter 
referred  to  as  CNAC).  At  the  oral  argument,  counsel  for 
the  carrier  indicated  that  he  would  not  take  issue!  with 
Public  Counsel’s  recommendation  that  a  reasonable  Credit 
to  system  expense  for  the  cost  of  supervising  CN^C  is 
$25,000  for  the  year  1945.  Accordingly,  system  expense 
will  be  adjusted  to  reflect  the  $25,000  management  fee. 

In  considering  the  reasonableness  of  the  respondent’s 
system  expense,  it  is  necessary  to  determine  whether  re¬ 
ported  system  expense  includes  any  items  of  cost  which 
properly  should  be  charged  to  the  Holding  Company.  The 
officers  and  directors  of  the  respondent  and  the  Holding 
Company  are  substantially  identical.  All  of  the  salaries 
as  well  as  related  overhead  expenses  of  the  officers,  direc¬ 
tors  and  other  interlocking  personnel  of  the  Holding  Com¬ 
pany  and  the  respondent  are  paid  by  the  respondent  and 
are  included  in  total  system  expense.  The  Holding  Com¬ 
pany  does  not  pay  the  salary  of  any  of  its  officers,  directors 
or  other  personnel,  nor  does  it  share  any  ofj  the 
overhead  expense  which  is  paid  in  the  first  instance 
1402  by  the  respondent.  •  The  only  overhead  expenses 
borne  by  the  Holding  Company  are  the  expenses  of 


The  Atlantic  Division’s  share  of  1945  system  expense, 
reported  on  Form  2380,  amounted  to  $406,816  Tor  22 
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items  billed  against  the  Holding  Company  by  outside 
parties. 

The  interlocking  arrangement  between  the  respondent 
and  the  Holding  Company  raises  the  question  as  to 
whether  the  certified  operations  of  the  various  operating 
divisions  of  the  respondent  are  being  burdened  with  part 
of  the  overhead  that  properly  should  be  charged  to  the 
Holding  Company  as  salaries  and  other  expenses  of  offi¬ 
cers,  directors  and  other  employees.  The  respondent  ad¬ 
mits  that  the  Holding  Company  pays  no  part  of  the  sal¬ 
aries  and  expenses  of  its  officers  and  directors,  but 
contends  that  there  is  nothing  improper  about  such  an 
arrangement.  It  is  further  contended  that  if  a  manage¬ 
ment  fee  were  to  be  charged  by  the  respondent  to  the  Hold¬ 
ing  Company  for  a  pro  rata  portion  of  the  expense  of 
common  personnel  and  general  overhead,  the  Holding 
Company  could  in  turn  charge  the  respondent  an  approxi¬ 
mately  equivalent  amount  for  services  performed  by  the 
Holding  Company. 

The  record  shows  that  the  principal  items  of  general 
expense  paid  by  the  Holding  Company  in  the  year  1945 
included  the  Delaware  State  franchise  tax,  legal  and  in¬ 
dependent  accountants’  fees,  payment  to  an  agent  for 
negotiating  the  sale  of  the  Holding  Company  interest  in 
CNAC,  the  expense  of  stock  transfer  agents,  dividend  dis¬ 
bursing  agent,  proxy  expenses,  and  the  printing  of  stock 
certificates  and  the  report  to  stockholders.  In  addition  to 
such  general  expense,  substantial  expenses  related  to  the 
1945  equity  financing  were  paid  by  the  Holding  Company 
but  were  charged  to  capital  surplus. 

An  analysis  of  the  nature  of  the  expenses  paid  by  the 
Holding  Company  leads  us  to  the  conclusion  that  the 
carrier’s  contention  that  the  cost  of  services  performed  by 
the  Holding  Company  for  the  respondent  is  equivalent  to 
the  cost  of  services  performed  by  the  respondent  for  the 
Holding  Company  is  of  limited  significance.  The  legal 
fee  paid  by  the  Holding  Company  in  connection  with  the 
sale  of  CNAC  comprised  approximately  one-fourth  of  the 
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$152,547  of  general  expense  of  the  Holding  Company!  for 
the  year  1945  and  such  expense  is  obviously  unrelatejl  to 
any  service  for  the  respondent.  Likewise  the  expens^  of 
auditing  the  Holding  Company’s  books  and  legal  fees  paid 
by  the  Holding  Company  do  not  appear  to  be  of  any  value 
to  the  operating  subsidiaries. 

The  most  important  investment  of  the  Holding  Company 
is  its  investment  in  the  respondent  and  to  that  extent  the 
interest  of  the  two  corporations  may  appear  to  be  identical. 
The  Holding  Company  also  owns  an  interest  in  Pan  Amer- 
ican-Grace  Airways,  Inc.,  CNAC,  and  Avianca,  and  subse¬ 
quent  to  the  close  of  1945  formed  a  subsidiary  for  the  con¬ 
struction  and  operation  of  a  series  of  hotels  in  various 
foreign  countries. 

In  the  light  of  these  circumstances,  it  is  our  conclusion 
that  the  present  method  of  charging  system  expense  im¬ 
poses  an  undue  burden  on  the  certificated  services  of  the 
operating  division  of  the  respondent  insofar  as  the  carrier 
has  failed  to  charge  a  proper  proportion  of  system  ex¬ 
pense  to  the  Holding  Company  for  salaries  of  common 
officers,  directors  and  other  personnel  and  related 
1403  overhead  items.  Because  of  the  nature  of  the  serv¬ 
ices  performed  for  the  Holding  Company  and  the 
inherent  difficulties  in  attempting  to  arrive  at  the  precise 
cost  of  such  services,  a  judgment  allocation  based  on  the 
facts  of  record  must  be  made.  On  the  basis  of  all  of  the 
information  available  in  the  record,  and  giving  considera¬ 
tion  to  the  amount  of  Holding  Company  expense  which 
might  legitimately  be  charged  the  respondent  by  the  Hold¬ 
ing  Company,  for  management  services,  it  is  our  judgment 
that  a  net  amount  equal  to  15%  of  the  expense  of  the 
executive  department,  or  $151,929,  should  be  credited  to 
system  expense  as  a  service  fee  to  the  Holding  Company, 
before  allocation  of  the  remainder  among  the  various 
operating  divisions  of  the  respondent. 

A  total  of  $45,070  of  system  expense  represents  amounts 
disallowed  or  estimated  by  the  carrier  as  likely  to  be  dis¬ 
allowed  under  its  over-all  Army  contract.  The  most  im- 
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portant  item  in  this  group  of  expense  is  entertainment, 
club  dues  and  travel  expenses,  with  the  remainder  con¬ 
sisting  primarily  of  legal  and  other  professional  service 
expense.  The  carrier  has  failed  to  establish  that  the  legal 
and  other  professional  expenses  in  question  will  actually 
be  disallowed  by  the  Army  for  the  year  1945  or  that  such 
expenses  by  their  nature  relate  to  commercial  services. 
With  reference  to  the  $2S,358  disallowance  for  entertain¬ 
ment,  club  dues  and  travel  expenses,  the  respondent  has  in¬ 
dicated  that  this  item  includes  the  expense  accounts  of 
system  employees  in  excess  of  $7  per  day,  which  is  stated 
to  be  the  maximum  amount  which  the  Army  will  share 
in  the  prorate  of  system  expense  to  the  Army  contract. 
Since  the  respondent  admits  th£t  the  employees  in  ques¬ 
tion  are  involved  in  supervision  of  both  contract  and  com¬ 
mercial  operations,  it  would  be  entirely  unreasonable  to 
charge  the  excess  over  $7  per  day  for  all  employees  to  the 
commercial  services.  Accordingly,  the  estimated  portion 
of  the  system  expense  disallowed  under  the  Army  con¬ 
tract,  amounting  to  $45,070,  will  be  disallowed  for  rate- 
making  purposes. 

There  remains  to  be  considered  the  propriety  of  charg¬ 
ing  the  affiliated  companies  of  the  respondent  commissions 
on  purchases  and  sales  and  treating  such  commissions  as 
an  over-all  fair  and  reasonable  management  fee  to  such 
affiliated  companies.  This  method  puts  the  operating  divi¬ 
sions  of  the  respondent  in  the  position  of  taking  the 
entire  risk  of  any  inadequacy  in  the  allocation  of  system 
expense  to  affiliated  companies.  However,  the  facts  of 
record  do  not  support  a  conclusion  that  the  method  fol¬ 
lowed  by  the  carrier  has  unduly  burdened  the  certificated 
operations  for  the  year  1945.  Although  no  adjustment 
will  be  made  in  the  system  expense  for  the  year  1945  on 
this  account,  it  seems  clear  to  us  that  the  equitable  result 
is  more  the  effect  of  happenstance  than  the  application  of 
sound  principles  of  allocation  which,  under  other  condi¬ 
tions,  would  protect  the  respondent  from  an  inequitable 
cost  burden. 
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On  the  basis  of  the  facts  set  forth  above  and  the  detailed 
computation  in  Appendix  No.  2,  we  find  that  the  Atlantic 
Division’s  share  of  total  disallowed  system  expense  for 
the  year  1945  is  $41,951. 

Cash  Discounts  and  Foreign  Exchange  Losses 

The  respondent  has  conceded  that  income  from  cash  dis¬ 
counts  should  properly  be  considered  in  arriving  at  its 
operating  profit.  The  carrier  has  included  such  income  in 
the  amount  of  $8,131  under  non-mail  revenue.  Since  we 
consider  it  more  appropriate  to  treat  cash  discounts  ais  a 
credit  to  operating  expenses  for  rate-making  purposes,  the 
amount  of  this  item  has  been  eliminated  from  non-n|iail 
revenue  and  considered  as  a  credit  to  operating  ex¬ 
penses. 

1404  Foreign  exchange  conversion  losses  in  the  amofint 
of  $24,396  have  been  claimed  by  the  carrier  as  part 
of  allowable  cost.  It  is  entirely  appropriate  to  recognize 
foreign  exchange  conversion  profits  or  losses  in  determin¬ 
ing  the  operating  profit  on  an  international  service.  The 
respondent  has  neglected  to  deduct  foreign  exchange  con¬ 
version  profits  of  $1,751  from  the  conversion  losses  of 
$24,396.  In  order  to  recognize  the  net  foreign  exchange 
loss  under  operating  expenses,  we  have  eliminated  the 
amount  of  $1,751  from  the  carrier’s  claimed  costs. 

Break-even  Need 

Based  on  all  of  the  foregoing  adjustments,  as  sum¬ 
marized  in  Appendix  No.  2,  we  find  that  the  break-even 
need  of  the  Atlantic  Division  before  mail  pay  for  the  year 
1945  amounts  to  $1,131,119  which  is  equivalent  to  $0.61 
per  revenue  plane  mile  or  $1.35  per  mail  ton-mile. 

Average  Investment  j 

The  average  investment  claimed  by  the  respondent  for 
purposes  of  transatlantic  mail  rates  for  the  year  1945 
amounts  to  $11,953,271  and  consists  of  the  following  prin¬ 
cipal  categories  of  assets: 
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Flight  equipment  (net)  $  596,907 

Other  operating  property  and  equipment  (net)  380,996 
Long-term  operating  property  prepayments  1,995 

Net  working  capital  2,553,459 

Equipment  purchase  funds  6,789,562 

Estimated  average  U.  S.  mail  pay  receivable  1,630,352 


Total  claimed  investment  $11,953,271 


Appendix  No.  3  summarizes  the  adjustments  of  claimed 
investment  which  we  deem  necessary  for  rate  purposes 
and  also  indicates  briefly  the  nature  of  the  differences  be¬ 
tween  the  investment  claimed  by  the  respondent  and  the 
average  investment  as  indicated  by  the  monthly  balance 
sheets  submitted  on  Form  2380. 

It  is  noted  that  the  average  1945  investment  of  the 
Atlantic  Division  in  physical  property  is  slightly  less  than 
$1,000,000.  This  is  an  abnormally  low  investment  in  phys¬ 
ical  property  for  an  operation  of  the  size  and  scope  of  the 
Atlantic  Division  and  contrasts  with  an  investment  of  ap¬ 
proximately  $16,000,000  in  such  property  by  the  end  of 
1946.  The  low  investment  during  1945  is  attributable  to 
the  use  of  flying  boats  rented  from  the  Navy  until  the  last 
quarter  of  1945  and  the  acquisition  of  a  limited  number  of 
DC-4  type  aircraft  in  September  1945,  and  is  further  at¬ 
tributable  to  the  relatively  small  scale  of  operations  per¬ 
formed  during  1945. 

For  the  purpose  of  consistency  with  the  minor  disallow¬ 
ance  of  DC-4  depreciation  expense,  we  have  increased  the 
claimed  average  investment  by  one-half  the  disallowed 
depreciation  of  $1,032. 

The  amount  of  working  capital  claimed  by  the  re¬ 
spondent  includes  an  average  balance  of  $98,613  repre¬ 
senting  the  foreign  mail  accounts  receivable  from  Ger¬ 
many,  Greece  and  Hungary,  less  the  reserve  for  uncollecti¬ 
ble  accounts  on  the  carrier’s  books.  The  respondent’s  ac¬ 
counting  for  these  accounts  has  been  discussed  above 
under  “Foreign  Mail  Revenue.”  Since  in  the  previous 
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transatlantic  rate  case11,  we  included  in  allowable  cost  a 
reserve  provision  for  various  uncollectible  foreign  miail 
receivables,  and  in  view  of  our  decision  above  to  defer  the 
application  of  the  uncollected  portions  of  these  accounts 
until  such  time  as  they  are  actually  realized  by  cpl- 
1405  lection,  the  respondent’s  inclusion  of  such  accounts 
in  its  claimed  working  capital  for  the  year  1945  is 
improper.  Accordingly,  working  capital  claimed12  by  the 
respondent  has  been  reduced  by  $98,613,  leaving  adjusted 
working  capital  of  $2,454,846,  which  is  equivalent  to  3.6 
months’  operating  expenses  exclusive  of  depreciation. 

For  rate-making  purposes  working  capital  is  that  part 
of  the  capital  which  the  investors  must  provide  to  enable 
the  carrier  to  meet  on  time  its  current  obligations  and  to 
maintain  necessary  bank  balances.  The  amount  of  work¬ 
ing  capital  which  should  be  allowed  in  the  investment  of 
an  enterprise,  the  rates  and  charges  of  which  are  Govern¬ 
ment  regulated,  should  depend,  as  does  all  allowable  in¬ 
vestment  in  such  enterprises,  upon  the  company’s  reason¬ 
able  need  on  a  normally  recurrent  basis  for  the  use  of  such 
working  capital  to  perform  economically  and  efficiently 
those  current  operations  for  which  the  rates  are  beihg 
fixed. 

The  transportation  industry  in  all  forms  has  tradition¬ 
ally  required  far  less  working  capital  than  manufacturing 
or  other  industrial  enterprises.  The  comparatively  low 
normal  working  capital  requirements  of  the  transporta¬ 
tion  industry  are  characteristic  of  the  air  transport  indus¬ 
try.  The  current  inventories  required  to  be  kept  on  hand 
by  an  air  carrier  are  relatively  small  in  amount.  In  addi¬ 
tion,  passenger  revenues,  which  constitute  the  majpr 
portion  of  non-mail  revenues,  are  ordinarily  received  lj>y 
carrier  in  advance  of  the  performance  of  service,  while 
salaries  as  well  as  most  trade  creditors  are  paid  after  the 


13  It  should  be  noted  that  the  working  capital  claimed  by  the  respondent 
does  not  include  the  account  receivable  from  the  Post  Office  Department  for  ihe 
transportation  of  U.  S.  mail,  since  the  respondent  claims  the  mail  receivable  as  a 
separate  item  in  the  investment  base. 
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performance  of  service.  The  prepayment  of  passenger 
revenues  is  particularly  characteristic  of  the  respondent’s 
transatlantic  operations,  which  had  on  hand  during  the 
year  1945  an  average  balance  of  $538,648  of  unearned 
transportation  revenue  or  the  equivalent  of  six  weeks’  pas¬ 
senger  revenues.  It  is  obvious  that  the  extent  of  prepay¬ 
ment  of  passenger  revenues  by  the  respondent’s  patrons 
has  the  effect  of  reducing  the  amount  of  working  capital 
which  would  otherwise  have  to  be  furnished  by  the  carrier’s 
stockholders. 

The  respondent  has  recognized  that  normally  the  'work¬ 
ing  capital  requirements  of  its  international  services 
should  not  exceed  an  amount  equivalent  to  three  months’ 
operating  expenses  exclusive  of  depreciation.  In  various 
route  proceedings,  the  respondent  has  forecast  the  working 
capital  rquirements  of  a  proposed  route  on  the  basis  of 
three  months’  operating  expenses.  In  the  instant  case,  a 
witness  for  the  respondent  testified  that  the  normal  allow¬ 
ance  of  three-months’  cash  expenses  would  have  afforded 
adequate  working  capital  for  the  transatlantic  services 
performed  during  1945  except  for  the  extent  of  delay  in 
the  settlement  of  the  claim  for  the  transportation  of  United 
States  mail  and  except  for  funds  required  for  equipment 
purchases. 

The  amount  of  working  capital  allowable  for  rate¬ 
making  purposes  is  not  intended  to  include  any  allowance 
for  funds  required  for  the  purchase  of  additional  equip¬ 
ment.  Furthermore,  since  the  problem  related  to  the  re¬ 
spondent’s  equipment  purchase  funds  is  dealt  with  sep¬ 
arately  below,  no  consideration  need  be  given  to  equipment 
purchase  funds  in  relation  to  the  working  capital 
allowance. 

1406  With  respect  to  the  United  States  mail  receivable 
which  accumulated  by  reason  of  there  having  been 
no  established  mail  rate  during  the  pendency  of  this  pro¬ 
ceeding,  the  respondent  claims  that  its  working  capital 
requirements  were  increased  abnormally  and  that  a  sep¬ 
arate  allowance  for  the  mail  receivable  should  be  included 
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in  the  1945  investment  base,  or  in  alternative,  that  the 
working  capital  allowance  should  be  increased  so  as  to 
recognize  the  delay  in  settlement  of  the  mail  receivable. 
The  allowance  for  working  capital  properly  included:  in 
the  rate  base  should  cover  the  reasonable  excess  of  current 
assets  over  current  liabilities  which  must  be  financed  oil  a 
permanent  basis  through  the  issuance  of  long  term  secur¬ 
ities.  Under  this  concept  of  working  capital,  it  is  mbre 
appropriate  to  include  the  mail  receivable  with  working 
capital,  even  though  settlement  of  the  account  has  b^en 
abnormally  delayed  for  the  duration  of  the  instant  pro¬ 
ceeding.  We  shall  therefore  determine  a  fair  and  reason¬ 
able  working  capital  allowance  for  the  respondent’s  trans¬ 
atlantic  services,  and  in  that  allowance  give  effect  to  the 
over-all  amount  necessary  to  finance  current  operatiqns, 
including  the  mail  receivable. 

Although  it  is  true  that  the  increase  in  the  mail  receiv¬ 
able  during  the  period  in  which  no  mail  rate  had  been 
established  might  well  have  necessitated  an  increase  in 
the  current  assets,  it  is  not  true  that  such  increases  in  the 
receivable  would  of  necessity  have  resulted  in  an  increase 
in  working  capital  since  the  increase  in  the  receivable 
could  have  been  financed  through  short  term  borrowings 
which,  in  computing  working  capital,  wmuld  have  b^en 
offset  against  the  current  assets.  It  is  equally  true  that 
an  accrued  receivable  from  the  United  States  Government 
would  represent  a  sufficiently  current  asset  to  be  normally 
subject  to  financing  by  short  term  bank  credit.  The  effect 
upon  the  respondent’s  working  capital,  therefore,  is  de¬ 
pendent,  not  upon  the  existence  of  a  mail  receivable  ac¬ 
crued  over  an  extended  period  during  which  no  mail  rate 
was  in  effect,  but  rather  upon  the  methods  used  in  financ¬ 
ing  such  receivable.  Had  the  receivable  been  financed  by 
short  term  borrowings,  the  only  cost  to  the  carrier  wohld 
have  been  the  interest  paid,  since  no  additional  working 
capital,  in  an  accounting  sense,  could  have  accrued.  The 
issue,  therefore,  becomes  whether  a  mail  receivable  whjich 
is  financed  by  capital  provided  by  long  terms  investors 
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should  be  considered  as  a  working  capital  requirement  to 
be  allowed  in  the  rate  base,  whereas,  a  mail  receivable 
financed  by  short  term  borrowings  should  be  excluded 
from  the  rate  base. 

The  method  of  financing  a  mail  receivable  from  the 
United  States  government  can  scarcely  be  considered  a 
controlling  factor  in  determining  whether  such  funds 
should  or  should  not  be  included  in  the  rate  base.  It  is 
obvious  that  neither  the  public  interest  nor  the  financial 
stability  of  the  respondent  would  require  that  stock  or  long 
term  debt  be  issued  for  the  purpose  of  financing  an  ab¬ 
normally  large  mail  receivable.  Such  a  receivable  would 
not  represent  a  permanent  capital  requirement  of  the  re¬ 
spondent  and  consequently  it  cannot  reasonably  be  argued 
that  such  temporary  capital  requirement  should  be 
1407  financed  on  a  long  term  basis.  Accordingly,  it 
follows  that  no  distinction  with  respect  to  working 
capital  requirements  in  regard  to  the  accrual  of  mail  re¬ 
ceivables  from  the  United  States  Government  should  be 
made  from  one  carrier  to  another  as  a  result  of  the  differ¬ 
ence  in  the  method  used  to  finance  such  receivable.  We 
therefore  conclude  that  the  working  capital  allowance,  for 
purposes  of  determining  the  investment  rate  base,  must 
be  viewed  in  terms  of  the  long  range  requirements,  rather 
than  predicated  upon  the  current  status  of  the  mail  re¬ 
ceivable. 

But  it  is  apparent  that  the  respondent  has  incurred  an 
additional  cost  by  reason  of  having  been  required  to  carry 
the  entire  mail  receivable  for  the  period  during  which  no 
mail  rate  was  in  effect.  For  the  period  prior  to  the  issu¬ 
ance  of  the  order  to  show  cause  on  July  15,  1946,  the  re¬ 
spondent  had  not  been  in  a  position  to  avail  itself  of  an 
effective  mail  rate  by  its  own  action.  In  consequence  the 
cost  of  financing  the  mail  receivable  during  this  period 
was  entirely  beyond  the  control  of  the  respondent.  The 
burden  of  such  cost,  however,  must  be  viewed  in  terms  of 
the  relation  of  the  mail  receivable  to  the  general  working 
capital  allowance,  which,  among  other  things,  is  intended 
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to  cover  this  and  other  receivables  incident  to  the  per¬ 
formance  of  the  respondent’s  air  transport  operations 
It  is  apparent  at  the  outset  that  the  burden,  as  repre¬ 
sented  by  the  respondent,  was  overstated,  since  it  iiad 
claimed  an  average  mail  receivable  of  $1,630,352  as  com¬ 


pared  with  the  $742,000  based  upon  the  rate  herein  fopnd 
to  be  fair  and  reasonable.  A  working  capital  allowance 
based  upon  a  maximum  of  three  months’  cash  expenses, 
heretofore  commonly  allowed  in  mail  rate  cases,  amoujnts 
to  $2,040,000,  or  approximately  three  times  the  average 
mail  receivable.  If  a  further  deduction  be  made  for  the 
average  balance  of  current  inventories,  the  resulting 
amount  available  for  general  working  capital  purposes 
would  be  $1,604,000,  or  more  than  twice  the  mail  receivable, 
without  any  consideration  of  the  substantial  amounts  of 
current  funds  made  available  to  the  respondent  by  reason 
of  the  revenue  prepayments  discussed  above.  We  there¬ 
fore  conclude  that  the  claim  of  the  respondent  that  the 
necessity  of  financing  the  mail  receivable  has  imposed  an 
unreasonable  burden  during  the  pendency  of  this  proceed¬ 
ing  is  not  supported  by  the  record. 

On  the  basis  of  all  the  facts  of  record,  wre  find  that  a 
working  capital  allowance  of  $2,040,000,  equivalent  to  three 
months’  cash  expenses,  is  adequate  for  the  respondent’s 
1945  transatlantic  operations  under  economical  and  effi¬ 
cient  management,  notwithstanding  the  delay  in  settlement 


of  the  mail  receivable,  and  constitutes  the  maximum  reas- 
onable  working  capital  allowance  for  rate-making  pur¬ 
poses.  Accordingly  the  excess  claimed  by  the  carrier  o^er 
$2,040,000  or  $414,846  will  be  disallowed  for  rate-making 
purposes,  and  no  separate  allowance  will  be  made  in  |he 


investment  base  for  the  average  mail  receivable. 

The  remaining  item  claimed  by  the  respondent  in  jhe 
investment  base — and  by  far  the  most  important  in  terms 
of  its  dollar  effect  on  the  1945  mail  rate— is  equipment 
purchase  funds  averaging  $6,789,562  for  the  vear 
1945. 
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1408  In  June  1945  the  Holding  Company  borrowed 
$30,000,000  on  short  term  loans,  in  anticipation  of 
large-scale  equity  financing  the  following  month.  The 
Holding  Company  advanced  $25,000,000  to  the  respondent 
in  June  1945,  the  $25,000,000  sum  being  invested  in  short 
term  %  percent  U.  S.  Treasury  Certificates.  By  resolu¬ 
tion  of  the  respondent’s  Board  of  Directors,  the  $25,000,000 
was  set  aside  as  an  equipment  purchase  fund  and  a  portion 
of  the  fund  was  allocated  to  each  of  the  operating  divisions. 
In  July  1945,  the  Holding  Company  successfully  floated  a 
$43,000,000  common  stock  issue,  out  of  which  the  short  term 
bank  loans  were  promptly  repaid. 

The  record  contains  substantial  evidence  relating  to  the 
prudence  of  the  equity  financing  in  July  1945,  despite  the 
subsequent  delays  in  delivery  of  flight  equipment  by  the 
manufacturers  to  the  respondent.  The  most  important 
factor  is  that  the  respondent  was  then  in  the  process  of 
making  commitments  for  more  than  $100,000,000  to  be 
invested  in  new  aircraft,  spare  parts,  and  related  ground 
equipment.  At  the  beginning  of  the  summer  of  1945,  the 
prospects  for  a  successful  flotation  of  stock  in  large  vol¬ 
ume  on  a  favorable  basis  vrere  very  bright,  and  at  the  same 
time,  with  hostilities  in  Europe  already  terminated,  the 
outlook  vras  improving  for  early  resumption  of  the  manu¬ 
facture  of  commercial  transports  suitable  for  the  respond¬ 
ent’s  international  operations.  Subsequent  events  have 
proved  that  the  $43,000,000  equity  financing  in  July  1945 
of  the  Pan  American  Airways  System  was  an  instance  of 
sound  and  timely  financing  which  serves  as  a  worthy 
example  for  the  rest  of  the  industry. 

By  the  middle  of  1946,  the  entire  $25,000,000  fund  had 
been  expended  in  connection  with  the  acquisition  of  Doug¬ 
las  DC-4  or  Lockheed  Constellation  equipment  and  for 
escrow  deposits  or  advance  payments  to  the  manufacturers 
under  purchase  contracts  for  Boeing  Stratocruiser,  Repub¬ 
lic  Rainbow  and  Convair  240  aircraft  and  related  equip¬ 
ment. 
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Accepting  the  soundness  and  prudence  of  the  1945 
financing  of  $25,000,000  of  the  proceeds  into  equipment 
purchase  funds,  we  are  confronted  with  the  problem  of 
whether  the  Atlantic  Division’s  portion  of  the  fund  <^an 
properly  be  allowed  in  the  1945  investment  rate  bafse. 
From  the  very  nature,  purpose  and  use  of  such  funds^  it 
appears  that  the  entire  contribution  of  the  equipment 
purchase  funds  relates  to  the  period  during  which  jthe 
equipment  purchased  with  the  respective  funds  is  or  Udll 
be  in  revenue  service  and  that  such  funds  made  no  con¬ 
tribution  to  the  certificated  services  performed  during 
the  period  under  review. 

Under  these  circumstances,  it  would  appear  to  be  equi¬ 
table  to  the  respondent  and  in  the  public  interest  to  find 
a  solution  which  will  afford  recognition  to  the  equjip- 
1409  ment  purchase  funds  properly  set  aside  by  the 
respondent,  but  which  will  confine  any  mail  pay¬ 
ments  related  to  the  equipment  purchase  funds  to  the 
period  after  the  funds  are  converted  into  used  and  useful 
operating  property  and  equipment,  so  that  the  1945  mail 
rate  will  not  be  unduly  burdened  with  charges  related  to 
future  expansion. 

For  many  years  there  has  been  an  accepted  practice  in 
the  public  utility  industry  of  the  United  States  for  re^pi- 
latory  commissions  to  permit  the  capitalization  of  interest 
on  construction  funds,  the  capitalized  interest  being  recog¬ 
nized  as  a  legitimate  part  of  the  rate  base  equally  appro¬ 
priate  under  the  facts  presented  in  the  instant  case  to 
permit  the  respondent  to  capitalize  interest  on  its  equip¬ 
ment  purchase  funds  which  we  consider  were  set  aside  in 
accordance  with  a  reasonable  program  in  anticipation  I  of 
imminent  equipment  acquisitions  and  to  recognize  the 
amount  of  the  captalized  interest  as  a  legitimate  part  of 
the  cost  of  property  units  to  be  acquired. 

In  the  light  of  the  foregoing,  the  amount  of  $6,789462 
claimed  by  the  respondent  as  equipment  purchase  funds  in 
the  1945  investment  base  will  be  disallowed  herein.  Sub¬ 
ject  to  the  respondent’s  submission  of  an  appropriate 
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plan  for  approval  by  the  Board,  the  carrier  will  be  per¬ 
mitted  to  capitalize  interest  on  the  equipment  purchase 
funds  and  to  enter  such  interest  in  its  fixed  capital  accounts, 
notwithstanding  any  provisions  of  the  Uniform  System  of 

Accounts  for  Air  Carriers  to  the  contrarv.  The  amounts 

* 

entered  in  the  carrier’s  fixed  capital  accounts,  in  accord¬ 
ance  with  a  plan  approved  by  the  Board,  will  be  recognized 
in  the  respondent’s  future  rate  cases  with  respect  to  both 
the  rate  base  and  provisions  for  depreciation. 

This  proposal  eliminates  any  question  as  to  the  propriety 
of  the  method  of  allocation  of  the  equipment  purchase 
funds  among  the  various  operating  divisions.  Under  the 
principles  established  herein,  the  interest  element  will 
automatically  follow'  the  property  units  into  which  the 
equipment  purchase  funds  are  converted  and  accordingly 
such  interest  wfill  be  charged  to  the  appropriate  operating 
division. 

With  respect  to  the  maximum  permissible  interest  rate 
to  be  capitalized,  w'e  believe  that,  to  the  extent  that  the 
carrier  has  borrowed  capital  outstanding  during  all  or 
part  of  the  period  involved,  the  interest  rate  actually  paid 
on  its  borrowed  funds  should  be  the  rate  to  be  capitalized. 
In  the  case  of  the  Pan  American  System,  equity  capital 
constituted  the  entire  capitalization  after  July  1945,  when 
certain  short  term  bank  loans  w’ere  repaid  out  of  the 
proceeds  of  the  sale  of  common  stock  in  that  month,  and 
no  further  borrowings  were  resorted  to  until  August  1946 
when  substantial  bank  loans  commenced.  For  the  period 
during  which  the  respondent 13  had  no  borrowed  capital, 
w'e  shall  recognize  five  percent  per  annum  as  a  fair  and 
reasonable  interest  factor  to  be  capitalized.  The  allow¬ 
ance  of  the  relatively  high  rate  of  five  percent  serves 
1410  a  tw'o-fold  purpose — first,  it  recognizes  that  the 
true  “cost”  of  equity  capital  is  higher  than  the 
carrying  charges  on  borrowed  capital,  and  second,  it  pro- 

11  For  present  purposes  the  method  of  financing  resorted  to  by  the  Holding 
Company  is  assumed  to  be  the  method  of  financing  of  the  respondent,  since 
the  respondent  has  been  financed  entirely  by  the  Holding  Company. 
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vides  an  added  incentive  to  air  carriers  for  use  of  equity 
financing  and  the  avoidance  of  speculative  capital  struc¬ 
tures  by  contracting  heavy  burdens  of  debt. 

It  will  also  be  required  that  any  incidental  income  earned 
by  the  carrier  on  its  equipment  purchase  funds  be  credited 
against  the  amount  of  interest  permitted  to  be  capitalized. 
Thus,  in  the  instant  case,  the  interest  income  on  th£  7/8 
percent  Treasury  Certificates  in  which  the  equipment  pur¬ 
chase  funds  were  invested  for  a  limited  period,  \thich 
interest  income  the  carrier  has  reported  as  part  df  its 
non-mail  revenues  for  rate-making  purposes,  will  be  Elim¬ 
inated  from  non-mail  revenues,  and  the  respondent!  will 
be  expected  to  credit  such  interest  income  agains{  the 
amount  of  interest  otherwise  subject  to  capitalization!. 

As  previously  stated,  the  equipment  purchase  fjmds 
were  initially  created  in  June  1945  out  of  the  proceeds  of 
a  short  term  bank  loan.  Since  the  bank  loan  carried  an 
interest  rate  of  3/4  percent  and  the  funds  were  invested 
in  Treasury  Certificates  bearing  7/8  percent  interest,  ijhere 
was  no  net  cost  to  the  respondent  for  the  equipment 
purchase  funds  during  the  period  of  the  bank  Joan. 
Accordingly,  the  capitalization  of  interest  will  not  be  per¬ 
mitted  until  the  date  in  July  1945  when  the  bank  loan 
was  repaid. 

The  physical  property  claimed  by  the  respondent  in  the 
investment  base  includes  the  average  amounts  of  property 
originally  leased  but  later  purchased  from  the  United 
States  Government.  The  average  investment  in  Jsuch 
property  has  been  treated  by  the  respondent  as  an  invest¬ 
ment  from  the  date  of  acquisition  under  lease,  aijd  a 
corresponding  deduction  has  been  made  from  equipment 
purchase  funds.  The  claim  of  such  amounts  as  physical 
property  and  the  corresponding  adjustments  to  equipment 
purchase  funds  are  considered  to  be  entirely  appropriate. 
We  shall,  therefore,  require  a  corresponding  deduction  in 
connection  with  the  determination  of  the  amount  of  inter¬ 
est  to  be  capitalized. 
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Giving  consideration  to  all  of  the  adjustments  recited 
above  and  summarized  in  Appendix  No.  3  the  average 
adjusted  investment  of  the  Atlantic  Division  for  the  year 
1945  amounts  to  $3,020,930. 

Determination  of  Mail  Rate 

In  the  tentative  statement  in  this  proceeding,  we  stated 
that  the  “  .  .  .  respondent  is  very  near  the  border  line 
between  a  ‘need’  and  ‘service’  rate  carrier  on  the  basis 
of  the  tentative  results  as  reported,  ...”  but  we  con¬ 
cluded  that  the  fair  and  reasonable  mail  rate  did  not 
require  any  payment  over  and  above  a  service  rate  to 
enable  the  respondent  to  realize  a  reasonable  over-all 
profit.  We  further  found  that,  under  all  the  circumstances 
involved,  a  uniform  service  rate  per  ton-mile  of  United 
States  mail  should  be  established  for  the  1945  transatlantic 
mail  services  of  both  the  respondent  and  American  Over¬ 
seas  Airlines. 

Certain  critical  figures  which  directly  affect  the  adequacy 
of  a  service  rate  to  meet  the  respondent’s  need  are  set 
forth  below  in  comparative  form,  as  found  in  the  tentative 
statement  and  as  adjusted  herein  for  final  rate-making 
purposes : 

1411  Tentative  Recognized 

Statement  Herein 

Break-even  need  per  U.  S.  mail 

ton-mile  .  $0.99  $1.35 

Over-all  operating  expense 

per  revenue  ton-mile  .  1.35  1.42 

Investment  base  .  $2,809,453  $3,020,930 

The  following  tabulation  sets  forth  the  revenue  yield  per 
ton-mile  for  the  various  classes  of  traffic  carried  by  the 
respondent  in  1945: 


Passengers  and  baggage  .  $1.14 

Express  .  0.99 

Foreign  mail  .  4.43 


Average  non-U.  S.  mail  yield .  1.41 
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Although  the  respondent  appeared  to  be  on  the  bojrder 
line  between  a  “need’ ’  rate  and  a  “service”  rate  on  the 
basis  of  tentative  reported  figures,  the  final  figures  sub¬ 
mitted  by  the  respondent  and  adjusted  herein  for  i?ate- 
making  purposes  indicate  that  the  operations  of  the 
Atlantic  Division  for  the  year  1945  are  clearly  in  the  need 
category.  Since  a  need  rate  will  be  substituted  for  the 
service  rate  proposed  in  the  tentative  statement,  we  shall 
abandon  further  consideration  of  a  uniform  rate  for  the 
respondent  and  American  Overseas  Airlines,  insofar  as 
1945  operations  are  concerned. 

In  fixing  fair  and  reasonable  mail  rates  under  the  man¬ 
date  of  Section  406(b),  the  Board  is  directed  to  take  into 
consideration,  among  other  factors,  “  .  .  .  the  need  of  each 
such  air  carrier  for  compensation  for  the  transportation 
of  mail  sufficient  to  insure  the  performance  of  such  service, 
and  together  with  all  other  revenue  of  the  air  carried,  to 
enable  such  air  carrier  under  honest,  economical,  and  effi¬ 
cient  management  to  maintain  and  continue  the  develop¬ 
ment  of  air  transportation  to  the  extent  and  of  the  char¬ 
acter  and  quality  required  for  the  commerce  of  the  United 
States,  the  Postal  Service,  and  the  national  defense.” 

In  determining  the  need  of  the  respondent  within  the 
meaning  of  Section  406(b),  three  broad  questions  are 
raised:  first,  whether  the  need  should  be  determined  on 
the  basis  of  the  air  carrier  as  a  whole  or  on  the  basis 
of  individual  operating  divisions;  second,  what  earnings 
or  revenues  of  a  non-operating  nature  should  be  considered 
as  part  of  “all  other  revenue  of  the  air  carrier”  in  |the 
determination  of  need;  and  third,  what  constitutes  a  ifair 
and  reasonable  profit  margin  or  return  element  for  the 
1945  transatlantic  service. 

In  the  Chicago  and  Southern  rate  case14,  we  indicated 
that  the  need  of  each  air  carrier,  as  referred  to  in  Section 
406(b),  is  that  of  the  air  carrier  as  a  whole  and  not  that 
of  any  particular  geographical  division  of  its  operations. 
In  our  decisions  in  the  various  Pan  American  Airways 

14  Chicago  &  Southern  A.  L.  Mail  Rates ,  3  CAB  161,  190,  (1941). 
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rate  cases  decided  July  17,  1944, 15,  we  confirmed  the  prin¬ 
ciple  that  the  need  of  the  carrier  should  be  based  on  the 
carrier  as  a  whole,  but  for  reasons  of  administrative  expe¬ 
diency  we  determined  the  need  of  each  operating  division 
as  a  separate  rate-making  entity,  and  then  proceeded  to 
offset  the  excess  earnings  of  certain  operating  divisions 
against  the  need  of  the  carrier  on  other  operating  divisions. 

A  separate  proceeding  is  now  pending  for  the  fixing  of 
1945  mail  rates  for  each  operating  division  of  the  respond¬ 
ent.  As  in  the  case  of  the  instant  proceeding,  the  record 
has  been  closed,  briefs  filed  and  oral  argument  before  the 
Board  completed  in  the  rate  cases  involving  the 
1412  respondent’s  Alaskan  operations  and  Latin  Amer¬ 
ican  operations.16  A  temporary  rate  has  been  estab¬ 
lished  for  the  transpacific  operations  of  the  respondent, 
which  were  resumed  on  a  commercial  basis  on  November 
16,  1945.  In  view  of  the  fact  that  a  rate  proceeding  is 
pending  with  respect  to  the  mail  rate  for  each  of  the 
respondent’s  operating  divisions  during  the  calendar  year 
1945,  the  Board  is  in  a  position  to  fix  a  fair  and  reasonable 
mail  rate  for  each  operating  division  and  thereby  elim¬ 
inate  any  necessity  of  offsetting  excess  earnings  of  one 
division  against  the  need  of  any  other  division.  Accord¬ 
ingly,  although  we  reaffirm  the  principle  that  Section 
406(b)  requires  the  need  of  the  air  carrier  to  be  based 
on  the  need  of  the  carrier  as  a  whole,  for  reasons  of 
administrative  expediency  we  shall  meet  the  need  of  the 
carrier  as  a  whole  by  fixing  a  separate  fair  and  reasonable 
mail  rate  for  each  operating  division  of  the  respondent, 
which,  on  the  basis  of  the  operating  results  of  each  of  the 
respondent’s  operating  divisions  for  the  year  1945,  will 
preclude  the  existence  of  excess  earnings  of  one  division 
which  might  otherwise  be  available  for  offset  against  the 
need  of  any  other  divisions. 

14  Pan  Am  A  inways,  Inc.,  T ransatlantic  Mail  Rates,  supra. 

Pan.  Am.  Airways,  Inc.,  Alaska  Mail  Rates,  supra. 

Pan.  Am.  Airways,  Inc.,  Transpacific  Mail  Rates,  supra. 

Pan  Am.  Airways,  Inc.,  Latin  American  Mail  Rates,  6  CAB  85  (1944). 

“Dockets  Nos.  1499  and  1593. 
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The  meaning  of  “all  other  revenue  of  the  air  carrier” 
which  the  Board  is  required  to  consider  in  fixing  fair  and 
reasonable  mail  rates  under  Section  406(b)  is  one  o^  the 
most  difficult  phases  in  the  entire  Act  to  interpret. 

During  the  year  1945  the  other  revenues  of  the  respond¬ 
ent,  in  addition  to  those  revenues  taken  into  consideration 
in  determining  net  operating  income,  included  the  following 
items  of  non-operating  income : 

Fees  earned  on  military  contracts . $  589,000 

Profit  on  disposal  of  CNAC .  4,800,000 

Dividend  from  Panair  do  Brasil .  162,400 

The  Board  in  numerous  rate  cases17  has  excluded  the 
fees  or  profits  earned  on  military  contracts.  Accordingly 
the  fees  earned  on  military  contracts  will  be  exclude^  in 
the  determination  of  the  respondent’s  need  for  1945. 

The  profit  of  approximately  $4,800,000  on  the  disposal  of 
the  shares  of  CNAC  is  the  culmination  of  a  series  of  trans¬ 
actions  dating  back  to  1933,  when  the  Holding  Company 
first  acquired  a  45  percent  interest  in  CNAC  through  its 
ownership  of  an  intermediate  holding  company,  China 
Airways  Federal,  Inc.,  USA,  hereinafter  called  China 
Federal.  In  1935  all  of  the  capital  stock  of  China  Federal 
was  transferred  to  the  respondent,  which  held  the  Cliina 
Federal  shares  until  December  1944.  In  the  latter  mojith, 
China  Federal  was  dissolved  and  its  sole  asset,  th^  45 
percent  interest  in  the  stock  of  CNAC,  was  transferred  as 
a  liquidating  dividend  to  the  respondent.  On  January  9, 
1945,  the  respondent  declared  a  dividend  payable  in  kind 
in  the  form  of  its  holdings  of  CNAC  shares.  The  respond¬ 
ent  charged  earned  surplus  in  the  amount  of  approximately 
$282,000,  representing  the  value  at  which  the  China  Pfed- 

17  Colonial  Airlines,  Inc.,  Mail  Rates,  4  CAB  71  (1942). 

Pennsylvania-Central  Airlines  Corp.,  Mail  Rales,  4  CAB  22  (1942). 

American  A.  L.,  Mail  Rates,  3  CAB  770  (19429. 

Braniff  Airways,  Mail  Rates,  4  CAB  588  (1944). 

Northwest  Air,  Mail  Rates,  4  CAB  515  (1943). 

National  Air,  Mail  Rates,  4  CAB  567  (1944). 

Eastern  A.  L.,  Mail  Rates,  3  CAB  733  (1942). 

Western  A.  L.,  Mail  Rates,  4  CAB  441  (1943). 
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eral  shares  had  been  carried  on  the  books  of  the  Holding 
Company  or  the  respondent  since  1933.  Simultaneously 
the  Holding  Company  recorded  the  CNAC  shares 
1413  received  by  it  as  dividend  income  in  the  amount  of 
$4,800,000.  In  December  1945,  the  Holding  Com¬ 
pany  resold  the  CNAC  shares  to  CNAC  for  a  total  of 
$5,093,000. 

The  balance  of  the  outstanding  shares  of  CNAC,  other 
than  the  45  percent  interest  of  the  respondent,  was  owned 
by  the  Chinese  Government.  CNAC  has  performed  air 
transport  services  within  the  Republic  of  China  and,  during 
the  war,  flew  the  ‘ 1  Hump  ’ 9  between  India  and  China  under 
military  contract.  CNAC  has  not  been  an  air  carrier  with¬ 
in  the  meaning  of  the  Civil  Aeronautics  Act. 

In  previous  cases,  we  have  determined  that  net  earnings 
from  the  operation  of  pilot  training  schools,1*  from  the 
from  the  manufacture  and  sale  of  pick-up  devices,1*  or  from 
crop  dusting  operations 10  should  not  be  considered  as  ‘  ‘  all 
other  revenue’ 1  within  the  meaning  of  Section  406(b). 

“All  other  revenue”  within  the  meaning  of  Section 
406(b)  could  hardly  have  been  intended  to  include  revenues 
from  every  possible  source  unless  the  Act  had  intended 
that  air  carriers  should  not  be  permitted,  at  least  so  long 
as  they  might  recieve  subsidy  mail  pay,  to  engage  or  invest 
in  non-air  carrier  activities.  Yet  there  is  no  indication  in 
the  Act  that  such  was  its  intent.  Clearly,  we  could  not,  in 
determining  need,  consider  net  losses  sustained  by  a  car¬ 
rier  in  non-air  carrier  activities.  To  do  so  would  result 
in  Government  subsidization  of  such  activities  through  mail 
payments  without  any  statutory  authority  therefor.  Yet 
if  we  were  to  consider  the  profits  from  such  activities  to 
reduce  the  need,  we  would  place  the  carrier  in  the  position 
of  standing  all  losses  from  such  activities  but  reaping  no 
benefits  from  the  profits  so  long  as  it  remained  on  a  sub- 

11  United  Air  Lines  Mail  Rates,  i  CAA,  752,  764  (1940)  and  Northeast  Air¬ 
lines  Mail  Rates ,  4  CAB  181,  185  (1943). 

™  All  American  Mail  Rates,  3  CAB  79,  92  (1941). 

"Delta  Mail  Rates,  3  CAB  261,  263  (1942). 
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sidy  basis.  In  the  absence  of  any  indication  in  the  -AJct  to 
the  effect  that  subsidy  carriers  were  to  be  confined  entirely 
to  air  carrier  activities  we  do  not  believe  that  we  would  be 
justified  in  considering  profits  realized  from  the  sale  of 
CNAC  stock  or  in  the  form  of  Panair’s  dividends  in  deter¬ 
mining  Pan  American’s  need  under  Section  406(b). 

In  previous  opinions  involving  the  fixing  of  mail  tates 
for  the  respondent  as  well  as  Pan  American-Grace  Air¬ 
ways  ”,  we  concluded  that  reasonable  earnings  during  the 
war  period  for  a  carrier  in  the  respondent’s  general  situ¬ 
ation  and  under  economical  and  efficient  management  would 
be  the  amount  necessary  to  provide  a  return  of  10  percent 
per  annum  on  the  recognized  investment,  after  Federal  in¬ 
come  taxes.  We  thereby  established  only  a  general  guide, 
and  not  a  minimum  return  to  which  a  carrier  would  bC  en¬ 
titled  under  all  circumstances. 

In  an  earlier  section  of  this  opinion,  we  discussed  certain 
general  factors  which  indicate  that  the  year  1945  consti¬ 
tuted  a  transitional  period  for  the  transatlantic  operations. 
During  the  year  1945,  the  respondent  converted  the  Atlan¬ 
tic  Division  from  a  war-time  contract  basis  to  a  peace-time 
commercial  basis,  and  late  in  the  year  substituted  If)C-4 
landplanes  for  the  B-314  flying  boats  previously  in  iise.. 
Although  unit  costs  were  relatively  high  for  the  yealr  as 
a  whole,  this  appeared  to  be  attributable  largely  to  the 
limited  volume  of  operations,  to  the  use  of  the  comjpar- 
tively  expensive  flying  boats  which  constituted  the 
1414  only  available  equipment  until  late  in  the  year,  and 
to  the  utilization  of  both  seaplane  and  landpjane 
facilities  during  the  final  quarter  of  1945  when  the  transi¬ 
tion  from  flying  boat  operations  to  DC-4  operations  was 
taking  place.  However,  it  was  noted  that  the  cost  of  the 
1945  flying  boat  services  did  not  compare  unfavorably  with 
the  corresponding  cost  of  similar  equipment  in  the  pre-war 
transatlantic  services  and  that  unit  costs  during  1945 
showed  a  marked  decline  as  volume  expanded  and  pon- 

21  Pan  Am -Grace  Airways,  Mail  Rates,  3  CAB  550,  590  (1942) 
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tinued  to  decline  early  in  1946  with  the  exclusive  use  of 
DC-4  aircraft-  On  the  other  hand,  the  economics  inherent 
in  expanded  operations  with  DC-4  aircraft  were  not  fully 
realized  during  the  conversion  period  of  1945,  because  of 
the  various  cost  factors  associated  with  the  transitional  na¬ 
ture  of  the  period  and  unavoidable  delays  in  obtaining  full 
utilization  of  existing  plant  capacity. 

In  consideration  of  all  the  foregoing,  and  of  the  fact  that 
the  rate  applies  to  a  past  period  for  which  normal  business 
risks  have  largely  materialized  and  the  uncertainties  in¬ 
volved  in  estimating  future  operating  results  are  no  longer 
present,13  we  conclude  that  a  rate  of  return  of  seven  percent 
per  annum,  after  Federal  income  taxes,  is  fair  and  reason¬ 
able  in  the  instant  case. 

The  adjusted  break-even  need  before  mail  pay  for  the 
transatlantic  operations  performed  during  1945  is  $1,131,- 
119.  Compensation  for  the  transportation  of  United 
States  mail  in  the  amount  of  $1,484,000  would  provide  the 
respondent  an  operating  profit  of  $352,881.  Such  profit 
will  yield  a  return  of  7.0  percent  per  annum  on  the  recog¬ 
nized  investment,  after  Federal  income  taxes  at  40  per¬ 
cent.33  While  this  rate  of  return  may  well  be  somewhat 
lower  than  would  be  justified  under  normal  conditions 
involving  the  establishment  of  a  rate  applicable  to  a  future 
period,  we  believe  it  to  be  fully  adequate  under  all  of  the 
circumstances  in  the  instant  case. 

We  therefore  find  that  for  the  period  January  1, 1945,  to 
December  31,  1945,  both  dates  inclusive,  the  fair  and  rea¬ 
sonable  compensation  for  the  transportation  of  mail  by 

"  Although  it  is  not  the  Board’s  intention,  in  rate  proceedings  involving  the 
fixing  of  mail  rates  for  past  periods,  to  determine  mail  rates  merely  on  a  cost- 
plus  basis,  it  must  be  recognized  that  the  process  of  fixing  rates  for  a  past  period 
during  which  a  rate  proceeding  was  pending  does  assure  the  air  carrier  sub¬ 
stantial  protection  against  unforeseeable  contingencies  for  which  a  prespective 
fair  and  reasonable  rate  might  well  have  made  inadequate  allowance.  The 
importance  of  this  factor  is  borne  out  by  the  relatively  poor  operating  results  of 
most  domestic  and  international  air  carriers  during  the  past  winter. 

23  Federal  income  taxes  are  computed  at  the  1945  rate  of  40  percent,  since 
the  respondent  included  in  its  1945  Federal  income  tax  return  estimated  U.  S. 
mail  revenues  in  excess  of  the  amount  of  mail  pay  fixed  herein. 
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aircraft,  the  facilities  used  and  useful  therefor  and  the 
services  connected  therewith,  in  the  respondent’s  trans¬ 
atlantic  services  between  the  United  States  and  points  in 
Bermuda,  Europe,  Africa  and  Asia,  other  than  service  on 
the  Miami-Leopoldville  route,  is  the  amount  of  $1,484,000. 
This  amount  is  equivalent  to  80.28  cents  per  revenue  plane 
mile  flown  in  transatlantic  operations. 

An  appropriate  order  will  be  entered. 

Landis,  Chairman,  Ryan  and  Lee,  Members  of  the  Bc|ard, 
concurred  in  the  above  opinion.  Branch  and  Young,  Mem¬ 
bers,  did  not  take  part  in  the  decision. 


1415  APPENDIX  NO.  1 

Traffic  Statistics  for  the  Calendar  Year  1945 


Revenue  plane  miles: 

Boeing  B-314  aircraft  •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• ......  i,509»SJt7 


Douglas  DC-4  aircraft  . . .  339,037 

Total  revenue  plane  miles  . — . .  1,848,554 


Revenue  passenger  miles  41,866,224 

Average  pay  passenger  load  (persons)  22.65 

Revenue  passenger  load  factor  (percent)  . - . . . _.. . . —  70.80 

Average  fare  per  revenue  passenger  mile  . .  1142c 

Revenue  ton-miles : 

Passenger  4,174,312 

Excess  baggage  . .. . . . . .  91,580 

Express  . - . .  306,823 

Foreign  mail  . - .  422,942 

U.  S.  mail  . 837,824 

f  ^  _ _ 

Total  revenue  ton-miles  _SA3JASi 

Revenue  traffic  load  factor  . . ................... -  64.58% 

Average  available  load  ............................ 9,774 

Average  revenue  load  (pounds) : 

Passenger  .................. •••••••■■•  4,516 

Excess  baggage  99 

Express  . 332 

Foreign  mail  . «...  45 8 

U.  S.  mail  906 

Average  revenue  load  - - — ... — .  6,311 

Average  yield  per  revenue  ton-mile: 

Passenger  . 114.53c 

Excess  baggage  . - .  106.83 

Express  98.57 

Foreign  mail  442.81 

non-U.  S.  mctil  yield . .  ^4*^ 
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APPENDIX  NO.  2 

Operating  Results  for  the  Calendar  Year  1945 
Adjusted  for  Rate-Making  Purposes 


Recognized 

"  ' :  ?  Claimed  for  Rate  Purposed 

by  Pan  Cents  per 

■'*" -  7  Lj  American1  Adjustments  Amount  Revenue  Mile 


Non-U.  S.  Mail  Revenue 

Passenger  .  $4,780,832 

Excess  baggage  . 97,831 

Foreign  Mail  .  1,872,842 

Express  and  Freight  _ _ .....  302,424 

Other  ........... — . .  189,111 


Total  Non-U.  S.  Mail 
Revenue : 


Operating  Expenses : 

Flying  operations  •••••••••••••• 

Flight  equip,  mainten¬ 
ance  - ..... . . . . 

Depreciation — flight  equip. 
Ground  operations,  com- 
mun  and  equip  main¬ 
tenance  . . 

Passenger  service  ... _ 

Traffic  and  sales  . 

Advertising  and  publicity.. 
General  and  administra- 

tlV  C 

Depreciation  —  ground 
equip 

Cash  discounts  income  ...... 

Foreign  exchange  conver¬ 
sion  expense  . . 


—  $4,780,832  258162c 

—  97,831  9 

—  1,872,842  xoika 

—  302,424  16^36 

-83,86sA  105,246  5.69 


$7,243,040 

—83,865 

$7,159475 

387.28c 

- h- 

$2,887,359 

$ — 167,3438  $2,720,016 

147- 

14c 

1473,601 

— 

1473,601 

79-| 

7i 

86,784 

— 2,063c 

84,721 

4-j 

58 

1,751,998 

— 

i,75i,998 

94^8 

555,432 

— 

555432 

30.05 

683,688 

— 

683,688 

36.‘ 

>9 

324479 

— 

324479 

1 7-: 

fS 

677413 

— 4i,95 1 D 

635462 

34-: 

38 

46,383 

— 8,i3iE 

46,383 
— 8,131 

2.; 
— 0^ 

24,396 

— i,75rF 

22,645 

x.: 

22 

Total  Operating  Ex¬ 
penses 


$8,51 1,533  $—221,239  $8,290,294 


44847c 


Break-even  Need  Before 
U.  S.  Mail  Pay .  $1, 


>1,131,115 


6i.i4c 


JThe  Atlantic  Division  reports  for  the  year  1945  show  total  non-U.  S.  mail 
revenue  of  $7,159,175,  total  operating  expenses  of  $8,610,834  and  break-eVen 
need  before  U.  S.  mail  pay  of  $1,451,659.  The  break-even  need  of  $i,268,k93 
claimed  for  rate-making  purposes  is  lower  than  the  reported  break-even  nped 
by  the  net  effect  of  the  following  principal  items:  inclusion  of  interest  income 
on  Treasury  Certificates  and  cash  discounts  income  in  non-mail  revenues  elimin¬ 
ation  of  rental  and  substitution  of  depreciation  allowance  on  DC-4  aircraft 
originally  leased  and  later  purchased;  elimination  of  overhaul  reserve  related 
to  retired  B-314  engines;  elimination  of  Navy  contract  termination  expenses; 
additional  pension  expense  applicable  to  1945;  adjustment  of  System  expense 
allocated  to  Atlantic  Division,  and  inclusion  of  foreign  exchange  conversion  loss 
in  operating  expenses. 
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1416  Operating  Results  for  the  Calendar  Year  1945 
Adjusted  for  Rate-Making  Purposes 

Explanation  of  Adjustments: 

A  To  eliminate  interest  income  and  capital  gain  on  equipment  purchase  funds, 
which  income  is  to  be  credited  against  the  amount  of  allowable  interest  to  be 
capitalized  on  equipment  purchase  funds,  $75,734  and  to  transfer  cash  discounts- 
income  from  revenues  to  operating  expenses,  $8,131. 

B  To  rduce  1945  salaries  by  amount  of  accrued  vacation  payment  by  the 
Navy  Department  to  Pan  American,  $294,130,  less  the  previous  payment  by  Pan 
American  to  the  Navy,  $126,787.  The  net  amount  of  $167,343  is  shown  under 
Flying  Operations  although  part  of  the  amount  relates  to  other  account  groups. 

C  To  adjust  DC-4  depreciation  to  a  4-year  service  life  with  10%  residual 
value. 

D  To  eliminate  the  following  items  from  System  expense  allocated  by  Pan 
American  to  its  operating  divisions  on  the  basis  of  useful  ton-miles: 

Expense  of  supervision  of  CNAC  $25,000 

Less  amount  credited  by  Pan  American 

to  System  expense  20,000  $  5,000 

Service  fee  to  be  charged  to  Pan 
American  Airways  Corporation  151,929 

Portion  of  System  expense  disallowed 
or  deleted  under  contract  with  War 


Department,  applicability  of  which 
to  commercial  services  has  not  been 

established : 

v 

Legal  expense 

$  4,993 

Special  professional  services 

9.044 

Memberships  and  publications 

2,675 

Entertainment,  club  dues  and  travel 
expenses 

28,358 

45,070 

Total  disallowed  System  expense 

$201,999 

Allocation  of  disallowed  System 
expense  on  basis  of  useful  ton-miles: 

Percent 

Amount 

Atlantic 

20.768% 

$  4L9SI 

Alaska 

5.980 

12,080 

Pacific 

2.204 

4,452 

Latin  American 

71.048 

143,516 

100.00% 

.  $201.999 

E  To  transfer  cash  discounts  income  from  revenues  to  operating  expenses 
(see  B  above). 

F  To  offset  foreign  exchange  conversion  gains  in  Account  957  against  ex¬ 
change  losses  in  Account  976. 
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APPENDIX  NO.  3 

Average  Investment  for  the  Calendar  Year  19 
Adjusted  for  Rate-Making  Purposes 

Allowance 

Claimed  by  for  Rate 

Pan  American1  Adjustments  Purposes 

Flight  equipment  (net)  ......  $  596,907  5  1,032  A  $  597i|939 

Other  operating  property 

and  equipment  (net). .  380,996  —  3 

Long  term  operating 

property  prepayments  _  1,995  —  1,995 

Net  working  capital  -  2,553,459  — 98,6i3)B  2,040,000 

— 414,846)0 

Equipment  purchase  funds  6,789,562  — 6,789,562  D 

Estimated  U.  S.  mail  pay 

receivable  ..... — .  1,630,352  — 1,630,352  E 

Total  Investment 


xThe  principal  differences  between  the  investment  claimed  by  Pan  American 
herein  and  the  reported  balance  sheets  on  Form  2380  are  the  inclusion  herein  of 
the  average  estimated  mail  pay  receivable,  and  the  average  investment  in 
property  purchased  from  the  Army  or  Navy  which  was  not  initially  set  up  as 
an  asset  on  the  Atlantic  Division  balance  sheets. 

Explanation  of  Adjustments: 

A  To  reflect  adjustment  in  depreciation  allowance  on  DC-4  aircraft 

B  To  eliminate  from  foreign  mail  accounts  receivable  the  average  balances 
receivable  from  Germany,  Greece  and  Hungary,  less  the  reserve  for  uncol¬ 
lectable  accounts. 

C  To  eliminate  working  capital  in  excess  of  three  months’  operating  eipenses 
exclusive  of  depreciation. 

D  To  eliminate  equipment  purchase  funds  from  recognized  investment  for 
1945  rate  purposes,  as  appropriate  allowances  will  be  made  for  such  funds  when 
equipment  purchased  with  such  funds  enters  revenue  service. 

E  To  eliminate  the  estimated  mail  pay  receivable  as  a  separate  item  in  the 
investment  base. 
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1418  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  office  in 
Washington,  D.  C.,  on  the  9th  day  of  June,  1947’ 

Docket  No.  1706 

In  the  matter  of  the  compensation  for  the  transporation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  American 
Airways,  Inc.,  in  its  transatlantic  operations. 

Order  fixing  and  Determining  the  Fair  and  Reasonable 
Rate  of  Compensation  for  the  Transportation  of  Mail 
by  Aircraft. 

A  public  hearing  having  been  held  in  the  above-entitled 
proceeding  and  the  Board,  upon  consideration  of  the  rec¬ 
ord,  having  issued  its  opinion  containing  its  findings,  con¬ 
clusions,  and  decisions  which  is  attached  hereto  and  made  a 
part  hereof; 

It  is  ordered.  That  the  fair  and  reasonable  rate  of  com¬ 
pensation  to  be  paid  to  Pan  American  Airways,  Inc.,  for 
the  transporation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected  therewith, 
between  the  points  between  which  the  carrier  was  au¬ 
thorized  to  transport  mail  in  its  transatlantic  operations 
between  the  United  States  and  terminal  points  in  Bermuda, 
Europe,  Africa,1  and  Asia,  is  hereby  fixed,  determined  and 
published  for  the  calendar  year  1945  to  be  a  total  amount 
of  $1,484,000  ;2  Provided,  that  any  amounts  which  have 
been  or  shall  be  collected  by  Pan  American,  Inc.,  on  ac¬ 
counts  receivable  due  Pan  American  Airways,  Inc.,  for 
the  transportation  of  foreign  mail  for  wdiich  accounts  a 
reverse  provision  was  recognized  for  rate-making  pur- 

1  Excluding  Miami-Leopoldville  operations,  compensation  for  which  is  being 
separately  considered  in  CAB  Docket  No.  1909. 

7  This  amount  is  equivalent  to  80.28  cents  per  revenue  plane  mile  flown  in 
transatlantic  operations. 
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poses  by  the  Board  order  fixing  the  fair  and  reasonable 
rate  of  compensation  for  the  Atlantic  Division  of  ,Pan 
American  Airways,  Inc.,  for  the  period  June  1,  1940,  to 
and  including  December  12,  1941  (Order  Serial  No.  3Q00), 
shall  be  offset  by  the  Postmaster  General  against  pay¬ 
ments  due  Pan  American  Airways,  Inc.  for  the  transpor¬ 
tation  of  United  States  mail  by  any  of  its  Operating  Divi¬ 
sions. 

It  is  further  ordered,  That  the  aforesaid  order  fixing 
a  fair  and  reasonable  rate  will  be  stayed  for  a  period  of!  ten 
days  from  the  date  of  service  of  this  order.  If  no  excep¬ 
tions  are  filed  within  such  time,  the  order  will  become  effec¬ 
tive.  If  exceptions  are  so  filed,  the  order  will  be  staved 
pending  disposition  by  the  Board  of  such  exceptions. 

By  the  Civil  Aeronautics  Board  : 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(Seal.) 


1421 


BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 


Docket  No.  1706 

In  the  matter  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith,  of  Pan  American  Air¬ 
ways,  Inc.,  in  its  transatlantic  operations  in  1945. 

Exceptions  of  Pan  American  Airways,  Inc.,  to  the  Tenta¬ 
tive  Decision 

Now  Comes  Pan  American  Airways,  Inc.,  the  carrier  in 
the  above-captioned  proceeding,  and  takes  exception  to 
the  Tentative  Decision  therein,  issued  June  9,  1947,  to  pie 
extent  and  for  the  reasons  hereinafter  set  forth. 
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I 

Exception  is  Taken  to  the  Proposed  Offset  (pp.  13-17) 
Against  Matt.  Payments  Otherwise  Due  the  Carrier 
of  Amounts  Owing  for  the  Carriage  of  Foreign  Mail 
Prior  to  Pearl  Harbor. 

Preliminary  Statement 

At  the  end  of  1941  some  $432,000  was  owing  to  the  car¬ 
rier,  principally  by  Axis  and  Axis-occupied  countries,  for 
the  carriage  of  foreign  mail  by  the  Atlantic  Division. 
After  the  entry  of  the  United  States  into  the  war,  the  car¬ 
rier  considered  the  prospect  of  collection  to  be  such  that 
these  receivables  (sometimes  hereinafter  called  “the  1941 
receivables” )  should  be  written  off.  The  write-off  was  re¬ 
flected  in  the  reported  results  of  1941  operations.  Upon 
the  successful  conclusion  of  the  European  War,  the  carrier 
determined  the  prospects  of  collection  to  be  such  that  the 
1941  receivables  should  be  reinstated  in  its  accounts.  Ac¬ 
cordingly,  they  were  restored  to  the  carrier’s  balance  sheet 
as  of  December  31,  1944,  with  a  corresponding  credit  to 
earned  surplus.  However,  only  a  small  portion  of  these 

amounts  has  as  vet  been  collected. 

•/ 

No  reference  was  made  to  the  1941  receivables  in  the 
Statement  of  Tentative  Findings  and  Conclusions  adopted 
by  the  Order  to  Show  Cause.  The  carrier’s  Answer  took 
the  position  that  the  Atlantic  Division  had  been  on  a  need 
rather  than  a  compensatory  basis  in  1945.  Public  Coun¬ 
sel  thereupon  contended  that  the  rate  proposed  by  the 
Order  to  Show  Cause  was  adequate.  Among  the  argu¬ 
ments  advanced  by  Public  Counsel  was  that  since  the  write¬ 
off  of  these  1941  receivables  had  been  “allowed”  by  the 
Board  “as  part  of  allowable  cost”  for  the  purposes  of  its 
decision  in  the  previous  Atlantic  Rate  case  (Docket  No. 
370),  they  should  therefore  be  taken  into  account  as  1945 
revenue  in  these  proceedings. 

The  Tentative  Decision  appears  to  reject  Public  Coun¬ 
sel’s  view  that  the  1941  receivables  were  1945  revenue 
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items.  However,  it  goes  even  beyond  Public  Counsel  in  its 
treatment  of  them.  For,  whereas  Public  Counsel  made  use 
of  the  1941  receivables  only  to  sustain  the  mail  pay  of 
$1,256,736  proposed  in  the  Order  to  Show  Cause,  pe 
Board’s  order  by  providing  that  these  amounts  as  Col¬ 
lected  from  time  to  time  in  the  future  shall  be  offset  by  the 
Postmaster  General  against  mail  payments  otherwise  <|ue 
the  carrier  has  the  practical  effect  of  reducing  the  pail 
pay  here  allowed  to  a  figure  $204,000  less  than  that  orig¬ 
inally  proposed. 

Argument 

A.  The  Tenative  Decision  Appears  to  Have  Made  the  Mis¬ 
taken  Assumption  that  Failure  to  Deprive  the  Carrier 
of  the  1941  Foreign  Mail  Receievahles  Would  Result  in 
Double  Payment  by  the  Post  Office  Department. 

We  wish  at  the  outset  to  dispel  the  apparently  persistent 
notion  that  a  question  of  double  payment  by  i;he 
1422  Post  Office  Department  will  arise  if  the  Board  does 
not  somehow  deprive  the  carrier  of  these  foreign  niail 
receivables.  Throughout  Public  Counsel’s  presentation  ran 
the  idea  that  the  write-off  of  these  receivables  was  “Al¬ 
lowed”  as  “part  of  allowable  cost”  in  the  previous  Atlan¬ 
tic  Rate  case,  Docket  No.  370,  decided  July  17,  1944.  The 
Tentative  Decision  in  substance  adopts  this  position,  stat¬ 
ing  (pp.  14-15) : 

“But,  the  charge-off  of  the  asset  and  consequent 
cancellation  of  the  revenue  in  1941  produced  the  effect 
of  increasing  the  respondent ’s  need  which  was  compen¬ 
sated  by  United  States  mail  pay  subsidies  found  to 
be  fair  and  reasonable  after  full  consideration  of  the 
facts  then  of  record.” 

This  statement  is,  to  say  the  least,  highly  ambiguous. 
The  Board  seems  to  be  under  the  impression,  and  certainly 
its  opinion  gives  this  impression,  that  “the  charge-off  of 
the  asset  and  consequent  cancellation  of  the  revenue  in. 
1941”  increased  the  respondent’s  previous  need  and  that 
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this  increase  was  compensated  by  mail  pay  subsidies  fixed 
in  the  light  of  that  increased  need.  This  simply  is  not  the 
fact,  as  the  staff  well  knows.  Respondent’s  1941  need  was 
compensated  for  “by  United  States  mail  pay  subsidies” 
which  had  been  fixed  in  1939,  long  before  the  amounts  in 
question  had  been  earned,  much  less  written  off.  What 
the  Board  did  in  the  previous  Atlantic  Rate  case  was  to 
refuse  the  carrier’s  request  for  an  increase  in  these  1939 
rates  to  provide  for  additional  service  which  had  been  ren¬ 
dered.  It  refused  this  in  spite  of  the  increased  need  re¬ 
sulting  from  the  charge-off  of  these  foreign  mail  revenues, 
on  the  ground  that  the  earnings  under  the  trip  rates  estab¬ 
lished  in  1939  for  the  first  two  weekly  transatlantic  trips 
had  provided  an  adequate  return  with  respect  to  all  the  At¬ 
lantic  services. 

Any  claim  that  the  write-off  of  these  1941  receivables  led 
to  the  carrier’s  receiving  a  single  dollar  of  additional  mail 
pay  for  its  services  prior  to  Pearl  Harbor  is  therefore 
completely  unfounded. 

B.  The  Board’s  Order  Lays  Hold  of  the  Carrier’s  Inability 
to  Make  Prompt  Collection  of  These  Foreign  Mail  Re¬ 
ceivables  to  Place  the  Carrier  in  a  Substantially  Worse 
Position  than  if  Prompt  Collection  Had  Been  Possible. 

The  question  may,  however,  be  raised  whether  if  these 
1941  receivables  had  not  been  removed  from  the  books,  the 
carrier  might  have  been  required  in  the  previous  Atlantic 
Rate  case  to  refund  amounts  already  received  by  it.  This 
requires  some  examination  of  the  facts  and  of  the  Board’s 
previous  decisions. 

In  the  previous  Atlantic  Rate  case  the  Board  determined 
that,  after  giving  effect  to  the  write-off  of  the  1941  receiv¬ 
ables,  the  carrier’s  net  earnings  during  the  review  period 
(June  1,  1940  to  December  12, 1941)  had  amounted  to  28%. 
The  Board  concluded  that  these  “represented  a  profit 
higher  than  that  which  might  reasonably  be  expected  if  a 
fair  and  reasonable  rate  had  been  fixed  at  the  beginning 
of  the  period,  ’  ’  but  that  they  were  not  unreasonable  when 
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considered  in  relation  to  the  overall  net  earnings  of  3.1% 
for  the  period  from  June  1,  1937  to  December  12, 1941. 

If  the  1941  foreign  mail  receivables  had  been  collected 
or  if  the  carrier  had  not  written  them  off  as  uncollectible, 
the  net  return  on  the  Atlantic  investment  for  the  period 
from  June  1,  1940  to  December  13,  1941  would  have  tjeen 
increased  to  32%,  while  the  net  return  for  the  period  from 
June  1937  to  the  end  of  the  review  period  would  have!  in¬ 
creased  from  11%  to  13%. 

It  is  extremely  unlikely  that  such  an  increase  would  have 
led  the  Board  to  a  result  different  in  any  detail  from  that 
actually  reached.  It  is  perfectly  certain  that  such  an  in¬ 
crease  would  not  have  led  the  Board  to  order  any  portion 
of  the  transatlantic  earnings  to  be  offset  against  mail  pay 
requirements  for  subsequent  periods.  As  is  shown  by  the 
contemporaneous  Pacific  and  Alaska  cases,  6  CAB  831,  6 
CAB  61  (1944),  the  only  offset  of  excess  earnings  wnich 
the  Board  had  in  mind  when  these  cases  were  de- 
1423  cided  was  to  dispense  with  the  necessity  for  United 
States  mail  payments  in  excess  of  a  compensatbrv 
rate  for  the  services  which  had  been  rendered  by  Ifan 
American’s  Pacific  and  Alaska  Divisions  during  the  sdme 
period.  Since  the  excess  earnings  of  the  Latin  Ameriban 
Division  more  than  sufficed  for  this,  there  was  no  occasion 
for  offset  of  any  portion  of  the  Atlantic  Division’s  earn¬ 
ings,  either  as  these  were  found  by  the  Board  after  the 
write-off  or  as  they  would  have  been  had  there  been  no 
write-off.  Under  the  doctrine  announced  in  Pan  American- 
Grace  Airways,  Inc.  Mail  Rates,  3  CAB  550,  562  (1942) 
and  consistently  followed,  the  only  requirement  which 
could  even  have  been  considered  with  respect  to  excbss 
earnings  of  the  Atlantic  Division  prior  to  Pearl  Harbor 
would  have  been  a  freezing  of  these  earnings  until  siich 
time  as  the  Atlantic  operations  had  reached  a  condition]  of 
self-sufficiency. 

It  follows  that,  even  if  it  be  assumed,  as  seems  highly 
unlikely,  that  an  increase  of  $432,000  in  the  Atlantic  Divi¬ 
sion’s  earnings  for  the  review  period  involved  in  the  pjre- 
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vious  case  would  have  led  the  Board  to  consider  a  freezing 
of  excess  earnings  of  the  Atlantic  Division,  the  Board 
would  have  required  nothing  more.  Such  a  freezing  leaves 
the  item  as  part  of  the  carrier’s  property,  temporarily  re¬ 
stricted  but  subject  to  becoming  unrestricted  when  certain 
conditions  laid  down  by  the  Board  are  met.  Actually,  in 
the  case  of  the  Atlantic  Division  the  freezing  would  not 
even  have  been  momentary.  For  in  the  same  case  in  which 
the  Board  determined  the  amount  of  excess  earnings 
through  1941,  it  found  that  the  Atlantic  Division  had  been 
self-sufficient  in  1942.  Following  the  precedents  estab¬ 
lished  in  the  cases  of  American  and  Eastern  (infra,  p.  7), 
the  Board  would  no  more  have  frozen  the  additional  earn¬ 
ings  of  the  Atlantic  Division  arising  from  these  foreign 
mail  receivables  than  it  did  the  earnings  existing  without 
them. 

The  Board’s  Tentative  Decision  would  thus  have  the 
altogether  bizarre  result  that  because  Pan  American  has 
been  prevented  for  six  years  from  collecting  these  foreign 
mail  accounts,  it  is  now  to  be  placed  in  a  decidedly  worse 
position  than  if  it  had  been  able  to  collect  them  promptly. 
Putting  the  matter  in  another  way,  what  the  decision  says 
is  that  because  Pan  American  followed  the  admittedly 
proper  accounting  procedure  of  removing  these  revenues 
from  its  books  as  uncollectible,  it  should  be  placed  in  a 
worse  position  than  if  it  had  maintained  them  on  the  books 
at  a  time  when  their  collection  was  exceedingly  doubtful. 
The  opinion  indulges  in  a  labored  argument  that  (pp.  15- 
16)  “if  the  principle  is  accepted  that  a  revenue  item  may 
be  removed  from  a  current  period  when  collection  channels 
are  obstructed  but  that  it  must  be  returned  to  the  same 
period  when  and  if  the  obstructions  are  removed,  the  effect 
would  be  to  exclude  such  revenue  items  from  consideration 
at  all,”  and  that  “the  Act  provides  for  no  such  exception  of 
any  revenue  items.”  What  the  opinion  does  not  explain 
is  why,  if  under  admittedly  proper  accounting  procedures 
an  item  is  charged  off  for  a  particular  past  period,  its  reali¬ 
zation  in  a  future  period  should  have  any  different  effect 
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than  its  realization  during  the  period  when  it  was  earned. 
In  other  words,  why  should  the  item  receive  a  diff^ 
type  of  “ consideration’ ’  later  than  it  would  have  be 
Yet  precisely  this  is  the  effect  of  the  Board’s  order. 


rent 

ore? 


C.  The  Order  in  Respect  of  the  1941  Foreign  Mail  Receiv¬ 
ables  Amounts  to  a  Recapture  of  the  1941  Earnings  of 
Pan  American’s  Atlantic  Division  Despite  the  Board’s 
Uniform  Refusal  to  Order  Such  Recapture  with  Re¬ 
spect  to  Other  Carriers  and  in  Previous  Cases  Relating 
to  Pan  American  Itself. 

No  amount  of  language  can  disguise  the  fact  that  the 
Board’s  order  in  respect  of  these  foreign  mail  receivables 
amounts  to  recapture  of  these  amounts  when  and  a^  col¬ 
lected.  These  receivables  are  1941  earnings,  and  no  anjount 
of  language  can  make  them  anything  else.  If  all  thai  had 
happened  was  that  collection  of  foreign  mail  receivables 
earned  prior  to  Pearl  Harbor  took  place  in  1947,  no 
1424  one  would  say  that  this  collection  operated  to  reduce 
1947  need.  The  additional  fact  that  the  foreign  mail 
receivables  here  involved  were  written  off  at  the  close  of 
1941  does  not  alter  the  situation, — unless  the  Government 
took  action  favorable  to  the  carrier  as  a  result  of  \such 
write-off.  This,  as  shown  above,  did  not  occur.  It  fojlows 
that  the  action  which  the  Board  proposes  with  respect  to 
these  receivables  in  its  Tentative  Decision  is  just  as  ^nuch 
recapture  as  if,  in  its  order  in  the  previous  Atlantic  case, 
the  Board  had  inserted  a  stipulation  that  the  carrier  ^nust 
pay  over  these  foreign  mail  revenues  to  the  Government 
when,  as  and  if  received.  It  is  of  no  significance  tha^;,  in¬ 
stead  of  Pan  American’s  being  ordered  to  pay  over  |hese 
amounts,  the  Postmaster  General  is  authorized  to  offset 
them  against  sums  otherwise  becoming  due.  Any  possible 
doubt  upon  this  score  wTould  be  set  at  rest  by  the  fact  that 
the  offset  is  ordered  not  merely  against  need  rates;  but 
against  compensatory  rates. 

This  issue  of  recapture  is  one  which  we  had  considered 
long  since  resolved  by  the  Board’s  decision  in  Pan  Ameri- 
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can-Grace  Airways,  Inc.  Mail  Rates,  supra,  and  the  line 
of  cases  following  it.  Pan  American  Airways  Latin  Amer¬ 
ican  Mail  Rates, 3  CAB  657  (1942) ;  Eastern  Air  Lines  Mail 
Rates,  3  CAB  722  (1942) ;  American  Airlines  Mail  Rates, 
3  CAB  770  (1942).  In  these  cases  the  Board  held  that, 
whatever  its  legal  powers  might  be,  as  a  matter  of  policy 
it  would  not  embark  upon  a  program  of  recapture.  The 
present  opinion  does  not  purport  to  find  any  reasons  jus¬ 
tifying  a  different  policy  in  this  case  from  that  in  the  cases 
cited.  Apparently  the  Board- has  been  misled  into  failure 
to  realize  that  it  was  really  engaging  in  recapture.  To  re¬ 
quire  the  carrier  to  repay  1941  revenue  when,  as  and  if 
these  are  collected  or  had  remained  on  the  books  when  the 
Board  decided  the  previous  Atlantic  case.  The  earnings 
history  of  Pan  American’s  Atlantic  Division  has  certainly 
not  been  such,  in  comparison  with  that  of  other  carriers, 
that  this  should  be  the  one  instance  of  recapture  to  be  or¬ 
dered  in  the  Board’s  history. 

D.  The  Proposed  Treatment  of  the  1941  Foreign  Mail  Re¬ 
ceivables  Involves  a  Rewriting  of  the  Order  in  the  Pre¬ 
vious  Atlantic  Case  and  is  Inconsistent  with  the  Board’s 
Own  Insistence  that  Matters  Relating  to  One  Review 
Period  Should  Not  be  Projected  Into  Another. 

The  Board’s  proposed  treatment  of  the  foreign  mail  pay 
receivables  is  not  merely  recapture.  It  is  recapture  with 
relation  to  a  review  period  long  since  disposed  of.  What 
the  Tentative  Decision  says  is  that  on  a  backward  look  the 
earnings  of  the  Atlantic  Division  during  the  period  prior 
to  Pearl  Harbor  may  prove  to  have  been  higher  than  those 
computed  in  the  opinion  in  Docket  No.  370,  and  that  any 
such  difference  is  to  be  recaptured  by  offset  in  the  future. 
The  writing  off  of  these  amounts  by  the  carrier  was  rec¬ 
ognized  by  the  Board  to  be  proper  in  the  earlier  case.  The 
propriety  of  this  accounting  treatment  is  still  admitted. 
In  practical  effect,  the  present  order  rewrites  the  order  in 
the  previous  Atlantic  case  and  inserts  in  it  a  stipulation 
with  respect  to  these  1941  receivables  which  might  have 
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been  placed  in  that  order  but  was  not  so  placed,  doubtless 
because  the  Board  which  decided  that  case  realized  |that 
any  such  stipulation  would  be  a  discriminatory  recapture 
contrary  to  the  Board’s  settled  policies. 

The  Board,  of  course,  could  not  now  rewrite  the  previous 
Atlantic  order  to  include  in  it  a  stipulation  which  had  been 
omitted  therefrom — omitted  not  only  after  full  disclosure 
but,  as  we  think,  quite  deliberately  as  a  matter  of  policy. 
There  appears  to  us  to  be  a  serious  legal  question  whether 
the  Board  can  accomplish  by  indirection  what  admittedly 
it  could  not  do  directlv.  United  States  v.  Seatrain  Liiies , 
Inc.,  Supreme  Court  of  the  United  States,  decided  January 
6, 1947.  Apart  from  this,  however,  the  action  now  proposed 
with  respect  to  these  1941  receivables  is  utterly  at  variance 
with  the  Board’s  hitherto  consistent  policy  of  considering 
each  review  period  as  standing  on  its  own  merits.  This 
policy  is  not  based  on  technicality.  It  appropriately  recog¬ 
nizes  the  public  interest  in  the  finality  of  decision.  It 
1425  recognizes  that,  after  cases  are  decided,  new  it^ms 
often  come  up,  some  reducing  a  carrier’s  need  and 
some  increasing  it,  and  that  it  would  be  administratively 
impracticable  to  take  all  these  into  account.  Yet  here 
one  such  item  adverse  to  the  carrier  is  singled  out — forget¬ 
ting  all  the  cases  where  the  Board’s  reckoning  has  turned 
out  to  be  unduly  optimistic  rather  than  the  reverse. 

If  restatements  such  as  that  here  proposed  are  proper, 
it  would  be  necessary  as  a  matter  of  simple  fairness  to 
make  them  not  only  where  they  result  in  decreasing  the 
carrier’s  need  but  also  where  they  result  in  increases. 

Looking,  at  the  Atlantic  Division  alone,  for  example,  the 
Board  could  not  in  all  fairness  re-examine  the  results  of  the 
review  period  prior  to  December  13,  1941  without  re-ex&m- 
ing  the  year  1942  (wThich  was  involved  in  the  same  p  ro¬ 
ceeding).  As  to  that  year,  Pan  American  consented,  as 
part  of  an  understanding  with  the  Navy  Department,  to  a 
service  rate  of  .44  mills  per  mail  pound  mile.  However,  it 
was  later  ascertained  that  the  figures  on  which  this  con¬ 
sent  was  based  contained  a  very  serious  miscalculation  of 
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foreign  mail  revenue,  with  the  result  that  the  Atlantic 
Division  showed  a  loss  in  1942.* 

Examples  could  be  multiplied.  Thus,  one  of  the  ques¬ 
tions  involved  in  this  proceeding  is  the  extent  to  which 
provision  should  now  be  made  for  the  effect  on  the  common 
costs  of  the  carrier’s  Army  contract  and  commercial  serv¬ 
ices  of  the  eventual  settlement  of  the  Army  contract.  The 
Board  disallows  items  claimed  by  the  carrier  in  part  on  the 
ground  (p.  27)  that  the  carrier  “has  failed  to  establish  that 
[these]  will  actually  be  disallowed  by  the  Army.”  Is  it 
proposed  that,  if  the  carrier’s  fears  prove  well  founded,  re¬ 
lief  will  be  accorded  in  a  subsequent  proceeding?  If  the 
present  ruling  is  adhered  to,  fairness  would  so  dictate. 
Again,  foreign  tax  claims  and  other  such  items  as  to  which 
the  accounting  is  necessarily  delayed  and  contingent,  often 
do  not  materialize  for  long  periods  and  cannot  effectively 
be  provided  against  on  a  current  basis. 

We  respectfully  submit  that  if  Pan  American  attempted 
to  inject  questions  of  this  character  into  mail  pay  proceed¬ 
ings  for  subsequent  years,  the  Board  would  take  the  posi¬ 
tion  that  effective  administration  would  be  impossible  if 
each  proceding  required  any  such  review  of  prior  ones. 
Yet,  if  the  Tentative  Decision  is  allowed  to  stand,  it  neces¬ 
sarily  involves  either  such  a  review  or  the  inequity  of 
“Heads  I  win,  tails  you  lose.” 

Before  leaving  this  subject  we  wish  to  deal  with  the  ref¬ 
erence  (p.  14)  to  the  fact  that  “at  the  oral  argument  in  the 
previous  transatlantic  case  counsel  for  Pan  American,  in 
arguing  that  the  Board  should  allow  a  reserve  for  uncol¬ 
lectible  foreign  mail  accounts,  stated  that,  if  the  accounts 
were  ever  collected  at  a  future  date,  the  Board  could  take 
cognizance  of  such  collections  at  the  appropriate  time.”** 
There  are  several  things  to  be  noted  about  this.  In  the 
first  place,  the  remark  was  made  as  part  of  an  argument 

•While  a  partial  adjustment  was  eventually  made  by  the  Navy  Department, 
the  result  still  left  Pan  American  with  substantially  less  than  could  have  been 
intended  by  the  Board  if  the  facts  had  been  known  at  the  outset. 

**This  is  a  paraphrase  of  an  answer  by  counsel  to  a  question  propounded 
by  Member  Branch  at  the  argument  in  Docket  370  on  February  19,  1943. 
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for  increased  mail  pay.  As  counsel  reaffirmed  at  the  oral 
argument  in  the  present  case  (Tr.  150-1),  if  the  charge-[off 
of  the  1941  mail  receivables  had,  in  fact,  resulted  in  ^he 
carrier’s  receiving  additional  United  States  mail  pay,  the 
carrier  would  not  wish  to  retain  the  foreign  mail  receiv¬ 
ables,  when,  as  and  if  collected,  whatever  its  technical 
rights  might  be.  This,  however,  did  not  occur.  In  the  pre¬ 
vious  case  the  Board  refused  to  grant  a  single  dollar  of 
increased  mail  pay.  Instead  it  handed  down  an  opinion 
in  wffiich,  by  adjusting  various  items  in  the  carrier’s  fig¬ 
ures,  it  arrived  at  a  conclusion  that,  even  after  the  charge- 
off,  the  carrier’s  earnings  were  more  than  adequate. 
1426  However,  it  allowed  the  carrier  to  retain  all  these 
earnings  and  made  no  reservation  as  to  additional 
earnings  to  be  realized  when,  as  and  if  these  foreign  mail 
accounts  were  collected.  Certainly  counsel’s  answer  in  ihe 
1943  oral  argument  was  not  a  stipulation  that,  although  uot 
a  penny  of  additional  mail  pay  was  awarded,  the  Board  in 
a  subsequent  case,  without  having  made  any  reservation  of 
jurisdiction,  could  give  to  these  1941  foreign  mail  receiv¬ 
ables  a  treatment  worse  from  the  carrier’s  standpoint 
than  if  they  had  been  collected  when  the  argument  occurred. 
Yet  this  is  the  construction  evidently  sought  to  be  placed 
upon  it  by  the  Tentative  Decision. 

n 

Exception  Is  Taken  to  the  Proposed  Treatment  (pp.  ]|7- 
21)  of  Vacation  Payments  Received  Under  the  Car¬ 
rier’s  Navy  Contract. 

This  question  was  thoroughly  explored  in  our  brief  apd 
at  oral  argument,  and  no  purpose  would  be  served  by  ife- 
capitulating  the  arguments  here.  However,  we  wish  to 
stress  the  fact  that  the  treatment  proposed  by  the  Tenta¬ 
tive  Decision  has  the  effect  either  of  understating  19^5 
expense  or  of  constituting  recapture  of  a  benefit  received 
by  the  carrier  under  the  Navy  contract  which  it  is  not  un¬ 
reasonable  to  suppose  the  Navy  intended  the  carrier  to 
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have.  The  Tentative  Decision  refers  to  the  necessity  for 
preventing  “double  payment”  by  two  Goverment  depart¬ 
ments  with  respect  to  the  carrier’s  vacation  liabilities. 
This  argument  "would  come  with  better  grace,  we  submit,  if 
the  Board  had  displayed  the  least  interest  in  examining 
into  costs,  necessarily  incurred  by  the  carrier,  which  the 
Navy  Department  failed  to  pay,  and  providing  some  relief 
to  the  carrier  with  respect  thereto.  The  carrier’s  financial 
reports  to  the  Board  for  the  Navy  contract  years  will  cer¬ 
tainly  dispel  any  fear  that  the  overall  effect  of  the  Navy 
contract  has  been  to  enrich  the  carrier. 

Particular  exception  is  taken  to  the  language  on  page  18 
of  the  Tentative  Decision  with  reference  to  the  Latin 
American  Division  if  and  to  the  extent  that  it  is  intended 
to  constitute  a  dictum  that  the  treatment  of  vacation  items 
proposed  by  the  Tentative  Decision  is  in  any  way  to  be  ex¬ 
tended  to  the  Latin  American  Division.  It  is  contended 
that  neither  the  record  in  the  pending  Latin  American 
case  nor  the  record  in  these  proceedings  would  support  any 
such  proposal. 

#*****#*#• 

1427  IV 

Exception  Is  Taken  to  the  Proposed  Credit  to  System 
Expense  of  $151,929  as  a  Service  Fee  Chargeable  to 
Pan  American  Airways  Corporation,  on  the  Ground 
That  It  Is  Arbitrary,  Capricious,  and  Wholly  Un¬ 
supported  by  the  Evidence  (pp.  24-27). 

There  is  not  one  syllable  of  evidence  in  this  record  to 
support  the  proposed  charge  of  $151,929  to  Pan  American 
Airways  Corporation  (hereinafter  sometimes  referred  to 
as  the  “parent  company”).  We  cannot  state  too  strongly 
our  objection  to  this  proposal.  The  record  not  only  is  to¬ 
tally  lacking  in  support  for  any  such  charge  but  clearly 
shows  that  if  a  system  of  charges  and  counter-charges  be¬ 
tween  the  carrier  and  the  parent  company  were  to  be  set 
up,  the  net  effect,  far  from  reducing  system  expense,  would 
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be  to  increase  it  over  the  amounts  reported  on  the  carrier’s 
books  and  claimed  herein. 

The  Board’s  opinion  lays  hold  of  the  fact  (p.  24)  that 
“All  of  the  salaries  as  well  as  related  overhead  expenses 
of  the  officers,  directors  and  other  interlocking  personnel 
of  the  Holding  Company  and  the  respondent  are  paid  by 
the  respondent  and  are  included  in  total  system  expens^.” 
The  opinion,  however,  makes  no  attempt  to  analyze  wifiat 
these  “officers,  directors  and  other  interlocking  personnel” 
of  the  parent  company  do.  Neither  does  it  attempt  to  deter¬ 
mine  the  extent  to  which  the  functions  performed  by  th£se 
people,  nominally  for  the  parent  company,  would  have  to  be 
performed  by  the  carrier  if  the  parent  company  did  not 
exist. 

The  fact  is  that  only  the  smallest  fraction  of  the  activities 
carried  on  by  the  carrier’s  personnel  nominally  on  behalf 
of  the  parent  company  relate  to  matters  which  are  of  inter¬ 
est  only  to  the  parent  company  and  not  to  the  carrier.  The 
overwhelming  bulk  of  these  activities  concern  matters 
which  redound  directly  and  principally  to  the  benefit  of  1}he 
carrier  and  which  the  carrier  would  have  to  arrange  for 
itself  if  the  parent  company  did  not  exist. 

We  refer  to  such  matters  as  the  raising  of  capital-^a 
very  important  parent  company  activity  in  1945  and  dne 
which  the  Board  in  this  very  opinion  characterizes  as  ra 
worthy  example  for  the  rest  of  the  industry”  (p.  37).  Other 
and  more  recurrent  activities  were  those  incident  to  p&st 
and  future  financings — such  matters  as  filings  of  8K  and 
10K  reports  with  the  Securities  and  Exchange  Commission, 
relations  with  the  securities  exchanges  on  which  the  Corpo¬ 
ration’s  stock  is  listed,  preparation  of  the  Corporation’s 
annual  report  and  proxy  statement,  the  holding  of  its  an¬ 
nual  meeting,  and  stockholder  relations  generally.  If  Phn 
American  Airways  Corporation  did  not  exist,  every  cent  of 
this  expense  would  be  incurred  by  Pan  American  Airways, 
Inc.  Every  other  air  carrier  incurs  such  expenses  and 
these  are  recognized  in  mail  rates.  A  decision  making  Pan 
American  Airways  Corporation  pay  Pan  American  Afr- 
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ways,  Inc.  for  services  of  this  character  rendered  by  the 
latter’s  officers  and  thus  relieving  the  carrier’s  mail  rates 
of  all  such  expense  could  not  be  supported  and  we  assume 
was  not  intended. 

What  other  activities  on  behalf  of  the  parent  company 
were  performed  in  1945  by  personnel  paid  by  Pan  American 
Airways,  Inc.?  The  only  such  activity  possible  would  be 
protecting  the  interests  of  Pan  American  Airways  Corpo¬ 
ration  as  in  investor  in  Panagra,  CNAC  and  Avianca — 
these  being  the  parent  company’s  only  investments  in  that 
year  other  than  its  investment  in  Pan  American  Airways, 
Inc.,  and  comprising  in  the  aggregate  only  10%  of  its  total 
investments.  It  must  be  borne  in  mind  that  each  of  these 
three  companies  is  charged  a  fee  for  services  rendered  by 
Pan  American  Airways,  Inc.  directly  to  that  company. 
Thus,  Panagra  paid  the  carrier  a  management  fee,  the 
amount  of  which  is  not  here  in  issue ;  a  service  fee  to  CNAC 
has  already  been  provided  for  by  the  Tentative  Decision 
and  the  carrier  does  not  object  to  it;  and  Avianca  was 
charged  by  the  carrier  on  the  same  commission  basis  for 
activities  carried  out  on  its  behalf  as  the  Tentative  De¬ 
cision  recognizes  as  proper  in  connection  with  the 
1428  subsidiary  and  affiliated  companies  of  the  carrier 
itself.  In  1945  the  amounts  chargeable  to  these 
three  companies  for  management  fees  and  purchasing  and 
sales  commissions  to  Pan  American  Airways,  Inc.  totaled 
$361,000. 

Since  all  services  rendered  by  Pan  American  Airways, 
Inc.  directly  to  these  three  companies  were  paid  for  by 
them,  it  follows  that  the  only  services  rendered  by  Pan 
American  Airways,  Inc.  to  Pan  American  Airways  Corpo¬ 
ration  relating  to  these  companies  for  which  the  parent 
company  conceivably  should  pay  would  be  such  services  as 
related  to  protecting  the  parent  company’s  interests  as  an 
investor  in  Panagra,  CNAC  and  Avianca. 

As  against  this  possible  penumbral  charge  from  Pan 
American  Airways,  Inc.  to  Pan  American  Airways  Corpo¬ 
ration,  there  is  the  charge  which  Pan  American  Airways 
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Corporation  would  be  entitled  to  make  against  Pan  Ameri¬ 
can  Airways,  Inc.  for  payments  to  outsiders  by  the  parent 
company  which  were  incurred  primarily  for  the  benefit  of 
the  carrier  and  would  have  to  be  borne  by  the  latter  if  Pan 
American  Airways  Corporation  did  not  exist.  Their  Ex¬ 
penses,  aggregating  $152,457,  are  itemized  in  Exhibit  PC- 
22.  As  to  them  the  opinion  says  merely  (p.  26)  that  an  An¬ 
alysis  of  these  expenses  “leads  us  to  the  conclusion  tljat 
the  carrier’s  contention  that  the  cost  of  services  perform|ed 
by  the  Holding  Company  for  the  respondent  is  equivalent 
to  the  cost  of  services  performed  by  the  respondent  for  tfie 
Holding  Company  is  of  limited  significance.  ’  ’ 

How  limited  ?  The  Board  singles  out  two  items  for  com¬ 
ment,  the  legal  fee  of  $38,000  paid  by  the  parent  company 
in  connection  with  the  sale  of  of  CNAC,  which  is  “obviously 
unrelated  to  any  service  for  the  respondent”,  and  “the  ex¬ 
pense  of  auditing  the  Holding  Company’s  books  and  legal 
fees  paid  by  the  Holding  Company”  which  “do  not  appear 
to  be  of  any  value  to  the  operating  subsidiaries.”  We  con¬ 
cede  the  point  as  to  the  fee  in  connection  with  the  sale  of 
CNAC ;  indeed,  this  is  a  perfect,  and  almost  solitary,  illus¬ 
tration  of  the  sort  of  parent  company  activity  with  the 
expense  of  which  the  certificated  operations  ought  not  pe 
burdened.  The  situation  as  to  the  legal  and  auditing  fees  is 
altogether  different.  The  legal  fees  related  primarily  jto 
such  matters  as  SEC  filings,  the  annual  report  to  stockhold¬ 
ers,  the  proxy  statement  and  the  annual  meeting,  all  of 
which  would  have  to  be  incurred  by  Pan  American  Air¬ 
ways,  Inc.  if  Pan  American  Airways  Corporation  did  not 
exist. 

Going  far  beyond  this,  however,  is  the  utterly  unfair  w^y 
in  which  the  matter  is  presented — so  unfair  and  one-sided, 
indeed,  that  we  find  it  difficult  to  believe  that  the  “anal¬ 
ysis”  was  made  either  by  the  Board  itself  or  by  persons 
not  already  committee  to  a  position  (See  Administrative 
Procedure  Act ,  Section  5(c)).  How  else  explain  the  sin¬ 
gling  out  of  the  $38,000  legal  fee  paid  in  connection  wijh 
the  sale  of  CNAC  which  is  stated  to  have  “comprised  ap- 
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proximately  one-fourth  of  the  $152,547  of  general  expense 
of  the  Holding  Company  for  the  year  1945”,  in  contrast 
to  the  absense  of  reference  to  the  $94,760  recorded  in  Ac¬ 
count  S43  and  comprising  over  60%  of  the  parent  com¬ 
pany’s  expense?  Every  significant  item  expended  by  Pan 
American  Airways  Corporation  in  1945  and  recorded  in 
Account  843  represents  expense  which  Pan  American  Air¬ 
ways,  Inc.  would  have  sustained  had  Pan  American  Air- 
ways  Corporation  not  existed —  the  cost  of  stock  certifi¬ 
cates,  fees  paid  to  stock  transfer  agents,  registrars  and 
dividend  disbursing  agents,  proxy  expense  and  the  expense 
of  printing  the  annual  report  to  stockholders.  Any  fair 
analysis  of  the  $152,547  of  expenses  incurred  by  Pan  Amer¬ 
ican  Airways  Corporation  in  1945  would  show  that  at  least 
$100,000  of  these  would  have  had  to  be  paid  by  Pan  Amer¬ 
ican  Airways,  Inc.  if  Pan  American  Airways  Corporation 
had  not  existed.  Is  this  what  was  meant  by  “limited  sig¬ 
nificance”? 

When  the  facts  are  correctly  understood,  what  the  Tenta¬ 
tive  Decision  thus  emerges  as  holding  is  that  Pan  American 
Airways  Corporation  must  pay  the  carrier  for  services  in 
1945  some  $252,000 — first,  15%  of  the  expense  of  the 
1429  carrier’s  Executive  Department,  or  $151,929  (p.  27) ; 

and,  second,  at  least  $100,000  of  the  parent  com¬ 
pany’s  own  expenses  properly  chargeable  to  the  carrier  if 
a  system  of  charges  and  counter-charges  had  been  in  vogue. 
Just  how  the  figure  of  $151,929  was  arrived  at  the  opinion 
does  not  disclose.  It  is  characterized  as  “a  judgment  allo¬ 
cation  based  on  the  facts  of  record.  ’  ’ 

Wliat  are  the  facts  and  what  the  basis  for  judgment? 
The  record  contains  no  facts  supporting  any  allocation, 
much  less  any  particular  one.  A  few’  figures  will  indicate 
the  invalidity  of  the  judgment.  Remember  that  we  are 
dealing  here  only  with  those  services  rendered  to  Pan 
American  Airways  Corporation  by  personnel  paid  by  Pan 
American  Airways,  Inc.  which  did  not  relate  to  matters 
where  Pan  American  Airways,  Inc.  was  itself  the  bene¬ 
ficiary  and  were  not  reimbursed  directly  by  companies  in 
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which  Pan  American  Airways  Corporation  has  an  invest¬ 
ment — in  other  words,  services  rendered  to  Pan  American 
Airways  Corporation  as  an  investor  in  CNAC,  Panagra 
and  Avianea.  The  proposed  charge  of  $252,000  for  these 
services  would  provide  for  the  full  time  of  a  vice-president 
at  $25,000,  the  full  time  of  five  senior  staff  members  at 
$10,000  each,  the  full  time  of  ten  other  employees  at  $5, COO 
each,  and  the  full  time  of  sixteen  secretaries  at  $2,500  each, 
or  an  organization  of  32  people  with  $85,000  left  over  ifor 
other  office  expenses.  Nothing  in  the  record  remotely  indi¬ 
cates  that  all  of  the  work  done  by  Pan  American  Airways, 
Inc.’s  employees  for  Pan  American  Airways  Corporation 
— even  including  the  large  proportion  of  that  work  which 
is  of  primary  benefit  to  Pan  American  Airways,  Inc. — 
would  require  an  organization  approaching  this.  When  we 
add  the  point  that  the  only  proper  subject  for  reimburse¬ 
ment  is  work  done  by  employees  of  the  carrier  in  supervis¬ 
ing  Pan  American  Airways  Corporation’s  investments  in 
CNAC,  Panagra  and  Avianea — all  of  which  pay  for  the 
services  rendered  directly  to  them — the  size  of  the  charge 
becomes  nothing  less  than  grotesque.  To  provide  the 
equivalent  of  32  people — some  of  them  at  relatively  high 
salaries — to  do  this  small  amount  of  work  'would  constitute 
boondoggling  on  a  scale  not  yet  imagined.  Incidentally, 
the  proposed  $252,000  charge  to  Pan  American  Airways 
Corporation  for  supervising  its  investments  in  these  thi)ee 
companies  would  represent  72%  of  the  total  dividends  Re¬ 
ceived  in  1945  from  them. 

In  view  of  the  long  history  of  the  relations  between  t^ie 
carrier  and  its  parent,  which  has  been  well  known  to  tjhe 
Board  since  rate-making  began  under  the  Act,  and  of  the 
fact  that  no  question  of  charges  between  them  has  ever  pre¬ 
viously  been  raised,  the  carrier  was  entitled  to  assume  that 
it  would  not  be  subjected, — and  certainly  not  on  a  retroac¬ 
tive  basis, — to  any  such  arbitrary  treatment  as  is  now  be¬ 
ing  proposed.  If  the  staff  believes  the  question  of  charges 
between  the  carrier  and  the  parent  company  should  be  ex¬ 
plored,  the  only  appropriate  course  in  the  light  of  this  his- 
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tory  would  be  to  give  notice  of  this  in  advance  so  that  time 
studies  over  a  sufficient  period  could  be  made — not  by  seek¬ 
ing  to  introduce  a  new  and  wholly  unsupported  charge  into 
a  period  long  since  past. 

The  Board  has  been  misled  into  a  misunderstanding  of 
the  facts  and  into  the  making  of  an  allocation  which  is 
wholly  with  record  support.  Section  1005(f)  of  the  Act 
requires  that  every  order  of  the  Board  ‘ 4  shall  set  forth  the 
findings  of  fact  upon  which  it  is  based”.  It  is  contended 
that  the  Tentative  Decision  violates  this  provision.  The 
Board’s  statutory  duties  cannot  be  discharged  by  simply 
pulling  figures  out  of  the  air.  See  Colorado-Wyoming  Gas 
Co.  v.  Federal  Power  Commission ,  324  U.  S.  626,  633-634 
(1945). 

1432  VI 

Exception  Is  Taken  to  the  Language  of  the  Tentative 
Decision  With  Respect  to  the  Nature  of  the  Car¬ 
rier’s  Method  of  Charging  Subsidiary  and  Affiliated 
Companies  for  Services  Performed  by  the  Carrier 
(p.  28). 

While  no  adjustment  of  1945  System  Expense  is  pro¬ 
posed  with  respect  to  charges  by  the  carrier  to  subsidiary 
and  affiliated  companies  for  services  performed  by  the  car¬ 
rier,  the  Tentative  Decision  (p.  2S)  states  that  the  fact  that 
these  charges  were  equitable  “is  more  the  effect  of  happen¬ 
stance  than  the  application  of  sound  principles  of  allocation 
which,  under  other  conditions,  would  protect  the  respondent 
from  an  inequitable  cost  burden.” 

This  reservation  is  unjustified  and  places  the  carrier 
in  an  intolerable  position.  As  we  have  shown  in  brief  and 
at  oral  argument,  there  would  be  neither  justification  for 
nor  practical  possibility  of  charging  the  subsidiary  and  af¬ 
filiated  companies  on  any  straight  line  allocation  method. 
Apparently  the  Board  agrees ;  for  it  approves  as  equitable, 
charges  materially  less  than  those  which  such  an  allocation 
would  produce.  Yet  the  quoted  language  has  the  effect  of 
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inviting  the  staff  in  every  future  case  to  urge  a  retroactive 
restatement  of  the  carrier’s  system  expense  on  some  basis 


as  yet  undisclosed. 

*  *  *  * 

*  • 

* 

• 

• 

1434-A 

IX 

Exception  Is  Taken  to  the  Proposed  Allowance  of  a  Kate 
of  Return  of  7%  After  Taxes  (pp.  48-49). 

Following  its  decision  in  Pan  American-Grace  Airways 
Mail  Rates ,  3  CAB  550  (1942),  the  Board  has  hitherto 
generally  considered  that  the  appropriate  rate  of  return 
for  international  operations  was  in  the  neighborhood  of 
10%  after  taxes.  The  Order  to  Show  Cause  in  this  proceed¬ 
ing  proposed  a  rate  which  would  have  resulted,  on 
1435  the  basis  of  the  computations  there  set  forth,  in 
an  overall  rate  of  return  of  9.4%  after  taxes.  The 
carrier’s  Answer  raised  no  issue  as  to  the  proposed  ratje  of 
return.  The  “Statement  of  Issues”  circulated  by  Public 
Counsel  at  the  prehearing  conference  in  Docket  No.  1706, 
held  on  October  25,  1946,  made  no  reference  to  any  ^uch 
issue  (Report  of  Prehearing  Conference,  Appendix  1). 
The  Notice  of  Evidence  that  Public  Counsel  intended  to 
introduce,  also  circulated  at  the  prehearing  conference.,  re¬ 
ferred  to  “an  exhibit  or  exhibits  on  the  subject  of  a  fair 
rate  of  return”  and  stated  that  Public  Counsel  would  pro¬ 
duce  testimony  on  the  adequacy  of  the  rate  of  return  pro¬ 
vided  for  in  the  Tentative  Statement  (Report,  Appendix 
3),  but  no  such  exhibits  or  testimony  were  ever  introduced. 
The  report  of  the  prehearing  conference  held  on  November 
19,  1946  in  Docket  No.  1499  the  other  docket  in  this  con¬ 
solidated  proceeding),  made  no  reference  to  any  rate  of 
return  question.  Consequently,  the  record  is  entirely  silent 
as  to  this  matter. 
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In  view  of  the  foregoing,  the  carrier  was  clearly  entitled 
to  assume  that  there  was  no  issue  in  this  proceeding  as  to 
rate  of  return.  Indeed,  the  carrier’s  first  witness  made  this 
assumption  explicit  at  the  first  day  of  the  hearing,  and  the 
statement  was  permitted  to  stand  without  challenge  (Tr. 
31).  Public  Counsel  also  operated  under  this  assumption. 
In  the  material  he  handed  up  at  the  oral  argument,  comput¬ 
ing  the  rates  for  which  he  contended,  the  Atlantic  return 
was  computed  at  13.7%  (based  on  the  service  rate  proposed 
by  the  Order  to  Show  Cause),  and  the  Alaska  return  at 
10%. 

It  was  therefore  a  considerable  surprise  to  discover  that 
although  the  Board  has  hitherto  generally  allowed  a  higher 
rate  of  return  for  international  operations,  whether  past  or 
future  periods  were  involved,  and  although  the  Order  to 
Show  Cause  had  proposed  a  9.4%  rate,  the  Tentative  De¬ 
cision  proposes  a  return  of  7%  primarily  because  a  past 
period  is  involved, — and  all  this  notwithstanding  the  fact 
that  neither  the  carrier  nor  Public  Counsel  understood  rate 
of  return  to  be  in  issue  and  that,  as  a  result,  there  is  no 
evidence  whatever  as  to  this  imortant  question. 

It  is  contended  that  the  proposed  finding  is  without  sup¬ 
port  in  the  record  and  would  deprive  the  carrier  of  the 
notice  and  hearing  as  to  this  issue  to  which  it  was  entitled. 

Furthermore,  the  proposed  finding  appears  to  be  dis¬ 
criminatory.  In  the  Statement  of  Tentative  Findings  and 
Conclusions,  issued  February  6,  1947,  in  the  pending  All 
American  Aviation  Rate  case  (Docket  No.  1906),  the  Board 
proposed  a  return  of  7.5% — not  only  for  the  future,  but  also 
for  a  past  period  for  which  a  separate  rate  is  to  be  fixed. 
Similarly,  in  the  Statement  of  Tentative  Findings  and  Con¬ 
clusions  issued  May  5,  1947  in  the  pending  Pioneer  Air 
Lines  Rate  case  (Docket  No.  2002),  a  7%  return  is  pro¬ 
posed, — again,  for  two  past  periods  for  which  separate 
rates  are  to  be  fixed  as  well  as  for  the  future.  These  recent 
actions  indicate  that  as  late  as  the  month  before  the  issu¬ 
ance  of  the  Tentative  Decision,  the  Board  had  not  distin¬ 
guished  between  past  and  future  periods  and  had,  in  at 
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least  one  instance,  proposed  to  allow  a  higher  rate  of!  re¬ 
turn  in  a  domestic  case  (even  for  a  past  period)  than  That 
proposed  here,  although  it  has  heretofore  been  well  settled 
that  the  rate  of  return  in  international  cases  should  be 
higher  than  the  domestic  rate. 

X  I 

Exception  Is  Taken  to  the  Tentative  Decision  on  the 
Ground  that  While  it  Purports  to  Recognize  and 
Provide  for  a  Need  Rate,  the  Rate  Actually  Fixed 
Provides  Less  Mail  Compensation  than  the  Sekhce 
Rate  Proposed  in  the  Order  to  Show  Cause. 

The  Order  to  Show  Cause  in  this  proceeding,  adopted 
July  15, 1946,  tentatively  proposed  total  mail  compensation 
for  the  calendar  year  1945  amounting  to  $1,256,000,  based 
upon  a  compensatory  rate  of  $1.50  per  mail  ton  mile}  A 
similar  compensatory  rate  was  proposed  for  American 
Overseas  Airlines,  Inc.  and  has  subsequently  been  ipade 
payable  on  an  “on  account ”  basis.  (Order  Serial 
1436  No.  E.  624,  June  10,  1947.)  The  carrier’s  Answer 
set  forth  that  in  1945  the  Atlantic  Division  had  tjeen 
on  a  need  rather  than  a  compensatory  basis.  In  the  Pro¬ 
ceedings,  subsequent  to  Answer,  Public  Counsel  took  the 
position,  based  on  various  adjustments  to  the  reported 
figures,  that  the  compensatory  rate  proposed  by  the  Older 
to  Show  Cause  was  adequate  and  that  the  Atlantic  Division 
had  not  in  fact  been  on  a  need  basis  in  1945.  Although 
the  adjustments  proposed  by  Public  Counsel  would  have 
resulted  in  a  rate  lower  than  that  set  forth  in  the  Oilder 
to  Show  Cause,  at  no  time  did  Public  Counsel  suggest  that 
anything  less  than  the  $1,256,000  set  forth  in  the  Order  to 
Show  Cause  be  paid  to  the  carrier. 

The  Tentative  Decision  agrees  with  the  carrier’s  conten¬ 
tion  that  1940  was  a  need  year,  and  finds  fair  and  reason¬ 
able  mail  pay  in  the  amount  of  $1,484,000,  thus  providing 
for  an  apparent  increase  of  some  $227,000  over  the  amount 
proposed  by  the  Order  to  Show  Cause.  However,  thej  ac- 
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trial  effect  of  the  Tentative  Decision  is  quite  different.  It 
proposes  that  some  $432,000  of  foreign  mail  pay  receivables 
shall,  to  the  extent  that  they  are  collected  at  any  time,  be 
offset  by  the  Postmaster  General  against  any  mail  pay¬ 
ments  otherwise  due  the  carrier.  Since  these  sums  thus 
could  not  under  any  circumstances  be  collected  by  the  car¬ 
rier,  the  practical  effect  of  the  Tentative  Decision  is  to  re¬ 
quire  that  these  amounts  be  immediately  written  off  or 
reserved  against.  Consequently,  the  mail  pay  determined  by 
the  Tentative  Decision.  When  viewed  realistically,  comes 
to  $1,052,000  or  $204,000  less  than  the  amount  payable 
under  the  compensatory  rate  of  $1.50  per  ton  mile  proposed 
by  the  Order  to  Show  Cause.  And  this  result  is  achieved 
although  the  Tentative  Decision  recognizes  substantial  in¬ 
creases  in  the  break-even  need  of  and  the  investment  in  the 
services  under  review  as  compared  with  those  upon  which 
the  Order  to  Show  Cause  was  based.  In  other  words,  the 
practical  effect  of  the  Tentative  Decision  is  to  provide  for 
“need”  mail  payments  substantially  less  than  those  pre¬ 
viously  recognized  by  the  Order  to  Show  Cause  as  being 
due  on  a  compensatory  basis. 

It  may  be  said  in  answer  that  these  foreign  mail  receiv¬ 
ables  (discussed  in  detail  in  connection  with  Exception  I 
above)  are  not  proposed  to  be  offset  against  1945  Atlantic 
Division  mail  pay  but  against  other  mail  pay  at  some  in¬ 
definite  future  time.  This  is  a  distinction  without  a  differ¬ 
ence.  Since  under  the  order  these  sums  could  never  become 
the  property  of  the  carrier,  an  immediate  charge  against 
the  carrier’s  surplus  is  required,  and  the  net  effect  of  the 
Tentative  Decision  taken  as  a  whole  is  to  allow  less  than  the 
compensatory  mail  pay  proposed  in  the  Order  to  Show 
Cause.  Indeed,  the  net  mail  pay  proposed  by  the  Tentative 
Decision,  which  comes  to  $1.25  per  mail  ton  mile,  covers 
neither  the  break-even  need  of  $1.35  per  mail  ton  mile  rec¬ 
ognized  by  the  Tentative  Decision  (p.  43),  nor  the  overall 
operating  expense  of  $1.42  per  revenue  ton  mile. 
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Request  for  Immediate  Oral  Argument 

The  issues  raised  by  thees  exceptions  are  of  importance 
not  only  to  this  docket  but  to  the  other  rate  cases  of  long 
standing  (Dockets  1499  and  1593)  involving  Pan  Ameri¬ 
can’s  Alaska  and  Latin  America  Divisions  which  are  await¬ 
ing  decision,  as  well  as  to  the  determination  of  rates  foj*  the 
Atlantic,  Alaska  and  Pacific  Divisions  for  later  periods. 
The  carrier  therefore  requests  not  only  that  opportunity 
for  oral  argument  be  accorded  but  that  this  argument  be 
set  for  the  earliest  possible  date. 

Dated  June  19, 1947. 


1444  UNITED  STATES  OF  AMERICA 

•  CIVIL  AERONAUTICS  BOARD 

WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board  at  its  offic^  in 
Washington,  D.  C.,  on  the  25th  day  of  August,  1947. 

Docket  No.  1706 

i 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of  Pan  AmerJcan 
Airways,  Inc.,  in  its  transatlantic  operations. 

Opinion  and  Order  Overruling  Exceptions,  Denying  Oral 
Argument  Thereon,  Denying  Petition  for  Temporary 
Rate  Pending  Consideration  of  Exceptions,  and  Re¬ 
moving  Stay  of  Final  Rate  Order. 

On  June  20,  1947,  Pan  American  Airways,  Inc.  (herein 
referred  to  as  Pan  American),  filed  exceptions  to  the 
Board’s  Tentative  Decision  in  the  1945  transatlantic  rate 
case  within  the  prescribed  10  days  after  service  of  the 
order1  in  that  case  and  asked  for  immediate  oral  argument 
on  the  exceptions  so  filed.  On  J une  24, 1947,  Pan  American 
filed  a  petition  seeking  a  temporary  rate  pending  determin- 

1  Order  Serial  No.  E-612,  adopted  June  9,  1947,  served  June  10,  1947. 
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ation  of  its  exceptions.  The  result  of  this  opinion  and 
order  is  to  put  into  effect  the  rates  fixed  in  Order  Serial 
No.  E-612.  There  is  therefore  no  reason  for  fixing  a  tem¬ 
porary  rate  at  this  time.  As  a  matter  of  general  policy 
moreover,  we  do  not  consider  it  desirable  to  establish 
temporary  rates  during  the  period  necessary  for  the  dis¬ 
position  of  exceptions  to  a  Tentative  Decision.  According¬ 
ly,  the  petition  for  the  fixing  of  a  temporary  rate  pending 
determination  of  the  disposition  of  the  carrier’s  excep¬ 
tions  to  the  Tentative  Decision  will  be  denied. 

Under  the  provisions  of  Section  285.13(a)(7)  of  the 
Economic  Regulations,  oral  argument  on  exceptions  to 
Tentative  Decisions  will  be  entertained  only  in  “unusual 
and  exceptional  instances  and  for  good  cause  shown.”  It 
does  not  appear  to  us  that  the  present  case  presents  such 
unusual  or  exceptional  instances,  nor  that  in  view  of  the 
thorough  consideration  of  most  of  the  issues  raised  by  the 
exceptions  in  the  original  oral  argument  anything  of  sub¬ 
stantial  value  is  to  be  gained  by  further  oral  argument. 
The  request  for  additional  oral  argument  in  this  case  will 
therefore  be  denied. 

Ten  exceptions  have  been  filed  by  Pan  American.  Briefly 
the  carrier  excepts  to  the  proposed  offset  against  mail 
payments  which  may  hereafter  become  due  the  carrier,  of 
amounts  which  may  be  collected  for  the  carriage  of  foreign 
mail  prior  to  Pearl  Harbor;  exception  is  taken  to  the  pro¬ 
posed  treatment  of  vacation  payments  received  under  the 
carrier’s  Navy  contract;  exception  is  taken  to  the  pro¬ 
posed  adjustment  of  the  depreciation  basis  of  the  carrier’s 
DC-4  aircraft  to  a  four-year  service  life;  exception  is 
taken  to  the  proposed  credit  to  system  expense  of  $151,929 
as  a  service  fee  chargeable  to  Pan  American  Airways  Cor¬ 
poration;  exception  is  taken  to  the  proposed  disallowance 
from  system  expense  of  $45,070  representing  disallowance 
under  the  carrier’s  Army  contract;  exception  is  taken  to 
the  language  of  the  Tentative  Decision  with  respect  to 
the  nature  of  the  carrier’s  method  of  charging  subsidiary 
and  affiliated  companies  for  services  performed  by  the 
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carrier;  exception  is  taken  to  the  Tentative  Decision  on 
the  subject  of  working  capital  if  and  to  the  extent  thaj;  the 
decision  purports  to  establish  principles  with  respect  to 
an  allowance  for  United  States  mail  pay  receivables  gping 
beyond  the  particular  facts  of  the  instant  case;  exception 
is  taken  to  the  proposed  exclusion  from  the  rate 
1445  base  of  equipment  purchase  funds  and  to  the  'pro¬ 
posed  difference  in  treatment  between  borrowed 
funds  and  those  secured  through  equity  financing;  excep¬ 
tion  is  taken  to  the  proposed  allowance  of  a  rate  of  return 
of  7  percent  after  taxes;  and  finally  exception  is  taken  to 
'  the  Tentative  Decision  on  the  ground  that  while  it  purports 
to  recognize  and  provide  for  a  need  rate  the  rate  actually 
fixed  provides  less  mail  compensation  than  the  service 
rate  proposed  in  the  order  to  show  cause  initiating  the 
proceedings. 

We  have  carefully  considered  these  exceptions  together 
with  the  entire  record  in  this  case.  Outside  of  those  ex¬ 
ceptions  which  are  discussed  below  we  believe  that  the 
Tentative  Decision  adequately  disposes  of  all  the  points 
raised  by  the  carrier’s  exceptions.  Accordingly,  we  re¬ 
affirm  the  Tentative  Decision  and  incorporate  the  sjame 
herein  as  if  fully  set  forth.  Since  for  the  reasons  stated 
below  it  does  not  appear  that  these  points  not  fully  treated 
in  the  Tentative  Decision  require  any  change  in  the  ljnail 
rate  fixed  in  the  Tentative  Decision,  we  will  terminate  the 
stay  contained  in  Order  Serial  No.  E-612. 

1.  With  respect  to  the  carrier’s  exception  in  regard  to 
the  service  fee  chargeable  to  Pan  American  Airways  Cor¬ 
poration,  the  record  contains  extensive  evidence  of  the 
nature  and  extent  of  the  activities  performed  and  the  ex¬ 
pense  incurred  by  Pan  American  Airways,  Inc.,  for  the 
benefit  of  Pan  American  Airways  Corporation,  as  wel|  as 
evidence  as  to  that  portion  of  the  activities  of  Pan  Ameri¬ 
can  Airways  Corporation  which  does  not  relate  directly 
to  the  benefit  of  Pan  American  Airways,  Inc.  Although  it 
may  be  true  that  the  record  does  not  provide  a  statistical 
basis  for  a  credit  of  a  specific  amount;  in  view  of  the 
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inherent  complexity  and  uncertainty  involved  in  any  at¬ 
tempt  at  allocation  and  the  large  factor  of  judgment 
necessarily  required  for  any  allocation,  we  believe  the  pres¬ 
ent  record  more  than  sufficient  to  permit  a  judgment  allo¬ 
cation.  In  this  connection  we  note  that  in  like  situations 
where  a  holding  company  and  its  subsidiaries  share  per¬ 
sonnel  paid  for  by  the  subsidiary  and  where  other  ex¬ 
penses  are  commingled,  judgment  allocations  going  so  far 
as  to  assign  all  commingled  costs  to  the  holding  company 
have  been  made  by  the  regulatory  agency.2  We  do  not 
believe  that  any  change  in  the  Tentative  Decision  is  re¬ 
quired  by  this  exception. 

2.  The  carrier  contends  that  the  expenses  involved  in 
the  proposed  disallowance  of  $45,070,  representing  some 
$28,000  of  excessive  subsistence  expenses  under  the  Army 
contract  and  an  estimate  of  $16,000  of  possible  future  dis¬ 
allowances  for  legal,  professional  and  other  expenses, 
should  be  charged  as  an  expense  of  the  commercial  opera¬ 
tions.  The  Army  contract  fixed  a  maximum  per  diem  sub¬ 
sistence  allowance,  for  purposes  of  allocation,  for  person¬ 
nel  engaged  jointly  in  common  carrier  and  Army  opera¬ 
tions.  The  Army  by  its  contract  agreed  to  take  its  pro¬ 
rata  share  of  these  expenses.  The  carrier  expended  some 
$69,000  in  excess  of  the  limits  fixed  by  the  contract.  Faced 
with  the  question  of  excluding  this  amount  entirely  or  of 
attempting  on  some  reasonable  basis  to  pro-rate  part  of 
it  to  the  common  carrier  operations,  we  adopted  the  latter 
course.  We  permitted  the  same  percentage  of  these  costs 
to  be  pro-rated  to  the  commercial  operations  as  the  per¬ 
centage  used  in  pro-rating  allowable  expenses  under  the 
Army  contract,  even  though  as  to  these  expenses  the  car¬ 
rier  and  the  Army  had  entered  into  a  contract  which  in 
effect  pronounced  them  unreasonable  as  system  expenses, 
for  Army  allocation  purposes.  The  carrier  contends  now 
that  the  portion  of  these  expenses,  unreasonable,  as  sys¬ 
tem  expenses,  by  the  terms  of  their  contract,  which  on 


2  Ebasco  Services,  Inc.,  7  S.E.C.  1056  (1940). 
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an  allocation  basis  would  be  Army  and  not  com- 
1446  mercial  expenses,  should  be  charged  to  the  eoiji- 
mercial  operations.  In  allowing  the  portion  of  the 
excess  over  what  was  proper  system  expense  under  the 
agreement,  we  have  been  liberal.  There  is  no  claim  aqd 
nothing  to  indicate  that  the  disallowed  portion  contributed 
in  any  way  to  commercial  operations.  The  additional 
$16,000  sought  to  be  charged  has  not  presently  been  dis¬ 
allowed  bv  the  Armv.  It  is  merelv  an  estimate  and  ev^n 
if  it  were  actually  disallowed  there  is  no  showing  that  th[e 
mere  fact  that  it  is  disallowed  would  ipso  facto  relate  it  to 
the  commercial  operations. 

3.  The  carrier  contends  that  the  7  percent  rate  of  re¬ 
turn  after  taxes  was  fixed  without  notice  to  it  that  the 
rate  was  an  issue  in  this  case;  and,  further,  that  there  is 
no  evidence  of  record  to  support  it.  It  claims  that  in  view 
of  the  decision  in  the  Panagra  case  3  it  had  a  right  to  as¬ 
sume  that  a  10  percent  rate  would  be  allowed  by  the  Board. 
In  this  connection  it  should  be  noted  that  the  Panagra  case 
was  a  departure  from  our  previous  policy  of  not  fixing  a 
specified  rate  of  return  in  mail  rate  proceedings,  but 
merely  fixing  an  overall  mail  rate  which,  in  our  opinion, 
gave  full  consideration  to  all  proper  rate-making  elements 
under  the  Civil  Aeronautics  Act  of  1938.  The  Panagrlf 
case  specifically  pointed  out  that  the  10  percent  rate  therein 
fixed  w*as  a  special  measure  induced  by  wartime  cireum+ 
stances.  Inasmuch  as  the  period  involved  here  is  pri¬ 
marily  in  effect  a  post-war  period,  the  special  circumj 
stances  effective  in  the  Panagra  case  are  not  significantj 
Moreover,  it  is  evident  that  in  every  rate  case  the  returij 
is  in  issue,  since  the  ultimate  issue  in  every  case  is  the! 
level  of  the  rate  to  be  fixed.  The  record  is  clear  that  as  of 
1945  and  1946  it  was  quite  possible  for  a  carrier  such  as 
Pan  American  to  obtain  extensive  short  term  financing  alf 
or  below  a  rate  of  V/o  percent.  The  carrier  took  no  excep-| 
tion  to  the  adequacy  of  the  10  percent  rate  of  return  as 

*  Pan  American  Airways,  Inc.,  3  C.  A.  B.  550  (1942). 


fixed  in  the  Panagra  case  where  it  is  applicable  to  a  future 
period.  It  is  obvious  that  if  10  percent  is  adequate  for 
a  future  rate,  a  substantially  lower  return  should  be  ade¬ 
quate  for  a  past  period,  since  in  the  latter  case  the  ordi¬ 
nary  business  risks  arising  from  the  inherent  weakness  in 
prophecy  as  to  revenues  and  expenses  have  been  completely 
eliminated.  In  our  opinion,  a  3  percent  reduction  over  the 
rate  allowed  in  the  Panagra  case  to  reflect  the  elimination 
of  the  risks  of  prediction  is  a  reasonable  adjustment.  We 
find  no  reason  for  modifying  the  rate  of  return  fixed  in  our 
Tentative  Decision. 

Accordingly,  It  is  Ordered  That : 

1.  The  request  of  Pan  American  Airways,  Inc.,  for  oral 
argument  on  its  exceptions  to  the  Tentative  Decision  in 
Docket  No.  1706  be  and  is  hereby  denied; 

2.  The  petition  of  Pan  American  Airways,  Inc.,  for  the 
fixing  of  temporary  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  aircraft,  the  facilities  used  and  useful 
therefor,  and  the  services  connected  therewith  pending  dis¬ 
position  of  its  exceptions  to  the  Tentative  Decision  herein 
be  and  hereby  is  denied ; 

3.  The  exceptions  of  Pan  American  Airways,  Inc.,  to  the 
Tentative  Decision  in  Docket  No.  1706  be  and  they  hereby 

are  overruled,  and 

1447  4.  The  stay  contained  in  Order  Serial  No.  E-612 

adopted  June  9,  1947,  be  and  is  hereby  terminated 
and  the  mail  rate  provided  for  in  said  Order  Serial  No. 
E-612  be  and  is  hereby  made  effective. 

Landis,  Chairman,  Ryan  and  Lee,  Members  of  the  Board, 
concurred  in  the  above  opinion.  Branch  and  Young,  Mem¬ 
bers  of  the  Board,  did  not  take  part  in  the  decision. 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 


(seal) 
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Opinion 

(Tentative  Decision  of  the  Board.) 

> 

1449  UNITED  STATES  OF  AMERICA 

CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Docket  No.  1499 

Pan  American  Airways,  Inc., 
Alaska  Mail  Rates 


Decided:  July  9,  1947 

The  operating  results  of  charter  flights  under  Navy  con¬ 
tract  and  the  operating  results  of  the  Fairbanks-Bethel 
non-mail  route  will  be  excluded  in  determining  the  peti¬ 
tioner’s  need;  the  remaining  services  of  the  Alaska  Sec¬ 
tor  were  required  in  the  interest  of  one  or  more  of  the  ob¬ 
jectives  specified  in  the  Act.  P.  7 

Part  of  the  system  expense  allocated  to  the  Alaska  Sectcfr 
will  be  eliminated  for  rate  purposes  to  reflect  war  con¬ 
tract  disallowances  and  the  failure  of  the  petitioner  t|o 
allocate  to  the  Holding  Company  a  fair  proportion  c)f 
common  costs.  P.  10 

The  amount  received  by  the  petitioner  from  the  Navy  De¬ 
partment  for  the  accrued  vacations  of  contract  personnel 
on  termination  of  a  war  contract  will  be  treated  as  a 
credit  to  current  salary  accounts  in  order  to  avoid  dupli¬ 
cate  reimbursement  to  the  petitioner  from  two  Federal 
departments  for  the  same  salaries.  P.  13 

The  estimated  ground  and  indirect  costs  allocable  to  thp 
Fairbanks-Bethel  non-mail  route  and  to  contract  charter 
flights  will  be  excluded.  Pp.  13-15 
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The  equipment  purchase  funds  of  the  Alaska  Sector  will 
be  eliminated  from  the  investment  base  for  the  period 
under  review,  but  the  petitioner  will  be  permitted  to 
capitalize  interest  on  equipment  purchase  funds,  in  ac¬ 
cordance  with  a  plan  to  be  approved  by  the  Board;  the 
amount  of  such  interest  will  be  recognized  in  the  peti¬ 
tioner’s  future  rate  cases  in  computing  the  investment 
in  and  the  depreciation  on  property  units.  Pp.  17-18 

Under  the  extraordinary  circumstances  peculiar  to  this 
case,  a  working  capital  allowance  of  $1,000,000,  which  is 
equivalent  to  4.3  months’  cash  expenses,  will  be  included 
in  the  rate  base;  such  allowance  will  meet  the  Alaska 
Sector’s  normal  working  capital  requirements  as  en¬ 
hanced  by  the  abnormal  mail  receivable.  Pp.  23-24 

Section  406(b)  requires  that  the  need  of  the  air  carrier  be 
determined  on  the  basis  of  the  need  of  the  carrier  as  a 
whole ;  as  the  Board  is  currently  fixing  mail  rates  for  all 
divisions,  the  need  of  the  carrier  as  a  whole  can  be  met 
by  fixing  fair  and  reasonable  rates  for  each  of  its  oper¬ 
ating  divisions.  Pp.  26-27 

The  fair  and  reasonable  compensation  for  the  Alaska  serv¬ 
ices  of  the  petitioner  for  the  period  August  1,  1944,  to 
December  31, 1945,  is  the  amount  of  $2,572,000.  Pp.  31 

Appearances : 

Henry  J.  Friendly,  John  H.  Slate,  Jr.,  and  Fowler  Ham¬ 
ilton  for  Pan  American  Airways,  Inc. 

Frederick  E.  Batrus  and  Louis  J.  Doyle,  Post  Office  De¬ 
partment. 

William  C.  Burt  and  G.  Robert  Henry,  Public  Counsel. 

OPINION 

By  the  Board: 

This  proceeding  wms  instituted  by  petition  filed  on  July 
19,  1944,  by  Pan  American  Airways,  Inc.,  hereinafter  re¬ 
ferred  to  as  the  petitioner,  for  an  order  fixing  and  deter¬ 
mining  the  fair  and  reasonable  rates  of  compensation  for 
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the  transportation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected  therewith, 
over  its  routes  between  the  United  States  and  Alaska  and 
between  points  in  Alaska  for  the  period  on  and  ajfter 
August  1,  1944.  The  latter  date  marked  the  resumption 
of  common  carrier  service  by  the  peitioner  over  its  Ailas- 
kan  routes  for  its  own  account  following  a  period  of  23 
months  during  which  all  of  its  operations  in  that  area  fiad 
been  conducted  under  a  contract  with,  and  for  the  acccjunt 
of,  the  Navy  Department. 

The  petitioner’s  Alaskan  operations  are  conducted  by 
the  Alaska  Sector  of  the  Pacific-Alaska  Division,  ui^der 
authority  of  permanent  certificates  of  public  convenience 
and  necessity  authorizing  it  to  engage  in  air  transporta¬ 
tion  over  the  following  routes: 

1450  Termini 

Seattle,  Washington-Fairbanks,  Alaska1 
Fairbanks,  Alaska-Nome,  Alaska 
Fairbanks,  Alaska-Bethel,  Alaska 

The  certificate  covering  the  Fairbanks-Bethel  route  Au¬ 
thorizes  the  transportation  of  persons  and  property,  Ex¬ 
cept  mail.  The  remaining  certificates  authorize  the  trans¬ 
portation  of  persons,  property  and  mail. 

In  our  previous  opinion  2,  compensation  for  the  trans¬ 
portation  of  mail  over  the  petitioner’s  Alaskan  routes  vfas 
fixed  for  the  period  up  to  and  including  August  31,  19jl2. 
Since  the  Navy  Department  paid  the  petitioner  for  pill 
transportation  performed  during  the  period  of  the  Najvy 
contract,  it  is  not  necessary  for  the  Board  to  fix  a  mail  rpite 
for  application  prior  to  the  re-inauguration  of  common 
carrier  services  for  its  own  account  on  August  1,  1944. 

1  By  Board  order  dated  June  20,  1946,  Order  Serial  No.  5035,  the  three  certifi¬ 
cates  of  public  convenince  and  necessity  authorizing  the  petitioner  to  engagel  in 
air  transportation  between  Seattle-Juneau,  Juneau-Whitehorse  and  Whitehose- 
Fairbanks  water  consolidated  into  a  single  certificate  authorizing  the  petitioner 
to  engage  in  air  transportation  between  the  terminal  points  Seattle  and  Fairbahks 
via  various  intermediate  points.  The  amended  certificate  was  signed  by  the  Pres¬ 
ident  on  July  31,  1946. 

:  Pan  Am.  Airways,  Inc.,  Alaska  Mail  Rates,  6  CAB  61  (1944). 
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On  November  19, 1946,  a  prehearing  conference  was  held 
at  which  counsel  for  the  petitioner  and  Public  Counsel 
agreed  that  the  present  proceeding  should  be  limited  to  the 
fixing  of  a  final  rate  for  the  period  August  1,  1944,  to  De¬ 
cember  31,  1945,  and  that  consideration  of  a  mail  rate  for 
the  period  on  and  after  January  1, 1946,  should  be  deferred 
to  a  later  date.  It  was  further  agreed  at  the  prehearing 
conference  that,  in  view  of  various  common  issues,  the 
present  proceeding  should  be  consolidated  for  the  purposes 
of  hearing  with  the  petitioner’s  transatlantic  mail  rate 
case. 

By  order  of  the  Board  dated  November  27,  1946,  the 
present  proceeding  was  consolidated  for  the  purposes  of 
hearing  with  Docket  No.  1706  which  involved  the  fixing  of 
rates  for  the  transportation  of  mail  in  the  petitioner’s 
transatlantic  operations.  After  due  notice,  a  public  hear¬ 
ing  in  the  consolidated  proceedings  was  held  on  various 
dates  between  December  18,  1946,  and  January  4,  1947,  be¬ 
fore  Examiner  Edward  T.  Stodola.  Part  of  the  evidence 
in  the  consolidated  hearing  was  received  in  confidential 
session  and  the  petitioner,  on  January  3,  1947,  filed  a  mo¬ 
tion  requesting  that  certain  evidence  in  the  form  of  oral 
testimony  and  exhibits  received  at  the  aforementioned  con¬ 
fidential  session  be  withheld  from  public  disclosure.  On 
February  3,  1947,  the  Board  ordered3  that  certain  portions 
of  the  record  in  the  consolidated  hearing  be  withheld  from 
public  disclosure  until  further  order  of  the  Board. 

Subsequent  to  the  close  of  the  hearing,  briefs  w’ere  filed 
by  counsel  for  the  petitioner  and  Public  Counsel  and  oral 
argument  was  held  before  the  Board  on  March  5,  1947. 

On  February  27,  1947,  the  petitioner  filed  a  further  pe¬ 
tition  requesting  the  Board  to  fix  a  temporary  rate  for  its 
Alaskan  operations  for  the  period  on  and  after  January  1, 
1946.  After  notice  and  hearing,  the  Board  issued  an  order4 
on  April  22, 1947,  establishing  temporary  mail  rates  for  the 
Alaska  Sector  for  the  period  on  and  after  January  1,  1946. 


1  Order  Serial  No.  E-271. 
*  Order  Serial  No.  E-471. 
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In  light  of  the  foregoing,  the  rate  prescribed  herein  will  be 
made  applicable  to  the  petitioner’s  air  transport  services 
between  the  United  States  and  Alaska  and  within  Alaska 
for  the  period  August  1,  1944,  to  December  31,  1945,  belli 
dates  inclusive. 

This  opinion  contains  the  following  appendixes  winch 
are  a  part  hereof : 

1451  Appendix 

Number 

Traffic  Statistics  for  Period  August  1,  1944  to 

December  31,  1945 .  1 

Operating  Results  for  Period  August  1,  1944, 
to  December  31,  1945,  Adjusted  for  Rate- 

Making  Purposes  .  2 

Average  Investment  for  Period  August  1,  1944 
to  December  31,  1945,  Adjusted  for  Rate- 
Making  Purposes  .  3 

Corporate  Structure  and  Financial  Position 

Pan  American  Airways,  Inc.,  a  New  York  Corporation, 
herein  called  the  petitioner,  is  a  wholly-owned  subsidiary 
of  Pan  American  Airways  Corporation,  a  non-operating 
company,  herinafter  called  the  Holding  Company.  All  of 

the  outside  financing  of  the  Pan  American  Airways  System 
is  obtained  through  the  Holding  Company,  the  capital 
stock  of  which  is  rather  widely  distributed  among  public 
security  holders. 

As  of  December  31,  1945,  the  capitalization  of  the  Hold¬ 
ing  Company  amounted  to  $71,558,543,  the  entire  capitali¬ 
zation  being  represented  by  common  stock  and  capital  and 
earned  surplus.  The  net  worth  of  the  Holding  Company 
of  $71,558,543  does  not  include  2,034,419  shares  of  common 
stock  reserved  against  stock  purchase  warrants  exercisable 
on  or  before  December  30,  1947,  at  $18  per  share.  If  all 
such  warrants  w^ere  exercised  by  the  end  of  1947,  approxi¬ 
mately  $36,600,000  would  be  added  to  the  net  worth  of  the 
Holding  Company.  Approximately  60%  of  the  total  net 
worth  of  the  Holding  Company  was  raised  in  July  1945, 
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through  the  issuance  of  common  stock  which  realized  ap¬ 
proximately  $43,000,000. 

The  petitioner’s  capitalization  as  of  December  31,  1945, 
amounted  to  $78,325,413,  consisting  of  $52,380,362  in  ad¬ 
vances  from  the  Holding  Company  and  a  net  worth  of 
$25,945,051.  One  of  the  principal  assets  on  the  petitioner’s 
1945  year-end  balance  sheet  was  a  fund  amounting  to 
$25,250,000  for  the  purchase  of  additional  equipment.  The 
successful  equity  financing  in  the  summer  of  1945  served 
to  enhance  the  strong  financial  and  credit  position  of  the 
Pan  American  Airways  System. 

The  Alaskan  operations  of  the  petitioner  are  performed 
bv  the  Alaska  Sector  of  the  Pacific- Alaska  Division,  one 
of  the  carrier’s  several  separately  operated  air  transport 
divisions.  Each  operating  division  has  its  own  operating 
personnel  and  equipment,  although  the  so-called  “system” 
offices  of  the  carrier  perform  various  functions  for  the 
Pan  American  Airways  System  as  a  whole.  The  petitioner 
has  indicated  that  the  management  of  the  Alaska  Sector 
was  consolidated  with  the  remainder  of  the  Pacific- Alaska 
Division  to  a  limited  degree  only,  until  after  the  termina¬ 
tion  in  November  1945  of  the  transpacific  contract  oper¬ 
ations  for  the  Navy  Department.  The  Alaska  Sector  has 
filed  separate  reports  of  financial  and  operating  statistics 
on  Form  2380,  and,  subsequent  to  January  1, 1947,  on  Form 
41.  Throughout  this  opinion,  the  Alaska  Cector  will  be 
treated  as  a  separately  operated  division. 

Koutes  and  Schedules  Flown 

During  the  17  months  ended  December  31,  1945,  the  peti¬ 
tioner  performed  2,846,352  revenue  plane  miles  in  mail, 
passenger  and  property  services,  including  extra  sections, 
on  the  Seattle-Fairbanks  and  Fairbanks-Nome  routes.  In 
addition,  a  total  of  69,691  revenue  plane  miles  was  flown 
by  the  Alaska  Sector  on  the  Fairbanks-Bethel  non-mail 
route  and  114,485  revenue  plane  miles  in  charter 
flights. 
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1452  In  our  opinion  in  the  previous  mail  rate  base,5 
we  found  that  service  on  the  petitioner’s  Fairbanks- 
Bethel  non-mail  route  was  not  required  in  the  interest  of 
either  commerce  or  the  national  defense,  and  accordingly 
we  excluded  the  operating  results  on  that  route  in  fixing 
mail  rates  under  Section  406(b)  of  the  Act.  During  the 
period  under  review  herein,  the  average  revenue  lodd  on 
th  petitioner’s  non-mail  route  amounted  to  2.1  revenue 
passengers  and  41  pounds  of  express  and  freight.  Alt  the 
oral  argument,  counsel  for  the  petitioner  conceded  tha(.t  the 
results  of  operations  on  the  Bethel  route  properly  could  be 
excluded  in  determining  the  need  under  Section  4O0(b).c 
The  operating  results  of  the  Bethel  route  will  therefore 
be  eliminated. 

Substantially  all  of  the  above-mentioned  charter  flights 
were  performed  by  the  Alaska  Sector  for  the  Navy  De¬ 
partment  pursuant  to  a  fixed-price  contract.  In  accordance 
with  the  Board’s  policy  of  excluding  the  operating  results 
of  military  contract  operations,7  it  is  proper  to  excludq  the 
operating  results  of  the  Navy  charter  flights. 

We  find  that  the  remaining  services  of  the  Alaska  Sector 
on  its  certificated  routes  between  Seattle  and  Fairbanks 
and  between  Fairbanks  and  Nome,  for  the  period  Afigust 
1,  1944,  to  December  31,  1945,  were  required  in  the  interest 
of  one  or  more  of  the  objectives  specified  in  the  Civil  Aero¬ 
nautics  Act. 

Operating  Results  for  Period  August  1,  1944  to 
December  31, 1945 

General 

l 

There  is  set  forth  in  Appendix  No.  2  a  statement  of  the 
operating  results  of  the  peitioner’s  Alaska  Sector  for  the 

8  Pan  Am.  Airways,  Inc.,  Alaska  Mail  Rates,  supra. 

6  On  March  13,  1947,  the  petitioner  applied  to  the  Board  for  a  templorary 
service  suspension  order  for  the  Fairbanks-Bethel  route.  On  May  1,  1947,  the 
Board  authorized  the  petitioner  to  suspend  service  temporarily  for  a  period  of 
one  year,  between  Fairbanks  and  Bethel  (Order  Serial  No.  E-490). 

7  Pan  Am.  Airways,  Inc.,  Transatlantic  Meal  Rates,  CAB  Docket  No.  1706, 
decided  June  9,  1947. 
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17  months  ended  December  31,  1945,  as  claimed  by  the  pe¬ 
titioner  for  rate-making  purposes  and  as  adjusted  herein. 
As  indicated  in  Appendix  No.  2,  the  petitioner  has  ex¬ 
cluded  for  rate-making  purposes  the  operating  results  on 
the  Fairbanks-Bethel  non-mail  route  as  well  as  the  revnues 
and  expenses  of  the  Navy  contract  charter  flights.  The 
adjustments  which  we  deem  appropriate  with  respect  to 
the  revenues  and  expenses  claimed  by  the  petitioner  for 
rate-making  purposes  are  discussed  briefly  below. 

Non-transport  Revenues 

The  non-transport  revenues  reported  by  the  petitioner 
for  the  review  period  include  $4,596  of  interest  earned  on 
equipment  purchase  funds  and  income  from  cash  discounts 
in  the  amount  of  $4,523.  In  light  of  our  later  treatment  in 
this  opinion  of  equipment  purchase  funds,  the  interest 
earned  on  equipment  purchase  funds  will  be  excluded  from 
non-mail  revenues.  Since  we  consider  it  more  appropriate 
to  treat  cash  discounts  as  a  credit  to  operating  expenses 
for  rate-making  purposes,  the  amount  of  income  from  cash 
discounts  has  been  eliminated  from  non-mail  revenues  and 
considered  as  a  credit  to  operating  expenses. 

System  Expense 

In  addition  to  salaries  and  other  expenses  incurred  di¬ 
rectly  by  the  petitioner’s  Alaska  Sector,  the  reported  ex¬ 
penses  of  this  division  include  a  pro  rata  share  of  various 
centrally  incurred  expenses  which  relate  to  the  Pan  Amer¬ 
ican  Airways  System  as  a  wdiole.  The  centrally 
1453  incurred  expenses  include  the  expense  of  running 
the  district  traffic  offices  in  various  cities  of  the 
United  States  and  system  advertising  expense  which  is 
charged  to  the  individual  operating  divisions.  The  re¬ 
mainder  of  centrally  incurred  expenses,  exclusive  of  the 
two  aforementioned  categories,  is  designated  by  the  car¬ 
rier  as  “system”  expense. 

System  expense  represents  the  general  overhead  of  the 
Pan  American  System  including  the  corporate  officers, 
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their  staff  and  related  overhead,  engineering  and  reseajrch 
performed  for  the  system  as  a  whole,  central  purchasing, 
and  various  functions  of  an  over-all  corporate  nature 
rather  than  an  individual  operating  division  nature,  'the 


functions  of  the  system  organization  include  supervision 
or  control  over  the  various  affiliated  companies  of  the  Ipan 
American  System,  as  well  as  supervision  of  various  nfili- 


tary  contracts. 

The  basic  method  of  charging  the  various  activities  re¬ 
ceiving  the  benefit  of  services  performed  by  the  system 
organization  involves  the  charging  of  prescribed  amounts 
to  various  military  contracts  in  accordance  with  the  ba,ses 
set  forth  in  the  respective  contracts,  charging  commissions 
to  certain  affiliated  companies  on  purchases  and  sales  ar¬ 
ranged  by  Pan  American  in  the  United  States,  with  the 
remainder  of  system  expenses,  after  the  pre-allocation^  to 
military  contracts  and  affiliated  companies,  being  prorated 


among  the  petitioner’s  operating  divisions  on  the  basis  of 
relative  useful  ton-miles. 

The  Alaska  Sector’s  share  of  1945  system  expense,  as 
reported  on  Form  2380,  amounted  to  $117,134.  This  figure 
does  not  include  the  amount  of  $93,137  which  was  charged 
to  the  Alaska  Sector  for  central  advertising  and  district 
traffic  office  expense  for  the  year  1945.  The  petitioner  has 
conceded  that  certain  adjustments  of  the  total  amount  of 
system  expense  to  be  borne  by  the  operating  divisions 
properly  should  be  made. 


In  addition  to  the  adjustments  of  system -expense  wh)ch 
the  petitioner  has  conceded,  we  believe  that  certain  otl|er 
adjustments  are  appropriate  for  rate-making  purposes. 
For  the  reasons  explained  in  detail  in  our  opinion  in  jhe 
peitioner’s  transatlantic  rate  case,8  the  amount  of  1945 
system  expense  to  be  borne  by  the  petitioner’s  operating 
divisions  should  be  reduced  by  $201,999,  of  which  the 
amount  of  $12,080  is  allocable  to  the  Alaska  Sector  on  fhe 

basis  of  relative  useful  ton-miles.  The  total  disallowed 

— 

*  Pan  Am.  Airways,  Inc.,  Transatlantic  Mail  Rates,  supra. 
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system  expense,  which  is  summarized  in  Appendix  No.  2, 
relates  primarily  to  war  contract  disallowances  and  a  pre¬ 
allocation  of  system  expense  to  the  Holding  Company  in 
view  of  the  petitioner’s  failure  to  charge  the  Holding  Com¬ 
pany  a  reasonable  share  of  the  salaries  of  interlocking 
officers  and  other  personnel  and  related  overhead. 

Accrued  Vacation  Payments 

At  the  termination  of  the  Navy  contract  under  which  the 
Alaska  Sector  operated  until  July  31, 1944,  the  Navy  made 
a  payment  to  the  petitioner  to  cover  the  estimated  value  of 
vacations  accrued  but  not  taken  by  Pan  American  person¬ 
nel  during  the  period  of  Navy  contract  operations.  These 
payments  reimbursed  the  carrier  for  the  salaries  of  its  em¬ 
ployees  for  the  vacations  to  be  taken  after  the  resumption 
of  commercial  operations  but  accrued  under  the  Navy  con¬ 
tract.  The  Alaska  Sector  credited  the  vacation  payments 
received  from  the  Navy  Department  in  the  amount  of 
$137,175  to  a  reserve  for  accrued  vacations.  Between 
August  1,  1944,  and  December  31,  1944,  the  Alaska  sector 
charged  against  the  reserve  the  vacation  salaries  paid  dur¬ 
ing  the  period  but  earned  under  the  Navy  contract.  After 
transferring  a  portion  of  the  reserve  to  other  divisions  of 
the  petitioner  for  the  amounts  related  to  personnel 
1454  transferring  to  other  divisions,  the  balance  in  the 
reserve  for  accrued  vacations,  amounting  to  $87,511 
as  of  December  31,  1944,  was  transferred  to  non-operating 
income. 

In  1942  when  the  Pacific  and  Alaska  Sectors  entered  into 
a  contract  with  the  Navy  Department,  the  petitioner  was 
required  by  the  terms  of  the  contract  to  pay  the  Navy 
amounts  equal  to  the  cost  of  accrued  vacations  of  Pan 
American  personnel  transferring  from  commercial  service 
into  contract  operations.  The  payments  by  the  petitioner 
to  the  Navy  for  accrued  vacations  have  been  allowed  by 
the  Board  in  previous  rate  cases  to  the  full  extent  claimed 
by  the  petitioner  in  each  instance.  In  the  Alaska  rate  case8 


9  Pan  Am.  Airways,  Inc.,  Alaska  Meal  Rates,  supra. 
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and  in  the  Pacific  rate  case,10  the  Board  included  in  allow¬ 
able  costs  the  amounts  of  $57,665  and  $181,094,  respective¬ 
ly,  claimed  by  Pan  American  for  accrued  vacations.  {The 
petitioner  has  conceded  that  the  amount  of  $57,665  of;  ac¬ 
crued  vacations  which  was  allowed  by  the  Board  in  the 
previous  Alaska  rate  case  properly  should  be  treated  ai  an 
offset  against  allowable  cost  for  the  period  under  review 
herein,  but  it  is  contended  by  the  petitioner  that  the  re¬ 
mainder  of  the  $87,511  in  the  reserve  for  accrued  vaca¬ 
tions,  at  the  end  of  1944,  amounting  to  $29,846,  should  not 
be  offset  in  this  proceeding. 

The  general  practice  of  the  air  transport  industry,  in¬ 
cluding  the  petition,  is  to  account  for  vacations  on  a  cash 
basis  rather  than  an  accrual  basis.  Vacation  salaries  p.re 
normally  charged  as  an  expense  of  the  period  in  which  the 
vacation  is  taken  and  the  salary  paid,  even  though  the  ya- 
cation  taken  has  been  earned  in  a  prior  accounting  period. 
Consequently,  it  is  not  a  common  practice  in  the  industry 
to  accrue  the  liability  of  the  carrier  at  the  end  of  a  calen¬ 
dar  year  for  vacations  accrued  during  the  year  but  carried 
forward  into  a  subsequent  year.  In  normal  periods,  the 
accounting  for  vacations  on  a  cash  basis  produces  no  Ap¬ 
preciable  distortion  of  reported  salary  costs,  as  the  va 
tion  carry-over  at  each  end  of  the  accounting  year  will 
large  part  balance  off  and  a  substantially  accurate  charge 
to  expense  will  result  for  each  year. 

The  variance  of  the  petitioner  from  its  own  customary 
practice  of  accounting  for  vacations  on  a  cash  basis  re¬ 
sulted  from  the  particular  terms  of  the  Navy  contracts, 
which  required  cash  settlements  for  accrued  vacations  at 
the  inception  and  termination  of  contract  operations.  Al¬ 
though  the  payments  of  the  petitioner’s  Alaska  and  Pacific 
Sectors  to  the  Navy  for  accrued  vacations  of  commercial 
personnel  transferring  to  contract  operations  served  to 
distort  the  normal  costs  related  to  the  respective  commer¬ 
cial  services,  in  the  earlier  Alaska  and  Pacific  rate  ca^es 

3*  Pan  Am.  Airways,  Inc.,  Transpacific  Mcul  Rates,  CAB  Docket  No.  300,  de¬ 
cided  July  17,  1944- 
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we  properly  recognized  such  payments  for  rate-making 
purposes  in  view  of  the  indefinite  duration  of  the  Navy 
contracts  and  the  lack  of  alternative  means  for  the  carrier 
to  abtain  reimbursement  for  its  legitimate  payments  to 
the  Navy.  In  a  normal  period  with  no  suspension  of  certi¬ 
ficated  services,  the  accrued  vacation  liability  would  auto¬ 
matically  have  been  carried  forward  from  year  to  year  and 
vacation  salaries  would  have  been  paid  by  the  carrier  and 
recognized  by  the  Board  on  a  straight  cash  basis.  Thus,  if 
the  Alaska  Sector  had  not  been  under  Navy  contract  be¬ 
tween  September  1,  1942,  and  July  31,  1944,  the  vacation 
liability  of  $57,665  as  of  August  31,  1942,  would  have  car¬ 
ried  forward  into  the  period  beyond  September  1,  1942, 
and  the  vacation  salaries  paid  would  have  constituted  part 
of  the  normal  salary  costs  of  the  subsequent  period.  How¬ 
ever,  according  to  the  facts  before  us,  the  vacation  liability 
of  $57,665,  having  already  been  allowed  by  the  Board  in  the 
previous  Alaska  rate  case,  cannot  again  be  recognized  by 
the  Board  in  the  instant  proceeding,  and  the  petitioner  so 
concedes. 

1455  Any  vacation  liability  in  excess  of  $57,665,  having 
stemmed  directly  from  Navy  contract  operations,  is 
not  an  allowable  cost  of  the  resumed  commercial  operations 
for  rate-making  purposes.  Also,  the  petitioner  was  fully 
reimbursed  by  the  Navy  for  these  costs.  Nevertheless,  it  is 
apparent  that  the  total  salaries  for  accrued  vacations  for 
which  the  petitioner  was  reimbursed  by  the  Navy  have  in 
effect  been  charged  as  an  expense  of  the  petitioner’s  com¬ 
mercial  operations.  The  effect  of  such  treatment  would  be 
to  require  the  Post  Office  Department  to  pay  through  the 
mail  rate  the  salaries  already  collected  by  the  petitioner 
from  the  Navy  Department.  In  view  of  the  Board’s  recog¬ 
nition  in  prior  mail  rate  cases  of  Pan  American’s  claims 
for  vacation  payments  made  by  it  to  the  military  services 
and  in  order  to  avoid  duplicate  reimbursement  from  two 
departments  of  the  Government  to  the  petitioner  for  the 
same  salaries,  it  is  necessary  that  the  amount  of  $87,511  in 
the  reserve  for  accrued  vacations  as  of  December  31,  1944, 
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be  offset  against  reported  operating  expenses  to  which  are 
charged  the  salaries  for  the  vacations  thus  reimbursed. 
Since  the  expenses  claimed  by  the  petitioner  herein  include 
a  credit  of  $57,665,  which  the  petitioner  has  conceded  to  be 
an  appropriate  deduction,  the  additional  amount  of  $29,846 
in  the  reserve  for  accrued  vacations  will  be  elimiiiated 
from  claimed  costs  for  rate-making  purposes. 

Expenses  Assignable  to  Bethel  Route 

The  petitioner  has  excluded  the  operating  results  of  the 
Fairbanks-Bethel  route  from  its  reported  break-even  peed. 
However,  in  computing  the  results  of  that  route,  the  peti¬ 
tioner  has  assigned  only  the  direct  flight  costs  and  station 
costs  applicable  to  the  Bethel  route.  In  order  to  reflect  a 
more  equitable  assignment  of  costs  directly  related  td  the 
Bethel  route,  we  have  estimated  passenger  service  expense 
on  the  basis  of  experienced  cost  per  revenue  passenger  mile 
and  traffic  and  sales  expense  at  the  experienced  rate  of  five 
percent  of  passenger  revenue.  This  results  in  an  aggregate 
adjustment  of  $2,530,  which  will  be  eliminated  from  the 
petitioner’s  claimed  break-even  need.  On  the  basis  of  Rela¬ 
tive  volume,  the  Bethel  operations  comprised  less  than  one 
percent  of  the  over-all  operations  of  the  Alaska  Sector,  and 
in  view  of  the  nominal  volume  of  service  no  allocation  of 
divisional  or  system  overhead  will  be  made  to  the  Bethel 
route. 

Expenses  Assignable  to  Charter  Flights 

Although,  as  previously  discussed,  we  agree  with  the 
petitioner’s  contention  that  the  operating  results  of  chapter 
flights  conducted  pursuant  to  a  fixed-price  contract  with  the 
Navy  Department  properly  should  be  excluded  in  deter¬ 
mining  the  petitioner’s  need,  the  amount  of  the  expenses 
to  be  assigned  against  such  flights  is  at  issue  in  this  pro¬ 
ceeding.  The  operating  results  of  the  contract  charter 
flights,  as  claimed  by  the  petitioner,  are  as  follows : 
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Charter  revenues 
Direct  flying  expenses 


$148,801 

114,546 


Reported  operating  profit  $  34,255 


In  arriving  at  the  reported  profit  of  $34,255,  the  petition¬ 
er  has  assigned  the  appropriate  direct  flying  expenses  to 
the  contract  charter  flights,  but  has  made  no  allocation  of 
any  ground  or  indirect  costs  to  such  flights.  Although  the 
charter  services  comprise  only  three  percent  of  the  total 
revenue  miles  flown  by  the  Alaska  Sector  during  the  17- 
month  review  period,  the  charter  flights  were  performed 
primarily  between  August  1944  and  February  1945.  The 
certificated  services  were  extremely  limited  during  the 
initial  months  after  the  resumption  of  commercial  opera¬ 
tions  by  the  Alaska  Sector,  and  the  charter  flights  com¬ 
prised  approximately  11  percent  of  total  revenue  plane 
miles  flown  during  the  period  August  1,  1944,  to  February 
28,  1945.  In  view  of  the  fact  that  the  contract  oper- 
1456  ations  comprised  a  substantial  portion  of  the  peti¬ 
tioner^  total  operations  during  this  period,  it  would 
appear  that  a  portion  of  ground  and  indirect  cost  is  ap¬ 
propriately  allocable  thereto.  In  this  connection,  it  is 
noted  that  the  petitioner’s  allocation  of  system  overhead 
expense  to  the  Alaska  Sector  on  the  basis  of  useful  ton- 
miles  has  included  the  useful  ton-miles  on  charter  flights, 
and  the  petitioner  has  claimed  the  total  system  expense  of 
the  Alaska  Sector  as  a  part  of  allowable  cost. 

Were  the  Fairbanks  station  costs  and  divisional  and 
system  overhead  prorated  to  the  charter  operations  on  the 
basis  of  relative  operating  volume,  ground  and  indirect 
costs  of  approximately  $55,000  would  be  assigned  to  the 
charter  services,  which  would  produce  a  loss  of  approxi¬ 
mately  $21,000  on  such  flights.  However,  the  charter  flights 
were  exclusive  cargo  services  and  were  off-line  operations 
except  for  the  station  at  Fairbanks.  In  view  of  the  differ¬ 
ent  characteristics  of  the  common  carrier  and  charter  oper- 
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ations,  it  does  not  appear  appropriate  to  allocate  divisional 
or  Fairbanks  station  costs  without  giving  weight  to  the 
more  limited  overhead  applicable  to  charter  flights.  Undler 
these  circumstances  it  is  improbable  that  the  petitioner’s 
charter  service  could  reasonably  have  done  better  th|an 
break  even.  Accordingly,  we  conclude  that  the  allocation 
of  ground  and  indirect  expense  to  the  full  amount  of  the 
$34,255  profit  claimed  by  the  petitioner  on  this  operation 
is  the  minimum  which  reasonably  can  be  justified.  Tie 
amount  of  $34,255  has  therefore  been  eliminated  from  re¬ 
ported  operating  expenses. 

Amortization  of  Extension  and  Development  Expense 

In  the  previous  Alaska  rate  case,  we  recognized  a  total 
amount  of  $400,000  for  extension  and  development  expense 
applicable  to  the  Alaska  Sector,  and  we  allowed  amortiza¬ 
tion  of  such  development  costs  at  the  rate  of  10  percent  of 
non-mail  revenues.  The  amount  of  amortization  of  de¬ 
velopment  costs  claimed  by  the  petitioner  has  apparently 
been  computed  at  10  percent  of  non-mail  revenues,  includ¬ 
ing  revenues  of  the  Bethel  non-mail  services  and  charter 
flights.  The  operating  results  of  the  Bethel  services  ai  d 
charter  flights  have  been  excluded  for  rate-making  pur¬ 
poses,  and  it  is  equally  appropriate  to  exclude  the  reve¬ 
nues  of  such  services  in  determining  the  amount  of  amorti¬ 
zation  of  development  costs  allowable  herein.  Allowance 
of  amortization  on  the  basis  of  10  percent  of  non-mail  reve¬ 
nues  on  the  certificated  mail  routes  results  in  a  total  amor¬ 
tization  allowance  of  $238,569  and  the  excess  of  $17,6(jl 
will  therefore  be  eliminated. 

Break-even  Need 

Based  on  all  of  the  foregoing  adjustments,  as  sum¬ 
marized  in  Appendix  No.  2,  we  find  that  the  break-even 
need  of  the  Alaska  Sector  before  mail  pay  for  the  peridd 
August  1, 1944,  to  December  31, 1945,  amounts  to  $2,229,295 
or  78.32  cents  per  revenue  plane  mile  flown. 


608 


Average  Investment 

Appendix  No.  3  sets  forth  a  breakdown  of  the  average 
investment  claimed  by  the  petitioner  for  the  17  months 
ended  December  31,  1945,  and  the  adjustments  of  claimed 
investment  which  we  deem  necessary  for  rate-making  pur¬ 
poses. 

The  petitioner  has  failed  to  allocate  a  portion  of  its  in¬ 
vestment  in  flight  equipment  to  the  Fairbanks-Bethel  route, 
the  operating  results  of  which  have  been  eliminated.  The 
average  investment  in  flight  equipment  allocable  to  the 
Bethel  route  on  the  basis  of  relative  depreciation  charges 
amounts  to  $11,580,  wdiieh  will  therefore  be  eliminated.  The 
charter  flights  were  performed  with  Navy-owned 
1457  aircraft  and  accordingly  no  allocation  of  investment 
in  flight  equipment  will  be  made  to  such  flights. 

In  line  with  the  adjustment  of  amortization  of  extension 
and  development  costs  which  was  discussed  in  an  earlier 
section  of  this  opinion,  the  average  unamortized  balance 
of  extension  and  development  costs  has  been  increased 
correspondingly  in  the  average  investment  for  the  review 
period,  as  shown  in  Appendix  No.  3. 

The  remaining  items  claimed  by  the  petitioner  in  the 
investment  base  are  equipment  purchase  funds,  working 
capital,  and  a  separate  allowance  for  the  average  amount 
of  accrued  mail  pay. 

The  identical  issue  with  respect  to  equipment  purchase 
funds  was  present  in  the  recent  transatlatnic  rate  case11  of 
the  petitioner.  In  the  transatlantic  rate  case  we  found  that 
the  equipment  purchase  funds  did  not  contribute  to  the 
certificated  services  performed  during  the  period  under 
review  and  that  the  entire  contribution  of  such  funds  re¬ 
lates  to  a  period  during  which  the  equipment  purchased 
with  such  funds  is  or  will  be  in  revenue  service.  However, 
we  found  it  appropriate  to  permit  the  petitioner  to  capital¬ 
ize  interest  on  its  equipment  purchase  funds  which  we  con¬ 
sidered  were  set  aside  in  accordance  with  a  reasonable 


11  Pan  Am.  Airways,  Inc.,  Transatlantic  Mail  Rates,  supra,  pp.  37-42. 
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program  in  anticipation  of  imminent  equipment  acquisi¬ 
tions  and  to  recognize  the  amount  of  the  capitalized  inter¬ 
est  as  a  legitimate  part  of  the  cost  of  property  units  to  be 
acquired.  Subject  to  the  petitioner’s  submission  of  an  Ap¬ 
propriate  plan  for  approval  by  the  Board,  the  carrier  vjdll 
be  permitted  to  capitalize  interest  on  the  equipment  pur¬ 
chase  funds  and  to  enter  such  interest  in  its  fixed  capital 
accounts. 

Although  the  allowance  of  interest  on  equipment  pur¬ 
chase  funds  may  not  be  appropriate  under  all  circum¬ 
stances  and  particularly  where  the  equipment  acquisitions 
are  on  a  normal  replacement  basis  as  opposed  to  a  manor 
program  of  equipment  acquisition,  we  are  of  the  opinion 
in  this  case  that  the  circumstances  are  such  as  to  make 
desirable  an  allowance  for  capitalization  of  interest.  The 
allowance  of  interest  in  this  case  is  not  intended  to  con¬ 
stitute  a  blanket  policy  with  respect  to  capitalization  of 
interest  on  all  types  of  construction  and  without  regard 
to  the  size  of  the  construction  program. 

As  indicated  in  the  transatlantic  opinion,  the  maximum 
permissible  interest  rate  to  be  capitalized  will  be  the  inter¬ 
est  rate  actually  paid  on  borrowed  funds,  or  the  rate  of 
five  percent  per  annum  for  the  period  during  which  the 
petitioner  had  no  borrowed  capital  outstanding.  The 
amounts  entered  in  the  carrier’s  fixed  capital  accounts,  in 
accordance  with  the  plan  approved  by  the  Board,  will  be 
recognized  in  future  rate  cases  with  respect  to  both  the 
rate  base  and  provision  for  depreciation. 

Since  the  equipment  purchase  funds  of  the  Atlantic  Divi¬ 
sion  represented  an  allocation  of  the  over-all  equipment 
purchase  funds  of  the  petitioner,  it  is  anticipated  that  the 
plan  to  be  submitted  to  the  Board  by  the  petitioner  for  the 
capitalization  of  interest  on  equipment  purchase  funds 
will  be  applicable  to  the  funds  of  the  Alaska  Sector  as  vjell 
as  the  petitioner’s  other  operating  divisions.  In  view  of 
the  foregoing  allowance  of  interest  on  equipment  purchase 
funds,  the  equipment  purchase  funds  of  the  Alaska  Sector 
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in  amount  of  $388,889  will  be  eliminated  from  the  invest¬ 
ment  base  for  the  period  under  review  herein. 

MSS  The  working  capital  allowance  by  the  petitioner  in 
the  investment  base  amounts  to  $1,227,281,  which 
is  equivalent  to  5.2  months  ’  operating  expenses  exclusive 
of  depreciation  and  amortization  of  extension  and  develop¬ 
ment  expense.12 

For  rate-making  purposes  working  capital  is  that  part 
of  the  capital  which  the  investors  must  provide  to  enable 
the  carrier  to  meet  on  time  its  current  obligations  and  to 
maintain  necessary  bank  balances.  The  amount  of  work¬ 
ing  capital  which  should  be  allowed  in  the  investment  of  an 
enterprise,  the  rates  and  charges  of  which  are  Government 
regulated,  should  depend,  as  does  all  allowable  investment 
in  such  enterprises,  upon  the  company’s  reasonable  need 
on  a  normally  recurrent  basis  for  the  use  of  such  working 
capital  to  perform  economically  and  efficiently  those  cur¬ 
rent  operations  for  which  the  rates  are  being  fixed. 

The  transportation  industry  in  all  forms  has  tradition¬ 
ally  required  far  less  working  capital  than  manufacturing 
or  other  industrial  enterprises.  The  comparatively  low 
normal  working  capital  requirements  of  the  transporta¬ 
tion  industry  are  characteristic  of  the  air  transport  indus¬ 
try.  The  current  inventories  required  to  be  kept  on  hand 
by  an  air  carrier  are  relatively  small  in  amount.  In  ad¬ 
dition,  passenger  revenues,  which  constitute  the  major  por¬ 
tion  of  non-mail  revenues,  are  ordinarily  received  by  the 
carrier  substantially  in  advance  of  the  performance  of 
service,  while  salaries  as  well  as  most  trade  creditors  are 
paid  after  the  performance  of  service.  It  is  obvious  that 
the  prepayment  of  passenger  revenues  by  the  petitioner’s 
patrons  has  the  effect  of  reducing  the  amount  of  working 
capital  which  would  otherwise  have  to  be  furnished  by  the 
carrier’s  stockholders. 

“  It  should  be  noted  that  the  working  capital  claimed  by  the  petitioner  does 
not  include  the  account  receivable  from  he  Post  Office  Department  for  the 
transportation  of  U.  S.  mail,  since  the  petition  claims  the  mail  receivable  as  a 
separate  item  in  the  investment  base. 
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The  petitioner  has  recognized  that  normally  the  work¬ 
ing  capital  requirements  of  its  international  services  should 
not  exceed  an  amount  equivalent  to  three  months’  operat¬ 
ing  expenses  exclusive  of  depreciation.  In  various  roiite 
proceedings,  the  petitioner  has  forecast  the  working  capi¬ 
tal  requirements  of  a  proposed  route  on  the  basis  of  thrlee 
months’  cash  expenses.  The  petitioner,  in  the  instant  cade, 
has  presented  no  evidence  that  the  normal  allowance  qf 
three  months’  cash  expenses  would  have  been  inadequate 
for  the  Alaskan  operations  during  the  review  period,  ex¬ 
cept  for  the  delay  in  the  receipt  of  mail  payments  and  ex¬ 
cept  for  funds  required  for  equipment  purchases. 

The  amount  of  working  capital  allowable  for  rate-mak¬ 
ing  purposes  is  not  intended  to  include  any  allowance  f<pr 
funds  required  for  the  purchase  of  additional  equipment. 
Furthermore,  since  the  problem  related  to  the  petitioner  ’s 
equipment  purchase  funds  has  been  dealt  with  separately 
in  an  earlier  section  of  this  opinion,  no  consideration  need 
be  given  to  equipment  purchase  funds  in  relation  to  tile 
working  capital  allowance. 

With  respect  to  the  United  States  mail  pay  receivable 
which  accumulated  by  reason  of  there  having  been  po 
established  mail  rate  during  the  pendency  of  this  proceed¬ 
ing,  the  petitioner  claims  that  its  working  capital  require¬ 
ments  were  increased  abnormally  and  that  a  separat^ 
1459  allowance  for  the  mail  receivable  should  be  included 
in  the  1945  investment  base  or,  in  the  alternative, 
that  the  working  capital  allowance  should  be  increased  do 
as  to  recognize  the  delay  in  settlement  of  the  mail  receiy- 
able.  The  allowance  for  working  capital  properly  included 
in  the  rate  base  should  cover  the  reasonable  excess  of  cur¬ 
rent  assets  over  current  liabilities  which  must  be  financed 
on  a  permanent  basis  through  the  issuance  of  long  term 
securities.  Under  this  concept  of  working  capital,  it  ^s 
more  appropriate  to  include  the  mail  receivable  with  work¬ 
ing  capital,  even  though  settlement  of  the  account  has  beeb 
abnormally  delayed  for  the  duration  of  the  instant  pro¬ 
ceeding.  We  shall  therefore  determine  a  fair  and  reasob- 
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able  working  capital  allowance  for  the  petitioner’s  Alaskan 
services,  and  in  that  allowance  give  effect  to  the  over-all 
amount  necessary  to  finance  current  operations,  including 
the  mail  receivable. 

Although  it  is  true  that  the  increase  in  the  mail  receiv¬ 
able  during  the  period  in  which  no  mail  rate  has  been  estab¬ 
lished  might  well  have  necessitated  an  increase  in  the  cur¬ 
rent  assets,  it  is  not  true  that  such  increase  in  the  receiv¬ 
able  would  of  necessity  have  resulted  in  an  increase  in 
working  capital,  since  the  increase  in  the  receivable  could 
have  been  financed  through  short  term  borrowings  which, 
in  computing  working  capital,  would  have  been  offset 
against  the  current  assets.  It  is  equally  true  that  an  ac¬ 
crued  receivable  from  the  United  States  Government  would 
represent  a  sufficiently  current  asset  to  be  normally  sub¬ 
ject  to  financing  by  short  term  bank  credit.  The  effect 
upon  the  petitioner’s  working  capital,  therefore,  is  de¬ 
pendent,  not  upon  the  existence  of  a  mail  receivable  ac¬ 
crued  over  an  extended  period  during  'which  no  mail  rate 
was  in  effect,  but  rather  upon  the  methods  used  in  financ¬ 
ing  such  receivable.  Had  the  receivable  been  financed  by 
short  term  borrowings,  the  only  cost  to  the  carrier  would 
have  been  the  interest  paid,  since  no  additional  working 
capital,  in  an  accounting  sense,  could  have  accrued.  The 
issue,  therefore,  becomes  whether  a  mail  receivable  which 
is  financed  by  capital  provided  by  long  term  investors 
should  be  considered  as  a  working  capital  requirement  to 
be  allowed  in  the  rate  base,  whereas  a  mail  receivable 
financed  by  short  term  borrowings  should  be  excluded  from 
the  rate  base. 

The  method  of  financing  a  mail  receivable  from  the 
United  States  Government  can  scarcely  be  considered  a 
controlling  factor  in  determining  whether  such  funds 
should  or  should  not  be  included  in  the  rate  base.  It  is 
obvious  that  neither  the  public  interest  nor  the  financial 
stability  of  the  petitioner  would  require  that  stock  or  long 
term  debt  be  issued  for  the  purpose  of  financing  an  ab¬ 
normally  large  mail  receivable.  Such  a  receivable  would 
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not  represent  a  permanent  capital  requirement  of  the  pe¬ 
titioner,  and  consequently  it  cannot  reasonably  be  argujed 
that  such  temporary  capital  requirements  should  jbe 
financed  on  a  long  term  basis.  Accordingly,  it  follows  that 
no  distinction  with  respect  to  working  capital  requirements 
in  regard  to  the  accrual  of  mail  receivables  should  be  made 
from  one  carrier  to  another  as  a  result  of  the  difference  in 
the  method  used  to  finance  such  receivable.  We  therefore 
conclude  that  the  working  capital  allowance,  for  the  pur¬ 
poses  of  determining  the  investment  rate  base,  must  pe 
viewed  in  terms  of  the  long  range  requirement  rather  thlan 
predicated  upon  the  current  status  of  the  mail  receivable. 

But  it  is  apparent  that  the  petitioner  has  incurred  an 
additional  cost  by  reason  of  having  been  required  to  car^y 
the  entire  mail  receivable  for  the  period  during  which  no 
mail  rate  was  in  effect.  Up  to  the  date  of  this 
1460  opinion,  the  petitioner  has  not  been  in  a  position  |to 
avail  itself  of  an  effective  mail  rate  for  the  review 
period  by  its  own  action.  In  consequence,  the  cost  \oi 
financing  the  mail  receivable  during  this  period  was  en¬ 
tirely  beyond  the  control  of  the  petitioner.  The  burden  pf 
such  cost,  however,  must  be  viewed  in  terms  of  the  relation 
of  the  mail  receivable  to  the  general  working  capital  allow¬ 
ance,  which,  among  other  things,  is  intended  to  cover  this 
and  other  receivables  incident  to  the  performance  of  the 
petitioner’s  air  transport  operations. 

A  working  capital  allowance  based  upon  a  maximum  0f 
three  months’  cash  expenses  heretofore  commonly  allowed 
in  mail  rate  cases  would  amount  to  $702,000.  Although,  in 
claiming  an  allowance  in  the  rate  base  of  $1,610,669,  the 
petitioner  has  overstated  the  average  mail  receivable,  it  jis 
nevertheless  true  that  on  the  basis  of  the  rate  prescribed 
herein  for  the  review  period  the  average  mail  receivable 
would  be  well  in  excess  of  a  working  capital  allowance 
equivalent  to  three  months’  cash  expenses.  In  fact,  the 
average  mail  receivable  would  amount  to  approximately 
$1,100,000  on  the  basis  of  the  Alaska  Sector’s  break-evpn 
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need  alone,  even  if  no  allowance  were  made  in  the  mail  rate 
for  an  element  of  profit. 

On  the  basis  of  the  extraordinary  circumstances  recited 
above  and  the  facts  of  record  peculiar  to  the  operations  of 
the  Alaska  Sector  during  the  review-  period,  we  believe 
that  a  w-orking  capital  allow-ance  in  excess  of  the  normal 
maximum  allowance  of  three  months’  cash  expenses  prop¬ 
erly  should  be  made  in  this  case,  so  as  to  afford  the  peti¬ 
tioner  an  over-all  return  which  will  compensate  it  for  the 
burden  of  financing  the  mail  receivable  during  the  review- 
period  w-hile  operating  w-ithout  an  effective  mail  rate. 
Since  w-e  have  indicated  above  that  the  method  of  financing 
the  mail  receivable  should  not  influence  the  allowability  of 
the  receivable  in  the  rate  base  and  that  the  abnormally 
large  mail  receivable  is  of  such  a  temporary  nature  that  it 
does  not  require  permanent  or  long  term  financing,  w-e  be¬ 
lieve  that  the  working  capital  allow-ance  of  the  Alaska  Sec¬ 
tor  for  the  review  period  should  be  increased  to  make  ade¬ 
quate  allow-ance  for  financing  the  average  mail  receivable. 
We  shall  therefore  include  in  the  rate  base  a  w-orking  cap¬ 
ital  allow-ance  of  $1,000,000,  which  is  equivalent  to  ap¬ 
proximately  4.3  months’  operating  expenses  exclusive  of 
depreciation  and  amortization  of  development  costs.  This 
affords  the  petitioner  an  allow-ance  of  $298,000  over  and 
above  a  normal  w-orking  capital  allow-ance  of  three  months’ 
cash  expenses  and  should  meet  the  Alaska  Sector’s  normal 
w-orking  capital  requirements  as  w-ell  as  provide  an  element 
of  return  fully  adequate  to  finance  the  mail  receivable. 

One  of  the  principal  arguments  of  the  petitioner  in  favor 
of  a  separate  allowance  in  the  investment  base  for  the 
average  mail  receivable  is  that  in  the  previous  Alaska  rate 
case  the  Board  allow-ed,  as  part  of  the  recognized  invest¬ 
ment,  the  amount  of  $959,085  for  funds  required  to  cover 
the  operating  deficits  for  the  services  there  under  review. 
However,  there  are  several  distinctions  between  the  peti¬ 
tioner’s  argument  in  the  instant  proceeding  and  the  cir¬ 
cumstances  surrounding  the  Board’s  allowance  for  funds 
required  to  cover  deficits  in  the  previous  case.  First,  it 
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may  be  pointed  out  that  the  average  mail  receivable  claimed 
by  the  petitioner  includes  a  very  substantial  element  of 
profit,  whereas  in  the  previous  case  the  Board  re<|jog- 
1461  nized  only  the  average  balance  of  funds  require^  to 
cover  deficits  and  not  funds  required  to  afford  the 
carrier  a  margin  of  profit.  Furthermore,  in  the  previous 
case  we  found  that  the  adjusted  net  working  capital  of  the 
Alaska  Sector  was  a  negative  figure  of  $8,945.  Since  op¬ 
erating  deficits  were  responsible  for  the  depreciation  and 
resulting  negative  balance  of  working  capital  in  the  Alaska 
Sector,  we  found  it  appropriate  in  that  case  to  recognize 
the  funds  required  to  cover  the  deficits  which  contributed  to 
the  depletion  of  working  capital.  In  the  instant  case,  how¬ 
ever,  we  have  allowed  working  capital  of  $1,000,000  to  meet 
the  Alaska  Sector’s  normal  working  capital  requirements 
and  to  finance  the  mail  receivable.  It  will  be  noted  tjhat 
the  working  capital  allowance  of  $1,000,000  herein  exceeds 
by  approximately  $50,000  the  combined  allowances  in  jthe 
previous  Alaska  rate  case  for  working  capital  and  fujids 
required  to  cover  deficits  arising  from  operations  without 
an  effective  mail  rate. 

The  petitioner's  claim  that  the  rate  base  should  also  in¬ 
clude  the  receivable  from  the  Post  Office  Department  in  pie 
average  amount  of  $556,678  (see  Appendix  No.  3)  for  njail 
pay  related  to  the  Alaskan  operations  conducted  prior  to 
September  1,  1942,  has  not  been  given  consideration  in 
arriving  at  the  working  capital  allowance  of  $1,000,000,  in 
view  of  the  fact  that  the  final  rate  for  the  Alaskan  opera¬ 
tions  prior  to  September  1 ,  1942,  was  fixed  by  order  of  the 
Board  on  July  17, 1944. 

On  the  basis  of  the  foregoing,  the  over-all  recognised 
investment  of  the  Alaska  Sector  for  rate-making  purposes 
for  the  17  months  ended  December  31,  1945,  is  the  amount 
of  $2,111,931. 

Determination  of  Mail  Rate 

In  fixing  fair  and  reasonable  mail  rates  under  the  man¬ 
date  of  Section  406(b),  the  Board  is  directed  to  take  iiffo 
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consideration,  among  other  factors,  .  .  the  need  of  each 
such  air  carrier  for  compensation  for  the  transportation  of 
mail  sufficient  to  insure  the  performance  of  such  service, 
and  together  with  all  other  revenue  of  the  air  carrier,  to 
enable  such  air  carrier  under  honest,  economical,  and  effi¬ 
cient  management  to  maintain  and  continue  the  develop¬ 
ment  of  air  transportation  to  the  extent  and  of  the  char¬ 
acter  and  quality  required  for  the  commerce  of  the  United 
States,  the  Postal  Service,  and  the  national  defense.” 

In  determining  the  need  of  the  petitioner  within  the 
meaning  of  Section  406(b),  three  broad  questions  are 
raised :  first,  whether  the  need  should  be  determined  on  the 
basis  of  the  air  carrier  as  a  whole  or  on  the  basis  of  indi¬ 
vidual  operating  divisions ;  second,  what  earnings  or  reve¬ 
nues  of  a  non-operatng  nature  should  be  considered  as  part 
of  “all  other  revenue  of  the  air  carrier”  in  the  determina¬ 
tion  of  need ;  and  third,  what  constitutes  a  fair  and  reason¬ 
able  profit  margin  or  return  element  for  the  Alaska  serv¬ 
ices  during  the  review  period. 

In  the  recent  transatlantic  rate  case,  we  confirmed  our 
previous  determination  that  the  need  of  an  air  carrier,  as 
referred  to  in  Section  406(b),  is  that  of  the  air  carrier  as 
a  whole  and  not  that  of  any  particular  geographical  di¬ 
vision  of  its  operations.  However,  as  explained  in  that 
opinion,  rate  proceedings  were  pending  with  respect  to  the 
mail  rate  for  each  of  the  Pan  American  operating  divisions 
during  the  calendar  year  1945.  Accordingly  we  de- 
1462  cided  to  meet  the  need  of  the  carrier  as  a  whole  by 
fixing  a  separate  fair  and  reasonable  mail  rate  for 
each  operating  division,  which,  on  the  basis  of  the  operat¬ 
ing  results  of  each  of  the  petitioner’s  operating  divisions 
for  the  year  1945,  will  preclude  the  existence  of  excess  earn¬ 
ings  of  one  division  which  otherwise  might  be  available  for 
offset  against  the  need  of  any  other  divisions. 

Our  remarks  with  respect  to  the  pendency  of  rate  pro¬ 
ceedings  for  each  of  the  petitioner’s  operating  divisions 
for  the  calendar  year  1945  are  equally  applicable  to  the 
period  subsequent  to  August  1,  1944,  the  beginning  of  the 
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review  period  herein.  In  line  with  our  decision  in  the 
transatlantic  rate  case,  we  shall  therefore  fix  a  separate 
fair  and  reasonable  mail  rate  for  the  Alaska  Sector  for  the 
period  August  1,  1944,  to  December  31,  1945,  with  the  as¬ 
surance  that,  on  the  basis  of  the  operating  results  of  e^ch 
of  the  petitioner’s  operating  divisions  during  1944  and 
1945,  there  will  be  no  possibility  of  excess  earnings  of 
other  divisions  being  available  for  offset  against  the  nfeed 
of  the  Alaska  Sector. 

During  the  year  1945  the  other  revenues  of  the  petitioner, 
in  addition  to  those  revenues  of  the  Alaska  Sector  which 
were  taken  into  consideration  in  determining  the  brelak- 
even  need,  included  the  following  items  of  non-operatfng 
income : 

Fees  earned  on  military  contracts . $  589,000 

Profit  on  disposal  of  CNAC .  4,800,000 

Dividend  from  Panair  do  Brasil .  162,400 

Fees  or  profits  earned  on  military  contracts  have  ordi¬ 
narily  been  excluded  by  the  Board  in  its  mail  rate  deterjni- 
nations,  and  accordingly  the  contract  fees  will  be  elimi¬ 
nated  herein. 

In  considering  whether  the  profit  on  disposal  of  the  peti¬ 
tioner ’s  interest  in  China  National  Aviation  Corporation 
(CNAC)  and  the  dividend  received  from  Panair  do  Brasil 
should  be  taken  into  account  in  determining  Pan  Ameri¬ 
can  ’s  need  in  the  recent  transatlantic  rate  case,13  we  stated 
the  following: 

“.  .  .  Clearly,  we  could  not,  in  determining  need,  con¬ 
sider  net  losses  sustained  by  a  carrier  in  non-air  car¬ 
rier  activities.  To  do  so  would  result  in  Government 
subsidization  of  such  activities  through  mail  payments 
without  any  statutory  authority  therefor.  Yet  if  we* 
were  to  consider  the  profits  from  such  activities  to  re¬ 
duce  need,  we  would  place  the  carrier  in  the  position 
of  standing  all  losses  from  such  activities  but  re&p- 


11  Pan  Am.  Airways,  Inc.,  Transatlantic  Mail  Rates,  supra,  pp.  47-48. 
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ing  no  benefits  from  the  profits  so  long  as  it  remained 
on  a  subsidy  basis.  In  the  absence  of  any  indication 
in  the  Act  to  the  effect  that  subsidy  carriers  were  to 
be  confined  entirely  to  air  carrier  activities,  we  do  not 
believe  that  we  would  be  justified  in  considering 
profits  realized  from  the  sale  of  CNAC  stock  or  in  the 
form  of  Panair’s  dividends  in  determining  Pan  Amer¬ 
ican’s  need  under  Section  406(b).” 

For  the  same  reasons  as  stated  above,  we  shall  exclude  the 
profit  on  disposal  of  CNAC  shares  and  the  Panair  do 
Brasil  dividends,  in  determining  the  need  of  the  Alaska 
Sector. 

In  the  previous  opinions  involving  the  fixing  of  mail 
rates  for  the  petitioner  as  well  as  Pan  American-Grace  Air¬ 
ways,14  we  concluded  that  reasonable  earnings  during  the 
war  period  for  a  carrier  in  the  petitioner’s  general  situa¬ 
tion  and  under  economical  and  efficient  management  would 
be  the  amount  necessary  to  provide  a  return  of  10  percent 
per  annum  on  the  recognized  investment,  after  Federal 
income  taxes.  We  thereby  established  only  a  general  guide, 
and  not  a  minimum  return  to  which  a  carrier  would  be  en¬ 
titled  under  all  circumstances.  In  the  recent  Pan  American 
transatlantic  rate  case  we  concluded  that,  in  view  of 
1463  the  transitional  nature  of  the  operations  under  re¬ 
view  and  the  fact  that  the  rate  applied  to  a  past 
period  for  which  normal  business  risks  had  largely  ma¬ 
terialized  and  the  uncertainties  involved  in  estimating  fu¬ 
ture  operating  results  were  no  longer  present,  a  rate  of 
return  of  seven  percent  per  annum  after  Federal  income 
taxes  was  fair  and  reasonable. 

As  indicated  in  our  opinion  in  the  previous  Alaska  rate 
case,  the  operations  of  the  petitioner’s  Alaska  Sector  were 
inherently  higher  cost  operations  than  operations  within 
the  continental  limits  of  the  United  States  of  similar  size 
and  with  comparable  equipment.  Climatic  extremes  have 
presented  special  operating  problems  in  Alaska.  Traffic 


14  Pan.  Am.  Grace  Airways,  Mail  Rates,  3  CAB  550,  590  (1942). 
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over  the  petitioner’s  Seattle-Fairbanks  route  has  been  sub¬ 
ject  to  heavy  seasonal  variations,  with  the  preponderance 
of  traffic  moving  north  in  the  spring  and  south  in  the  fpll. 
The  DC-3  aircraft  used  in  the  Alaska  operations  had  only 
a  limited  pay  load  capacity  as  a  result  of  the  weight  of 
air-sea  rescue  and  other  special  equipment  and  heavy  gaso¬ 
line  requirements.  The  normal  pay  load  on  northbound 
flights  out  of  Seattle  was  limited  to  approximately  3,300 
pounds,  but  during  the  winter  months  extra  gasoline  re¬ 
quirements  sometimes  reduced  the  available  load  substan¬ 
tially  below  this  figure  on  individual  flights.  In  contrast, 
the  average  available  pay  load  on  DC-3  aircraft  in  domes¬ 
tic  operations  is  well  in  excess  of  4,000  pounds. 

The  operating  results  during  the  17-month  period  enc(ed 
December  31,  1945,  compare  favorably  with  the  results  of 
operations  during  the  two-year  review  period  ended  August 
31,  1942.  The  adjusted  operating  results  during  the  tivo 
periods,  in  cents  per  revenue  plane  mile  flown,  as  set  Wth 
in  Appendix  No.  2  attached  hereto  and  in  the  previous 
Alaska  rate  opinion,  are  as  follows : 

Period  Period 

September  1, 1940  August  1, 1944  io 
to  August  31, 1942  December  31, 19^5 


Non-mail  revenue 

$0.58 

$0.84 

Adjusted  expenses  for 

rate  purposes 

1.52 

1.62 

Break-even  need 

0.94 

0.78 

Revenue  miles 

flown  (000) 

2,257 

2,846 

The  decrease  in  the  petitioner’s  break-even  need  from 
$0.94  to  $0.78  per  revenue  plane  mile  was  accomplished  de¬ 
spite  the  higher  price  level  during  the  more  recent  period 
and  special  problems  related  to  the  conversion  of  the 
Alaska  Sector  after  August  1,  1944,  from  a  war-time  cop- 
tract  service  to  a  peace-time  commercial  service.  The  initial 
operations  during  the  conversion  period  were  conducted 
with  Lodestar  and  Electra  aircraft  which  were  leased 
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from  the  Navy  Department.  Such  aircraft  were  replaced  , 
with  converted  DC-3  type  aircraft  in  December  1944  and 
January  1945,  although  the  complete  fleet  of  DC-3  aircraft 
for  the  Alaska  Sector  w*as  not  available  until  April  1945. 

Since  the  DC-3  constituted  the  principal  aircraft  type 
during  the  17  months  ended  December  31, 1945,  and  in  view 
of  the  rising  price  level,  the  increase  in  expenses  from  i 

$1.52  to  $1.62  per  revenue  plane  mile  is  not  unreasonable.  , 

In  the  pre-wrar  period,  the  major  portion  of  the  Alaskan 
operations  was  conducted  with  smaller  aircraft  types  than 
the  DC-3,  including  Pilgrim  single-engine  aircraft.  Al-  , 
though  the  Alaska  Sector  w*as  required  to  furnish  most  of 
its  owrn  communications  and  meteorological  facilities  dur-  ( 
ing  a  substantial  part  of  the  pre-war  period,  wrhereas  the 
Government  now  furnishes  the  major  communications  and 
meteorological  services  required  by  the  carrier,  it  is 
1464  noted  that  the  petitioner  stationed  its  own  personnel 
at  various  radio  and  weather  stations  in  Alaska  to 
operate  required  facilities  during  the  conversion  period 
until  Government  personnel  became  available. 

In  consideration  of  all  the  foregoing,  and  of  the  fact  that 
the  rate  applies  to  a  past  period  for  which  normal  business 
risks  have  largely  materialized  and  the  uncertainties  in¬ 
volved  in  estimating  future  operating  results  are  no  longer 
present,  wTe  conclude  that  a  rate  of  return  of  seven  percent 
per  annum,  after  Federal  income  taxes,  is  fair  and  reason¬ 
able  in  the  instant  case. 

The  adjusted  break-even  need  before  mail  pay  for  the 
Alaskan  operations  during  the  review*  period  is  $2,229,295. 
Compensation  for  the  transportation  of  United  States  mail 
in  the  amount  of  $2,572,000  would  provide  the  petitioner 
an  operating  profit  of  $342,705.  Such  profit  wrill  yield  a 
return  of  7.0  percent  per  annum  on  the  recognized  invest¬ 
ment  of  $2,111,931,  after  Federal  income  taxes  at  the  aver¬ 
age  rate  of  38.81  percent.15 

10  The  income  tax  allowance  was  computed  at  the  currently  effective  rate  of 
38  percent  for  that  part  of  the  profit  from  mail  pay  which  is  yet  to  be  re¬ 
ceived  and  reported  as  taxable  income,  the  tax  on  the  remainder  having  been 
computed  at  40  percent,  the  effective  rate  during  1944  and  1945  in  which  years 
it  was  reported  for  tax  purposes. 
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We  therefore  find  that  for  the  period  August  1,  1944,  to 
December  31,  1945,  both  dates  inclusive,  the  fair  and  rea¬ 
sonable  compensation  for  the  transportation  of  mail  by 
aircraft  facilities  used  and  useful  therefor  and  the 
services  connected  therewith,  in  the  petitioner’s  services 
between  the  United  States  and  Alaska  and  within  Alaska, 
is  the  amount  of  $2,572,000.  This  amount  is  equivalent  to 
90.36  cents  per  revenue  plane  mile  flown  in  the  Alaskan  op¬ 
erations  excluding  charter  services  and  services  over  the 
Fairbanks-Bethel  non-mail  route. 

An  appropriate  order  will  be  entered. 

Landis,  Chairman,  Ryan,  Branch,  Lee,  and  Yonng, 
Members  of  the  Board,  concurred  in  the  above  opinion] 
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1465  APPENDIX  NO.  1 

Traffic  Statistics  for  Period  August  1,  1944,  to 
December  31,  1945 

Revenue  plane  miles  by  type  of  service: 


Mail,  passenger  and  property  . . — .  2,846,352 

Passenger  and  property  only  .  69,691 

Charter  and  special  . .  114^485 


Total  revenue  plane  miles  . .  3>°3°>528 


Revenue  plane  miles  by  type  of  aircraft: 

Douglas  DC-3  . - .  2,240,250 

Douglas  R-4D  . 95*5*3 

Lockheed  Lodestar  . . .  5*  2,9*5 

Lockheed  Electra  . 140,368 

Single-Engine  Aircraft  41,482 


Total  revenue  plane  miles  .  3>°3°>528 


Revenue  passenger  miles  . . — . .  23,000,893 


Average  revenue  passenger  load  (persons)  . .  7-89 

Revenue  passenger  load  factor  (percent)  . . . . .  62.93% 

Average  yield  per  revenue  passenger  mile  (cents)  . .  9-74c 


Revenue  ton-miles: 

Passenger  . . . . . - . .  2,224^.69 

Express  and  freight  .  121,884 

Excess  baggage  .  29,765 

U.  S.  Mail  .  289,743 


Total  revenue  ton-miles  . 

Average  yield  per  revenue  ton-mile  (cents) 

Passenger  _ .... . . . 

Express  and  freight  .....••*•• ........... 

Excess  baggage  . 


2,665,861 


100.73c 
1 14.5 1 
94-93 


Useful  ton-miles  on  revenue  flights . 

Available  ton-miles  on  revenue  flights 
Percent  revenue  to  available  ton-miles 


9,423,892 

4,606,543 

57-87% 


Weighted  average  route  mileage  in  operation  2,634 

Average  daily  frequency  of  one-way  trips . . . .  2.14 

Average  revenue  hours  flown  per  day  per  multi-motored  aircraft  ....  7*3 1 


Note:  The  above  tabulation  includes  all  routes  of  the  Alaska  Sector,  but 
excludes  charter  services  except  in  the  case  of  revenue  plane  mile  or  hour 
statistics.  Where  reported  ton-mile  figures  in  Form  2380.  Reports  do  not 
identify  amounts  applicable  to  charter  flights,  an  estimate  of  ton-miles  applicable 
to  charter  flights  has  been  excluded  herein  based  on  average  loads  reported. 
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1466  APPENDIX  NO.  2 

Operating  Besults  for  Period  August  1,  1944,  to  Decem¬ 
ber  31, 1945,  Adjusted  for  Bate-Making  Purposes 

(Excluding  Fairbanks-Bethel  Route  and  Charter  Flights) 

Recognized  for 

Claimed  Rate-Makingi 

by  Pan  Cents  per 

American1  Adjustments  Amount  Rev.  Mile1 


Non-Mail  Revenues 
Passenger 
Excess  Baggage 
Express  and  Freight 
Other 

Less,  rev.  applicable  to 
Fairbanks-Bethel  route 


Operating  Expenses 
Flying  operations 
Flight  equip,  maintenance 
Depreciation — flgt.  equip. 
Less,  flgt.  exp.  applicable 
to  Bethel  route 

Total  Flight  Expenses 
Ground  opr.,  comm.,  met. 

and  equip,  maintenance 
Passenger  service 
Traffic  and  sales 
Advertising  and  publicity 
General  and  administrative 
Depr. — ground  equipment 
Cash  discounts  income 
Amortization  of  ext.  &  dev. 
Accrued  vacation  adjustment 
Less,  ground  exp.  applicable 
to  Fairbanks-Bethel  route 
Less,  ground  &  ind.  costs 
applicable  to  charter  flgt. 


Break-even  Need  before  Mail 
Pay 


$2,240,713 

$  - 

$2,240,713 

28,256 

— 

28,256 

139,570 

— 

139,570 

— 258 

—9,119  A 

—9,377 

—<23,595 

— 

—22,595 

$2,385,686 

$—9,119 

$2,376,567 

$  979,783 

$  - 

$  979,783 

966,627 

— 

966,627 

3*3, 7“ 

— 

3i3,7” 

—49,865 

— 

—49,862 

$2,210,259 

— 

$2,210,259 

1,018,532 

— 

1,018.532 

239,949 

• 

339,949 

286,505 

— 

286,505 

138,816 

— 

138,816 

540,540 

— 12,080  B 

528,460 

79,763 

— 

79,763 

— 

—4,523  A 

—4,533 

256,170 

— 17,601  C 

238,569 

t  —57,66s 

— 29,846  D 

—87,5” 

—6,172 

-^2,530  E 

— 8,702 

— 

—34,255  F 

—34,255 

1  $4,706,697 

$—100,835 

$4,605,862 

7^-72C 

9-99 

4-90 

—9-33 

—479 

83L49 


—175 


77+Ssc 


35f78 

8|43 

10.06 

m 

18J57 

2J80 
— 0J16 
838 
— 3j°7 

— o|3i 


— 1J20 


i6i.sic 


$2,321,011  $  — 91,716  $2,229,295  78J32C 


'The  operating  results  claimed  by  Pan  American  for  rate-making  purposes, 
based  on  figures  submitted  at  the  oral  argument,  differ  somewhat  from  reported 
figures  on  Form  2380,  as  a  result  of  the  treatment  of  various  non-operating  itims 
on  Form  2380  as  operating  revenues  or  expenses  for  rate  purposes;  adjustments 
of  System  expense  conceded  by  the  carrier;  elimination  of  Navy  contract  dis¬ 
allowances,  and  the  elimination  of  revenues  and  direct  flight  costs  applicable^  to 
charter  flights  for  the  Navy. 

'Computed  on  the  basis  of  2,846,352  revenue  plane  miles  flown  in  mail  servijees. 
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1467 


1467  Explanation  of  Adjustments: 


A.  To  transfer  cash  discounts  income  in  amount  of  $4,523  from  revenues  to  ex¬ 

penses;  and  to  eliminate  $4,596  of  interest  earned  on  equipment  purchase 
funds  consistent  with  the  elimination  of  such  funds  from  the  investment 
base. 

B.  To  eliminate  the  following  items  from  System  expense  allocated  by  Pan 

American  to  its  operating  divisions  on  the  basis  of  useful  ton-miles: 
Expense  of  supervising  of  CNAC  $25,000 

Less,  amount  credited  by  Pan  American 

to  System  expense  20,000  $  5,000 


Service  fee  to  be  charged  to  Pan  American 
Airways  Corporation  computed  at  15  percent 
of  total  expense  of  Executive  Department 
Portion  of  System  expense  disallowed  or  deleted 
under  contract  with  War  Department,  ap¬ 
plicability  of  which  to  commercial  services 
has  not  been  established: 

Legal  expense  $  4,993 

Special  professional  services  9,044 

Memberships  and  publications  2,675 

Entertainment,  club  dues  and  travel  expenses  28,359 


151,929 


45,070 


Total  disallowed  System  expense  $201,999 


Allocation  of  disallowed  System  expense  on 
basis  of  useful  ton-miles: 


Percent 

Amount 

Atlantic 

20.768% 

$  41,951 

Alaska 

5.980 

12,080 

Pacific 

2.204 

4A52 

Latin- American 

71.048 

143,516 

Total 

100.000% 

$201,999 

C.  To  reduce  amortization  of  extension  and  development  to  10%  of  non-mail 

revenues. 

D.  To  reduce  salaries  so  as  to  reflect  total  amount  of  accrued  vacation  payment 

by  Navy  to  Pan  American. 

E.  To  eliminate  passenger  service  expense,  computed  on  the  basis  of  cost  per 

passenger  mile  for  all  routes,  and  traffic  and  sales  expense,  on  the  basis 
of  five  percent  of  passenger  revenue,  as  per  Docket  458,  applicable  to  the 
Fairbanks-Bethel  route. 

F.  To  eliminate  estimated  ground  and  indirect  costs  allocable  to  charter  flights. 
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1468  APPENDIX  NO.  3 

Average  Investment  for  Period  August  1,  1944,  to  De¬ 
cember  31,  1945,  Adjusted  for  Rate-Making  Purposes 

Claimed 
by  Pan 
American1 

Flight  equipment  (net)  $  468,727 

Other  operating  property  and 
equipment  (net)  343,965 

Land  3,183 

Long-term  operating  property 
prepayments  151 

Construction  work  in  progress  137,190 

Unamortized  extension  and  de¬ 
velopment  expense  161,495 

Net  working  capital  1,227,281 

Equipment  purchase  funds  388,889 

U.  S.  mail  receivable: 

Applicable  to  years  1940-1942  556,678 

Applicable  to  review  period  herein  1,610,669 

Total  Investment  $4,898,228  $—2,786,297  $2,m,i)3i 

*The  principal  differences  between  the  investment  claimed  by  Pan  American 
for  rate-making  purposes,  based  on  figures  submitted  at  the  oral  argument,  and 
the  investment  as  per  the  monthly  balance  sheets  submitted  in  Form  2380  reports 
to  the  Board  are  accounted  for  by  the  inclusion  in  the  amount  claimed  for  rate 
purposes  of  the  investment  in  property  acquired  from  the  Navy  on  August”  1, 
1944,  but  not  recorded  until  a  later  date;  inclusion  of  mail  receivables  in  excess 
of  the  book  accruals  and  computation  of  Federal  income  taxes  related  to  :he 
estimated  mail  pay;  reclassification  of  certain  DC-3  conversion  costs  from  non- 
current  inventories  to  construction  work  in  progress,  and  the  exclusion  of  ex¬ 
tension  and  development  expense  in  excess  of  the  amount  previously  recognhied 
by  the  Board. 

Explanation  of  Adjustments: 

A.  To  eliminate  investment  in  flight  equipment  allocable  to  the  Fairbanjcs- 

Bethcl  route,  estimated  on  the  basis  of  relative  depreciation  charges. 

B.  To  reflect  the  adjustment  of  amortization  of  development  costs. 

C.  To  provide  an  over-all  working  capital  allowance  of  $1,000,000,  equivalent 

to  4.3  months’  cash  expenses,  which  is  deemed  adequate  to  meet  the  normal 
working  capital  requirements  as  enhanced  by  the  abnormal  mail  receivable. 

D.  To  eliminate  equipment  purchase  funds  from  the  investment  base. 


Adjustments 
$  ii,58oA 


8,800  B 
— 227,281  C 
—388,889  D 

—556,678  C 
— 1,610,669  C 


Allowance 
for  Rate 
Purposes 

5  457,|i47 


343,965 

3»f  83 

*37, l1 90 

*70,295 

1,000,000 
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Orders 

Serial  Number  E-684 


UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 
WASHINGTON,  D.  C. 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C. 
on  the  9th  day  of  July,  1947. 

Docket  No.  1499 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of 

Pan  American  Airways,  Inc. 

in  its  Alaska  operations  in  1944  and  1945. 

Order  Fixing  and  Determining  the  Fair  and  Reasonable 
Rate  of  Compensation  for  the  Transportation  of  Mail 
By  Aircraft 

A  public  hearing  having  been  held  in  the  above-entitled 
proceeding  and  the  Board,  upon  consideration  of  the  rec¬ 
ord,  having  issued  its  opinion  containing  its  findings,  con¬ 
clusions,  and  decisions  which  is  attached  hereto  and  made 
a  part  hereof ; 

It  is  ordered,  That  the  fair  and  reasonable  rate  of  com¬ 
pensation  to  be  paid  to  Pan  American  Airways,  Inc.,  for 
the  transportation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected  therewith, 
between  the  points  between  which  the  carrier  was  author¬ 
ized  to  transport  mail  between  the  United  States  and 
Alaska,  is  hereby  fixed,  determined  and  published  for  the 
period  August  1,  1944,  through  December  31,  1945,  to  be  a 
total  amount  of  $2,572,000.00.1 


1  This  amount  is  equivalent  to  90.36  per  revenue  plane  mile  flown  in  Alaska 
operations,  excluding  charter  services  over  the  Fairbanks-Bethel  non-mail  route. 
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It  is  further  ordered,  That  the  aforesaid  order  fixing  a 
fair  and  reasonable  rate  will  be  stayed  for  a  period  of  tjen 
days  from  the  date  of  service  of  this  order.  If  no  excep¬ 
tions  are  filed  within  such  time,  the  order  will  become  Ef¬ 
fective.  If  exceptions  are  so  filed,  the  order  will  be  stayed 
pending  disposition  by  the  Board  of  such  exceptions. 

By  the  Civil  Aeronautics  Board : 


(seal) 


/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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BEFORE  the 

CIVIL  AERONAUTICS  BOARD 

Docket  No.  1499 


In  the  matter  of  compensation  for  the  transportation  [of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of 


Pan  American  Airways,  Inc. 

in  its  Alaska  operations  in  1944  and  1945. 

Exceptions  of  Pan  American  Airways,  Inc.  to  the 
Tentative  Decision 


Now  comes  Pan  American  Airways,  Inc.,  the  carrier  jin 
the  above-captioned  proceedings,  and  takes  exception  to  the 
Tentative  Decision  therein,  decided  July  9,  1937,  to  the  ex¬ 
tent  and  for  the  reasons  hereinafter  set  forth. 


•  •  •  #  *  *  •  *  #  * 

1478  IV 

Exceptions  II,  IV,  V,  VIII  and  IX  in  the  Pending  At¬ 
lantic  Case  (Docket  No.  1706)  are  Repeated  and 
Incorporated  Herein. 

Exception  is  taken  to  the  proposed  treatment  of  vaca¬ 
tion  payments  received  under  the  carrier’s  Navy  contract 
(pp.  10-13) ;  to  the  proposed  credit  to  System  expense  of  a 


service  fee  chargeable  to  Pan  American  Airways  Corpora¬ 
tion  (p.  10) ;  to  the  proposed  disallowance  from  System  ex¬ 
pense  of  certain  deletions  under  the  carrier’s  Army  con¬ 
tract  (p.  10) ;  to  the  proposed  treatment  of  equipment  pur¬ 
chase  funds  (pp.  17-18) ;  and  to  the  proposed  allowance  of 
a  rate  of  return  of  seven  percent  after  taxes  (pp.  28-31), 
to  the  extent  and  for  the  reasons  set  forth  in  Exceptions 
II,  IV,  V,  VIII  and  IX  in  the  Exceptions  of  the  carrier, 
dated  June  19,  1947,  to  the  Tentative  Decision  of  June  9, 
1947  in  the  pending  Transatlantic  Rate  case  (Docket  1706), 
which  Exceptions  are  incorporated  herein  by  reference. 

Request  for  Immediate  Oral  Argument 

The  issues  common  to  this  proceeding  and  to  the  pending 
Transatlantic  case  and  the  issues  as  to  working  capital  and 
the  United  States  mail  pay  receivables  raised  by  these  Ex¬ 
ceptions  are  of  fundamental  importance  not  only  to  the 
disposition  of  this  and  the  pending  Transatlantic  case  but 
also  to  all  of  the  carrier’s  other  pending  mail  pay  proceed¬ 
ings.  It  is  therefore  respectfully  submitted  that  the  Board 
should  accord  an  opportunity  for  oral  argument  at  the 
earliest  possible  time. 

Dated:  July  19, 1947. 

Respectfully  submitted, 

Pan  American  Airways,  Inc. 

By  Henry  J.  Friendly 

Henry  J.  Friendly 

Vice  President  and  General  Counsel. 

/ 

John  H.  Slate,  Jr., 

Of  Counsel. 
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1486  Orders 

Serial  Number  E-770 

UNITED  STATES  OF  AMERICA 
CIVIL  AERONAUTICS  BOARD 

Adopted  by  the  Civil  Aeronautics  Board 
at  its  office  in  Washington,  D.  C., 
on  the  25th  day  of  August,  1947. 

Docket  No.  1499 

In  the  matter  of  the  compensation  for  the  transportation 
of  mail  by  aircraft,  the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith,  of 

Pan  Amerigan  Airways,  inc., 
in  its  Alaska  operations. 

Opinion  and  Order  Overruling  Exceptions,  Denying 

Argument  Thereon,  Denying  Petition  for  Temporary 
Rate  Pending  Consideration  of  Exceptions,  and  Re¬ 
moving  Stay  of  Final  Rate  Order 

On  July  21,  1947,  Pan  American  Airways,  Inc.  (herein 
referred  to  as  Pan  American),  filed  exceptions  to  pie 
Board’s  Tentative  Decision  in  the  1944  and  1945  Alaska 
rate  case  within  the  prescribed  ten  days  after  service  of 
the  order1  in  that  case  and  asked  for  immediate  oral  argu¬ 
ment  on  the  exceptions  so  filed.  On  July  23,  1947,  pan 
American  filed  a  petition  seeking  a  temporary  rate  in  tiie 
instant  case  pending  determination  of  its  exceptions.  The 
result  of  this  opinion  and  order  is  to  put  into  effect  the 
rates  fixed  in  Order  Serial  No.  E-684.  There  is,  therefore, 
no  reason  for  fixing  a  temporary  rate  at  this  time.  A^  a 
matter  of  general  policy,  moreover,  we  do  not  consider  it 
desirable  to  establish  temporary  rates  during  the  period 
necessary  for  the  disposition  of  exceptions  to  a  Tentative 
Decision.  Accordingly,  the  petition  for  the  fixing  of  a 
temporary  rate  pending  determination  of  the  disposition 


1  Order  Serial  No.  E-684  adopted  July  9,  1947,  served  July  10,  1947. 
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of  the  carrier’s  exceptions  to  the  Tentative  Decision  will 
be  denied. 

Under  the  provisions  of  Section  285.13(a)(7)  of  the 
Economic  Begulations,  oral  argument  on  exceptions  to 
Tentative  Decisions  will  be  entertained  only  in  4 'unusual 
and  exceptional  instances  for  good  cause  shown.”  It  does 
not  appear  to  us  that  the  present  case  presents  such  un¬ 
usual  or  exceptional  instances  nor  in  view  of  the  thorough 
consideration  of  most  of  the  issues  raised  by  the  excep¬ 
tions  in  the  original  oral  argument  that  anything  of  sub¬ 
stantial  value  is  to  be  gained  by  further  oral  argument. 
The  request  for  additional  oral  argument  in  this  case  will 
therefore  be  denied. 

Eight  exceptions  have  been  tiled  by  Pan  American.  The 
carrier  excepts  to  the  proposed  allowance  for  working 
capital  on  the  ground  that  it  is  wholly  inadequate  and 
contrary  to  the  evidence  of  record;  exception  is  taken  to 
the  proposed  treatment  of  vacation  payments  received  un¬ 
der  the  carrier’s  Navy  contract;  exception  is  taken  to  the 
proposed  credit  of  system  expense  of  $151,929  as  a  service 
fee  chargeable  to  Pan  American  Airways  Corp.,  on  the 
ground  that  it  is  arbitrary,  capricious  and  wholly  unsup¬ 
ported  by  the  evidence;  exception  is  taken  to  the  exclusion 
from  the  rate  base  of  the  profit  of  the  mail  pay  receivable 
arising  in  this  proceeding;  exception  is  taken  to  the  ex¬ 
clusion  from  the  rate  base  of  the  receiving  from  the  Post 
Office  Department  for  mail  pay  received  in  Docket  No. 
458;  exception  is  taken  to  the  proposed  disallowance  of 
system  expense  of  $45,070  representing  disallowances  un¬ 
der  the  carrier’s  Army  contract;  exception  is  taken  to  the 
proposed  treatment  of  equipment  purchase  funds  to  the 
extent  that  consideration  of  them  is  deferred  and  differ¬ 
entiations  wdth  respect  to  borrowed  funds  is  proposed; 
exception  is  taken  to  the  proposed  allowance  of  a  rate  of 
return  of  7  percent  after  taxes. 

1487  We  have  carefully  considered  these  exceptions  to¬ 
gether  with  the  entire  record  in  this  case.  Outside 
of  those  exceptions  which  are  discussed  below  or  which 
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have  been  treated  in  our  opinion  overruling  exceptions  in 
the  Atlantic2  case,  we  believe  that  the  Tentative  Decision 
adequately  disposes  of  all  the  points  raised  by  the  carrier’s 
exceptions.  Accordingly,  we  reaffirm  the  Tentative  Deci¬ 
sion  and  incorporate  it  herein  as  if  fully  set  forth.  Since 
for  the  reasons  stated  below  it  does  not  appear  that  thEse 
points  not  fully  treated  in  the  Tentative  Decision  require 
any  change  in  the  mail  rate  fixed  in  the  Tentative  Decision, 
we  will  terminate  the  stay  contained  in  Orders  Serial  iWo. 
E-684. 

Insofar  as  exceptions  in  this  case  are  identical  with  Ex¬ 
ceptions  in  Docket  No.  1706,  the  reasons  set  forth  in  Ijhe 
opinion  and  order  in  that  case  overruling  the  exceptions 
filed  in  that  Docket  are  incorporated  herein. 

The  three  exceptions  to  the  Tentative  Decision  in  tjhe 
Alaska  case  which  we  think  need  some  further  discussion 
are  as  follows: 

I.  Exception  is  Taken  to  the  Proposed  Allowance  ijor 
Working  Capital  on  the  Ground  that  It  is  Wholly 
Inadequate  and  is  Contrary  to  All  the  Evidence 
of  Record. 

II.  Exception  is  Taken  to  the  Exclusion  from  the  Rate 
Base  of  the  Profit  Element  of  the  Mail  Pay  Re¬ 
ceivable  Arising  in  this  Proceeding.  * 

III.  Exception  is  Taken  to  the  Exclusion  from  the  Rajte 
Base  of  the  Receivable  from  the  Post  Office  De¬ 
partment  for  Mail  Pay  Fixed  in  Docket  No.  458. 

I.  The  Tentative  Decision  in  considering  a  proper  allo¬ 
cation  for  working  capital,  found  that  the  accrued  mail  re¬ 
ceivable  was  so  large  relative  to  a  normal  working  capital 
allowance  of  three  months’  cash  operating  expenses,  th|at 
it  was  obvious  that  such  normal  allowance  would  not  be 
adequate  to  take  care  of  the  carrier’s  requirements  fqr 
financing  the  mail  receivable.  As  we  pointed  out  in  the 


3  Order  Serial  No.  E-771  issued  contemporaneously  herewith. 
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Atlantic  case ,  the  mere  existence  of  a  substantial  mail  pay 
receivable  is  not  per  se  a  basis  for  allowing  an  amount  of 
working  capital  in  excess  of  three  months’  cash  operating 
expenses,  since  one  of  the  functions  of  such  working  cap¬ 
ital  allowance  is  to  take  care  of  what  might  be  considered 
a  normal  outstanding  and  uncollected  mail  pay  receivable. 
However,  in  the  present  case,  mail  pay  due  is  abnormally 
large.  The  carrier’s  contention,  however,  that  in  such  case 
the  entire  mail  pay  due  should  be  capitalized  and  included 
in  the  rate  base  does  not  appear  to  us  to  be  reasonable. 
This  is  not  the  type  of  item  which  would  normally  be 
financed  by  increasing  equity  investment  or  through  long 
term  loans.  In  our  opinion,  the  certainty  of  eventual  pay¬ 
ment  of  these  items  is  sufficiently  clear  and  the  usual  lag 
before  payment  sufficiently  short  so  that  when  financing  is 
necessary  it  should  be  done  on  a  short  term  basis.  The 
credit  of  Pan  American  in  1945  and  1946  is  sufficiently  set 
out  in  the  record  to  show  that  it  would  have  been  reason¬ 
able  to  anticipate  that  the  mail  pay  receivable  could  have 
been  financed  through  a  short  term  loan  at  a  rate  not  in 
excess  of  l1/*  percent.  Accordingly,  the  Tentative  Decision 
in  fixing  the  working  capital  allowance,  allowed  an  amount 
for  working  capital  in  addition  to  the  three  months’  cash 
operating  expenses,  usually  considered,  such  that  a  7  per¬ 
cent  return  thereon  would  be  sufficient  to  finance  the  entire 
current  mail  receivable  at  a  short  term  rate  of  V/>  percent. 

II  In  figuring  the  additional  amount  necessary,  the  out¬ 
standing  mail  receivable  was  calculated  to  include  the 
profit  element,  the  exclusion  of  which  from  the  rate  base 
is  the  subject  of  the  exception.  It  should  be  noted  that  by 
this  treatment  the  financing  of  the  entire  amount  of  the 
current  mail  receivable  has  been  provided  for  without  any 
resort  to  the  usual  working  capital  allowance  of  three 
month’s  cash  operating  expenses. 

1488  III.  As  regards  the  exclusion  from  the  rate  base 
of  the  receivables  from  the  Post  Office  Department 
for  mail  pay  prior  to  September  1,  1942,  which  was  fixed 
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in  Docket  No.  458,  it  should  be  noted  at  the  outset  that,  be¬ 
cause  of  the  overpayment  by  the  Post  Office  of  $287,000, 
the  net  amount  due  was  reduced  from  $556,678  to  $264,678. 
Moreover,  it  appears  that  the  award  was  made  by  orc.er 
of  the  Board  on  July  18, 1944.  There  is  nothing  in  this  rec¬ 
ord  to  indicate  that  the  carrier  could  not  have  effected  col¬ 
lection  of  the  net  amount  due  prior  to  the  review  period 
here  involved.  Moreover,  even  if  it  should  be  considered 
that  the  failure  of  the  carrier  to  collect  this  mail  pay  pri  or 
to  the  review  period  herein  was  in  no  sense  the  fault  of  the 
carrier,  there  would  still  be  no  basis  for  any  further  ^1- 
lowmnce  on  account  of  this  receivable.  As  has  been  pointjed  ' 
out  above,  and  in  the  Atlantic  case,  the  usual  working  cap¬ 
ital  allowance  of  three  months’  cash  operating  expenses  is 
not  an  absolute  figure  independent  of  outstanding  mail  re¬ 
ceivables.  It  is  normally  expected  to  finance  the  carrying 
of  a  reasonable  amount  of  outstanding  mail  pay  due.  Inas¬ 
much  as  the  Tentative  Decision  has  already  allowed  for 
working  capital  an  amount  above  three  months’  cash  oper¬ 
ating  expenses  sufficient  to  fully  take  care  of  the  cost  of 
financing  the  current  mail  receivable,  we  consider  such 
working  capital  adequate  to  carry  the  $270,000  due  iov 
mail  pay  under  Docket  No.  458.  Therefore,  we  believe  that 
no  change  should  be  made  in  the  Tentative  Decision. 

Accordingly,  It  Is  Ordered  That : 

1.  The  request  of  Pan  American  Airways,  Inc.,  for  oral 
argument  on  its  exceptions  to  the  Tentative  Decision  in 
Docket  No.  1499  be  and  is  hereby  denied; 

2.  The  petition  of  Pan  American  Airways,  Inc.,  for  a 
temporary  rate  of  compensation  for  the  transportation  of 
mail  by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith  pending  disposition  of  its 
exceptions  to  the  Tentative  Decision  herein  be  and  is  here¬ 
by  denied ; 

3.  The  exceptions  of  Pan  American  Airways,  Inc.,  to  the 
Tentative  Decision  in  Docket  No.  1499  be  and  they  are 
hereby  overruled,  and 
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4.  The  stay  of  Order  Serial  No.  E-684  adopted  July  9, 
1947,  be  and  is  hereby  terminated  and  that  the  mail  rate 
provided  for  in  said  Order  Serial  No.  E-684  be  and  is 
hereby  made  effective. 

Landis,  Chairman,  Kyan,  Branch,  Lee,  and  Young,  Mem¬ 
bers  of  the  Board,  concurred  in  the  above  opinion. 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 
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Nos.  9671,  9675 


BRIEF  FOR  PETITIONER 

JURISDICTIONAL  STATEMENT 

These  cases  arise  upon  petitions  filed  under  Section  1006 
of  the  Civil  Aeronautics  Act  of  193S  (sometimes  hereinafter 
referred  to  as  “the  Act”) ,  52  Stat.  1024,  49  U.  S.  C.  646,  for  re¬ 
view  of  two  orders  of  the  Civil  Aeronautics  Board  (sometimes 
hereinafter  referred  to  as  “the  Board”)  under  Section  406 
of  the  Act.  These  orders  fix  and  determine  the  fair  and 
reasonable  rates  of  compensation  to  be  paid  to  petitioner 
for  the  transportation  of  mail  by  aircraft,  the  facilities  usefl 
and  useful  therefor,  and  the  services  connected  therewith, 
between  the  points  between  which  petitioner  was  authorize^ 
to  transport  mail  in  its  transatlantic  operations  between  tlie 
United  States  and  terminal  points  in  Bermuda,  Europ^, 
Africa  and  Asia  for  the  calendar  year  1945,  and  between  tl^e 
points  between  which  petitioner  was  authorized  to  transport 
mail  in  its  operations  between  the  United  States  and  Alaskh 
and  within  Alaska  for  the  period  from  August  1,  1944  to 
December  31,  1945. 

Petitioner  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York  and  having  i^s 
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principal  place  of  business  in  the  State  of  New  York.  Peti¬ 
tioner  is  an  air  carrier  bolding  certificates  of  public  con¬ 
venience  and  necessity  issued  under  the  Act  authorizing  the 
transportation  of  persons,  property  and  mail  in  the  services 
dealt  with  by  the  said  orders  as  well  as  in  other  parts  of  i 
the  world.  ! 

The  order  affecting  petitioner’s  transatlantic  services  is 
the  Board’s  order,  Serial  No.  E-612  (App.  564)*  adopted  on 
June  9,  1947,  in  its  Docket  No.  1706  (sometimes  hereinafter 
referred  to  as  “the  Atlantic  case’’),  as  the  same  became  effec¬ 
tive  by  virtue  of  the  Board’s  order,  Serial  No.  E-771,  adopted 
on  August  25,  1947  (App.  5S7)  overruling  petitioner’s  excep¬ 
tions  to  the  order  of  June  9,  1947  and  removing  the  stay 
provided  for  by  the  said  order  of  June  9,  1947. 

The  proceedings  before  the  Board  in  the  Atlantic  case  1 
were  commenced  by  the  Board’s  order  dated  December  30,  '■ 
1944,  Serial  No.  3377  (App.  42)  as  amended  by  its  order 
dated  July  15,  1946,  Serial  No.  4979  (App.  69)  instituting  a 
proceeding  to  fix  and  determine  the  fair  and  reasonable  rates  1 
of  compensation  for  the  transportation  by  petitioner  of  mail 
by  aircraft  in  its  transatlantic  operations  for  the  period 
beginning  January  1,  1945. 

The  order  affecting  petitioner’s  Alaska  services  is  the 
Board’s  order,  Serial  No.  E-6S4  (App.  626)  adopted  on  July 
9,  1947,  in  its  Docket  No.  1499  (sometimes  hereinafter  re¬ 
ferred  to  as  “the  Alaska  case”),  as  the  same  became  effective 
by  virtue  of  the  Board’s  order,  Serial  No.  E-770,  adopted  on 
August  25,  1947  (App.  629)  overruling  petitioner’s  excep¬ 
tions  to  the  order  of  July  9, 1947  and  removing  the  stay  pro¬ 
vided  for  bv  said  order  of  July  9, 1947. 

The  proceedings  before  the  Board  in  the  Alaska  case  were  1 
commenced  by  petitioner’s  petition  to  the  Board  dated  July 
IS,  1944  (App.  21)  as  amended  August  16,  1944  (App.  23) 
praying  that  the  Board  fix  and  determine  a  fair  and  reason¬ 
able  rate  or  rates  of  compensation  for  the  transportation  by 

-  i 

*A  single  Joint  Appendix  has  been  separately  printed  in  these 
cases.  All  “App.”  references  are  to  such  Joint  Appendix. 


3 


petitioner  of  mail  by  aircraft  in  its  Alaska  operations,  for 
the  period  beginning  August  1, 1944. 

The  jurisdiction  of  the  Board  to  enter  the  foregoing  orders 
is  founded  upon  Section  406(a)  of  the  Act,  which  is  set  out 
in  the  Appendix  to  this  brief.  On  October  22, 1947,  petitioner 
filed  the  instant  petitions  for  review  thereof  (App.  2,  14). 
The  jurisdiction  of  this  Court  to  review  the  aforesaid  orders 
is  founded  upon  Section  1006  of  the  Act,  which  is  also  set 
out  in  the  Appendix  to  this  brief. 

STATEMENT  OF  THE  CASE 

As  set  forth  above,  these  cases  involve  review  of  tw6 
orders  of  the  Board  made  in  1947,  determining  fair  and 
reasonable  mail  compensation  for  petitioner’s  Atlantic  and 
Alaska  operations  for  the  calendar  year  1945  and  for  the 
period  from  August  1,  1944  to  December  31,  1945,  respec¬ 
tively.  Since  these  cases  are  the  first  under  Section  406  of 
the  Act  to  reach  the  courts,  an  understanding  of  the  issue? 
requires  a  preliminary  statement  (infra,  pp.  3-9)  as  to  th£ 
Board’s  rate-making  duties  and  practices,  both  in  general  an<jl 
as  applied  to  the  petitioner. 

A— THE  NATURE  OF  THE  BOARD’S  DUTIES  AND  PRAC¬ 
TICES  UNDER  THE  ACT  WITH  RESPECT  TO  TIDf 

FIXING  OF  MAIL  RATES 

(1)  “Need”  rales  and  “service”  rates 

The  duties  of  the  Board  as  to  the  determination  of  rate$ 
of  mail  payment  are  defined  in  Section  406  of  the  Act  (5^ 
Stat.  99S,  49  U.  S.  C.,  4S6),  which  is  set  forth  in  the  Appendix 
to  this  brief.  The  rate-making  standards  governing  the  disr 
charge  of  these  duties  are  set  forth  in  Section  406(b). 

When  the  Civil  Aeronautics  Act  of  193S  was  enacted^ 
there  was  no  air  carrier  whose  commercial  revenues  (that  is, 
revenues  from  sources  other  than  the  carriage  of  United 
States  mail)  equalled  expenses.  Because  of  this  Congress 
provided  in  the  final  clause  of  Section  406(b)  that  the  rate? 
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to  be  fixed  by  the  Board  for  the  carriage  of  United  States 
mail  should,  in  appropriate  cases,  include  an  element  in  the 
nature  of  subsidy.  In  other  words,  in  cases  in  which  a 
deficiency  of  non-mail  revenues  under  expenses  indicate  an 
air  carrier’s  “need’’  for  mail  payments  in  excess  of  those 
that  would  be  fixed  solely  on  the  basis  of  the  allocated  cost 
of  performing  the  mail  service  and  the  value  of  the  service 
rendered,  Section  406(b)  of  the  Act  directs  the  Board  to 
include  these  needed  amounts  in  its  mail  pay  determina¬ 
tions.  Such  a  mail  rate  is  frequently  referred  to  as  a  “need 
rate”,  for  the  sake  of  distinguishing  it  from  a  so-called 
“service  rate”  fixed  solely  with  relation  to  the  allocated  cost 
of  performing  the  mail  service  and  the  value  of  the  service 
rendered. 

In  the  early  cases  the  Board  fixed  such  “need”  rates 
without  disclosure  of  the  method  followed.  Pan  American 
Airway  Co.  (Del.)  Transatlantic  Mail  Rates ,  1  C.  A.  A. 
220  (1939)  ;  Pan  American  Airways  Co.  (Nev.)  Transpacific 
Mail  Rates,  1  C.  A.  A.  385  ( 1939 ) .  However,  in  its  decision 
in  Pan  Amcrican-Grace  Airways,  Inc.,  Mail  Rates,  3  C.  A.  B. 
550  (19-12),  the  Board  made  articulate  a  standard  method, 
of  approach  which  it  has  followed  through  its  decisions  in 
the  instant  cases  as  to  air  carriers  requiring  “need”  mail  pay. 
Under  this  method,  the  Board  first  determines  the  expenses 
of  the  operation,  then  deducts  the  commercial  (i.e.,  non-U.  S. 
mail)  revenues  therefrom,  and  ends  by  allowing  mail  pay¬ 
ments  sufficient  (a)  to  enable  the  carrier  to  break  even  and 
then  (b)  to  provide  an  established  rate  of  return  on  the 
carrier’s  investment.  Until  the  Board’s  decisions  in  the 
cases  here  under  review  the  Board  had  consistently  allowed 
a  rate  of  return  of  10%  for  operations  outside  the  contin¬ 
ental  limits  of  the  United  States  and  of  up  to  8%  for 
operations  within  the  United  States.  Pan  American  Air¬ 
ways,  Inc.  Latin  American  Mail  Rates,  3  C.  A.  B.  657  (1942)  ; 
Pan  American  Airways,  Inc.  Alaslca  Mail  Rates,  6  C.  A.  B. 
61  (1944)  ;  Pan  American  Airways,  Inc.  Transpacific  Mail 
Rates,  6  C.  A.  B.  S3  (1944) ;  Caribbean- Atlantic  Airlines, , 
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Inc.  Mail  Rates,  6  C.  A.  B.  407  (1945);  Continental  A.ir 
Lines,  Inc.  Mail  Rates,  6  C.  A.  B.  97  (1944) ;  Pennsylvania- 
Central  Airlines  Corp.  Mail  Rates,  4  C.  A.  B.  22  (1942) ; 
Colonial  Airlines,  Inc.  Mail  Rate,  4  C.  A.  B.  71  (1942) ; 
Northeast  Airlines,  Inc.  Mail  Rate,  Route  27,  4  C.  A.  jb. 
181  (1942). 

(2)  Future  rates,  past  rates,  and  recapture 

The  early  cases  before  the  Board  involved  primarily  the 
determination  of  future  rates.  However,  the  Board  soon 
began  to  fall  behind  in  its  docket,  with  the  result  that  in 
many  of  the  later  mail  pay  cases,  including  those  here  at  bar, 
many  years  elapsed  between  the  commencement  of  the  pro¬ 
ceeding  and  the  date  of  final  decision.  In  such  cases,  instead 
of  exercising  the  quasi-legislative  function  of  fixing  a  rate 
for  the  future,  the  Board  is  exercising  the  quasi- judicial  func¬ 
tion  of  establishing  a  rate  for  a  period  that  is  wholly  past. 

An  important  question  that  arose  in  such  cases  was 
whether,  if  an  existing  need  rate  was  found  excessive  (i.e. 
higher  than  the  Board  would  have  fixed  in  the  light  of  hind¬ 
sight),  the  Board  could  or  should  direct  the  refund  of 
“excessive”  earnings  realized  during  the  pendency  of  the  pro¬ 
ceedings.  This  question  was  also  disposed  of  in  Pan  Ameri- 
can-Crace  Airways,  Inc.  Mail  Rates,  3  C.  A.  B.  550  (1942). 
The  Board’s  decision  in  that  case, — which  it  has  consistently 
followed  in  other  cases  ( Pan  American  Airways  Latin  Ameri¬ 
can  Mail  Rates,  3  C.  A.  B.  657  (1942)  ;  Eastern  Air  Lines  Mall 
Rates,  3  C.  A.  B.  733  (1942) ;  American  Airlines  Mail  Rates, 
3  C.  A.  B.  770  (1942) ), — was  that,  even  assuming  the  power 
to  do  so,  it  would  not,  as  a  matter  of  policy,  engage  in  such 
recapture  but  would  permit  the  carrier  to  retain  these  “ex¬ 
cessive”  earnings  under  a  stipulation  making  them  unavail¬ 
able  as  a  source  of  dividends  or  as  part  of  the  rate  base  until 
the  carrier’s  operations  had  reached  a  self-sustaining  status. 

The  Board  has  recently  held  that  it  was  without 
power  to  make  a  rate  effective  as  from  a  date  prior  to  the 
institution  of  a  proceeding  before  it.  Pennsylvania  Central 
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Airlines  Corporation  and  Transcontinental  &  Western  Airr 
Inc.  (C.  A.  B.  Docket  No.  484,  2849;  mimeographed  opinion, 
dated  December  2, 1947) . 

(3)  Special  rate  problems  arising  from  the  geographical  sepa¬ 
ration  of  petitioner’s  services 

In  addition  to  the  transatlantic  and  the  Alaska  services 
covered  by  the  orders  here  in  issue,  petitioner  (or  its  prede¬ 
cessor  companies)  has  also  for  many  years  conducted  services 
between  the  United  States  and  Latin  America,  and  trans¬ 
pacific  services  between  the  United  States,  the  Far  East,  and 
the  Southwest  Pacific.  Originally  the  transatlantic,  trans¬ 
pacific  and  Alaska  operations  were  conducted  by  separate 
corporate  subsidiaries  or  affiliates  of  petitioner.  However, 
prior  to  the  periods  involved  in  the  present  cases  these  sub¬ 
sidiaries  were  merged  into  petitioner,  which  now  conducts 
all  the  operations  referred  to  above. 

Each  of  these  services  is  conducted  by  a  separate  operat¬ 
ing  division  of  petitioner:  the  Latin  American  services  by 
the  Latin  American  Division;  the  transatlantic  services  by 
the  Atlantic  Division ;  the  transpacific  services  by  the  Pacific 
Division,  and  the  Alaska  services  by  the  Alaska  Division.* 
Each  of  these  divisions  has  its  own  regional  headquarters, 
and  is  separately  managed  and  operated,  although  peti¬ 
tioner’s  “System  Offices”  in  New  York  and  Washington  exer¬ 
cise  general  supervision  and  control  over  the  activities  of  all 
divisions. 

The  Board,  as  a  matter  of  administrative  convenience, 
has  recognized  petitioner’s  divisional  structure  for  rate 

*In  1945  petitioner’s  Pacific  and  Alaska  Divisions  were  merged 
and  renamed  the  “Pacific- Alaska  Division”,  with  the  Alaska  por¬ 
tion  designated  the  “Alaska  Sector”.  However,  for  purposes  of 
convenience  herein,  we  shall  continue  to  refer  to  the  “Alaska  Divi¬ 
sion”  and  the  “Pacific  Division”.  Furthermore,  we  shall  also  re¬ 
fer  hereinafter  to  the  transatlantic,  transpacific,  and  Alaska  services 
as  having  been  conducted  by  the  Atlantic,  Pacific,  and  Alaska  Divi¬ 
sions  of  petitioner  even  during  earlier  periods  when,  as  indicated  by 
the  text,  these  services  were  actually  conducted  by  separate  cor¬ 
porations. 
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making  purposes  and  has  fixed  separate  mail  rates  for  each 
of  the  operating  divisions.  In  fixing  such  rates,  the  Bojird 
has  applied  to  each  division  the  general  rate-making  prin¬ 
ciples  described  above.  However,  when  rate  proceedings  for 
two  or  more  divisions  have  been  pending  during  the  saime 
period,  the  Board,  notwithstanding  its  general  policy  against 
recapture,  has  applied  any  “excess  earnings”  accrued  by 
one  division  during  the  pendency  of  the  proceedings  to 
reduce  the  “need”  of  other  divisions  for  the  same  period.  Fan 
American  Airways,  Inc.,  Alaska  Mail  Rates,  6  C.  A.  B.  61 
(1944)  ;  Pan  American  Airways,  Inc.,  Latin  American  Mail 
Rates,  6  C.  A.  B.  S5  (1944) ;  Pan  American  Airways,  Inc., 
Transpacific  Mail  Rates,  6  C.  A.  B.  83  (1944). 


B — THE  HISTORY  OF  PETITIONER’S  TRANSATLANTIC 

AND  ALASKA  MAIL  RATES 

Transatlantic  operations  were  initiated  by  petitioner  in 
June,  1939.  By  a  decision  handed  down  on  June  30,  1939, 
(Pan  American  Airways  Co.  (Del.)  Transatlantic  Mail 
Rates,  1  C.  A.  A.  220  (1939),  hereinafter  sometimes  referred 
to  as  “the  First  Atlantic  Rate  case”,  the  Board  fixed  United 
States  mail  pay  for  these  services  at  the  rate  of  §21,500  per 
trip  from  New  York  to  London  via  the  North  Atlantic; 
§23,400  per  trip  from  New  York  to  Marseilles  via  the  Azores 
and  Lisbon;  and  §23,600  per  trip  from  New  York  to  London 
via  the  mid-atlantic*.  However,  in  this  opinion  the  Board 
established  rates  for  only  two  such  transatlantic  trips  weekly. 

In  June,  1940,  petitioner  increased  the  frequency  of  its 
transatlantic  service  to  three  trips  per  week.**  In  anticipation 


♦After  October,  1939,  because  of  limitations  imposed  by  the  Neu¬ 
trality  Act  of  1939  and  the  Presidential  Proclamations  thereundelr, 
services  were  limited  to  the  route  between  New  York  and  Lisbo^i. 
Mail  compensation  for  this  service  was  paid  at  the  rate  prescribed 
for  the  New  York-Marseilles  service  less  $2.20  per  mile  for  the 
mileage  not  flown  beyond  Lisbon.  On  this  basis  the  rate  amounted 
to  approximately  $21,600  per  trip. 

♦♦From  time  to  time,  petitioner  also  added  other  transatlantic  serv¬ 
ices,  not  here  material,  including  services  between  New  York  and 
Lisbon  via  South  America  and  Africa. 


8 


of  this,  on  December  29,  1939,  petitioner  had  filed  a  petition 
with  the  Board  in  the  Board's  Docket  Xo.  370  (hereinafter 
sometimes  referred  to  as  “the  Second  Atlantic  Rate  case”) 
seeking  the  determination  of  rates  of  mail  pay  covering 
additional  weekly  trips.  Xo  hearing  was  held  on  this  peti¬ 
tion  until  1943.  Meanwhile,  on  December  13,  1941,  as  a 
result  of  Pearl  Harbor,  petitioner  sold  all  its  transocean 
flight  equipment  to  the  United  States  Government  under 
an  arrangement  providing  for  petitioner’s  continued  opera¬ 
tion  of  some  of  the  equipment  in  essential  commercial 
services,  including  those  across  the  Atlantic.  Because  this 
sale  of  equipment  to  the  Government  eliminated  virtually 
all  of  petitioner’s  flight  equipment  ownership  costs,  peti¬ 
tioner  filed  a  supplemental  petition  in  the  Second  Atlantic 
Rate  case  seeking  a  reduced  rate  as  of  December  13, 1941,  re¬ 
flecting  these  changed  conditions. 

From  January  1,  1943,  through  December  31,  1944,  all 
of  petitioner’s  transatlantic  services  were  conducted  under 
a  contract  with  the  Xavy  Department  which  rendered  un¬ 
necessary  the  provision  of  United  States  mail  pay  for  these 
services. 

On  July  17,  1944,  the  Board  decided  the  Second  Atlantic 
Rate  case,  which  had  been  initiated  by  the  petition  of  Decem¬ 
ber  29,  1939  (Mimeographed  opinion  dated  July  17,  1944, 
attached  to  the  Board's  order  of  the  same  date,  Serial  Xo. 
3000).*  In  this  decision  the  Board  declined  to  provide 
any  further  mail  payment  for  petitioner’s  operation  of  the 
third  weekly  trip  referred  to  above.  In  support  of  this  result, 
the  Board  found  that  during  the  period  between  the  inaugura¬ 
tion  of  the  third  trip  and  December  13,  1941,  mail  payments 
already  made  to  petitioner  for  the  original  two  weekly  trips 
at  the  trip  rates  fixed  in  the  First  Atlantic  Rate  case  ade¬ 
quately  compensated  petitioner  for  all  transatlantic  services 

*Because  of  wartime  security  considerations  this  opinion  was 
withheld  by  the  Board  from  public  disclosure  until  April,  1947. 
For  this  reason  it  does  not  appear  in  the  printed  volumes  of  the 
Board’s  decisions.  Copies  of  the  mimeographed  opinion  will  be 
furnished  to  the  Court. 
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performed,  including  the  third  trip.  As  to  mail  rates  for  the 
period  from  December  13,  1941  through  December  31,  1942, 
the  Board  made  effective  an  arbitrary  service  rate  to  which 
petitioner  had  consented  in  connection  with  certain  contrac¬ 
tual  arrangements  with  the  Navy  Department. 

At  the  same  time  (i.e.,  on  July  17,  1944)  the  Board  de¬ 
cided  a  petition  filed  on  August  14,  1940  for  the  determine 
tion  of  rates  of  mail  pay  for  petitioner's  Alaska  services  for 
the  period  from  June  21,  1940  to  September  1,  1942.  Pdn 
American  Airways  Inc.,  Alaska  Mail  Rates ,  6  C.  A.  B.  61 
(1944).  In  that  decision  the  Board  found  that  for  the 
period  there  under  review  the  petitioners  Alaska  Division 
if  considered  alone,  would  have  had  a  total  “need*’  mail  p^y 
requirement  of  $2,532,000.  However,  the  Board  ordered 
payment  for  the  Alaska  services  of  only  $1,071,000, 
representing  a  “service”  rate,  on  the  basis  of  a  finding  that 
during  the  same  period  the  “excess  earnings’7  of  petitioner js 
Latin  American  Division  were  more  than  sufficient  to  provide 
the  “need”  element  of  Alaska  Division  mail  pay.*  Froiji 
September  1,  1942  to  July  31,  1944  the  Alaska  services,  lik^ 
the  Atlantic  services  during  1943  and  1944,  were  under  ji 
Navy  contract  making  unnecessary  the  provision  of  mail  pay. 


C— THE  INSTANT  CASES 

The  foregoing  is  the  general  background  necessary  to  ai]t 
understanding  of  the  present  cases.  In  the  light  of  this  back¬ 
ground  we  will  now  turn  to  specific  consideration  of  these 
cases  and  of  the  issues  concerning  them  before  the  Court. 

(1)  The  proceedings  before  the  Board  in  the  Atlantic  case 

When  petitioner’s  Navy  contract  was  terminated  on  Janu-J 
ary  1,  1945  and  its  transatlantic  services  restored  to  aj 
commercial  basis,  the  Board  commenced  the  proceedings  ii^ 

♦The  Board  also  simultaneously  handed  down  a  similar  decision 
as  to  the  “need”  mail  pay  of  petitioner’s  Pacific  Division  for  the  period! 
from  November  1,  1940  to  September  1,  1942.  Pan  American  Air - 
ways  Inc.,  Transpacific  Mail  Rates,  6  C.  A.  B.  83  (1944). 
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the  Atlantic  case.  The  proceedings  before  the  Board  in  this 
case  were  conducted  under  a  show  cause  procedure  pur¬ 
suant  to  the  Board’s  rules  of  practice  (Section  2S5.13  of  the 
Board’s  Economic  Regulations,  which  is  set  out  in  the  Appen¬ 
dix  to  this  brief).  Under  this  procedure  the  Board,  acting  on 
the  basis  of  data  before  it  and  without  a  hearing,  issues  an 
order  requiring  the  carrier  to  show  cause  why  a  specified  rate 
should  not  be  made  final.  Such  an  order  is  required  by  the 
Board’s  rules  to  be  accompanied  by  a  Statement  of  Tentative 
Findings  and  Conclusions  (which  is  in  effect  a  tentative 
opinion)  setting  forth  the  findings,  conclusions  and  computa¬ 
tions  underlying  the  proposed  rate.  If  the  carrier  objects 
to  the  proposed  rate,  the  rules  require  the  carrier,  following 
notice  of  objection,  to  file  a  detailed  answer  specifying  the 
particulars  in  which  it  objects. 

The  Board’s  order  to  show  cause  in  the  Atlantic  case, 
issued  July  15,  1946  (App.  69),  directed  petitioner  to  show 
cause  why  the  Board  should  not  make  final  the  tentative 
findings  and  conclusions  thereto  annexed  ( App.  43 )  and  upon 
the  basis  thereof  fix,  determine  and  publish  a  rate  of  §1.50 
per  ton  mile  as  the  fair  and  reasonable  rate  of  compensa¬ 
tion  for  the  transportation  of  United  States  mail  in  peti¬ 
tioner's  transatlantic  services  during  1945.  This  rate  would 
have  provided  total  mail  compensation  of  §1,256,736  for 
that  year.  The  Board’s  Statement  of  Tentative  Findings  and 
Conclusions  found  that  for  the  year  1945  the  expenses  of 
petitioner’s  transatlantic  operations  and  its  revenues  from 
sources  other  than  the  carriage  of  United  States  mail  were 
such  that  petitioner's  mail  rate  should  be  determined  on  the 
“service”  basis. 

Petitioner’s  answer,  in  addition  to  certain  specific  objec¬ 
tions  not  presently  material,  objected  to  the  proposed  “serv¬ 
ice”  basis  of  mail  pay  and  took  the  position  that  in  1945 
the  transatlantic  services  were  on  a  “need”  basis  (App.  72, 
77).  At  the  public  hearings*  petitioner’s  proof  was  that  as 

*The  Atlantic  case  and  the  Alaska  case  were  heard  on  a  con¬ 
solidated  record  pursuant  to  order  of  the  Board  (App.  109)  and 
were  briefed  and  argued  to  the  Board  together. 
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against  the  §1,256,000  of  “service”  mail  pay  proposed  in  t}ie 
Board’s  order  to  show  cause,  petitioner  required  “need”  m^il 
pay  for  its  1945  transatlantic  services  totaling  §3,261,000.! 

The  Board’s  decision  of  June  9,  1947  sustained  peti¬ 
tioner’s  contention  that  “service”  mail  pay  would  not  he 
adequate  and  found  that  on  a  “need”  basis  fair  and  rea¬ 
sonable  mail  pay  for  the  services  in  question  would  lj)e 
§1,4S4,000 — an  apparent  increase  of  some  §227,000  over  ttye 
amount  proposed  by  the  order  to  show  cause,  although  le&s 
by  §1,777,000  than  the  amount  claimed  by  petitioner.  How¬ 
ever,  the  order  went  on  to  provide  “that  any  amounts  wliicjh 
have  been  or  shall  be  collected  by  Pan  American  Airwayp, 
Inc.  on  accounts  receivable  due  Pan  American  Airways,  Ind. 
for  the  transportation  of  foreign  mail  for  which  accounts  a 
reverse  (sic)  provision  was  recognized  for  rate-making  pur¬ 
poses  by  the  Board’s  order  fixing  the  fair  and  reasonable 
rate  of  compensation  for  the  Atlantic  Division  of  Pan  Ameri¬ 
can  Airways,  Inc.  for  the  period  June  1,  1940  to  and  includ¬ 
ing  December  12,  1941  (Order  Serial  Xo.  3000)  [the  Second 
Atlantic  Rate  case]  shall  be  offset  by  the  Postmaster  General 
against  payments  due  Pan  American  Airways,  Inc.  fO|r 
the  transportation  of  United  States  mail  by  any  of  itjs 
Operating  Divisions”  (App.  516,  564-5).* 

Although  petitioner  believes  that  many  of  the  determina¬ 
tions  made  by  the  Board  in  attempting  to  justify  this  drasti¬ 
cally  reduced  figure  are  erroneous,  petitioner  has  excluded 
from  its  petition  for  review  the  kinds  of  matters  on  whiclji 
the  Board’s  determination  is  conclusive  and  has  limited  its 
petition  to  matters  believed  to  involve  errors  of  law.  Thesq 
are  the  treatment  of  the  pre-Pearl  Harbor  foreign  mail  receive 
ables  above  referred  to  and  two  other  determinations  made  by 
the  Board — a  reduction  of  petitioner’s  allowed  1945  “System 
Expense”  in  the  amount  of  §151,929  because  of  a  “service 
fee”  directed  by  the  Board  to  be  charged  by  petitioner  to  it$ 


♦Petitioner  duly  filed  exceptions  to  the  Board’s  decision  o: 
June  9,  1947  and  the  same  were  overruled  by  the  Board’s  ordei 
of  August  25,  1947  (App.  565,  587). 
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parent  company,  Pan  American  Airways  Corporation,  and  a 
reduction  in  the  rate  of  return  on  petitioner’s  investment 
from  the  10%  customarily  allowed  to  7%. 

(2)  The  proceedings  before  the  Board  in  the  Alaska  case 

Upon  termination  of  petitioner’s  Alaska  Navy  contract 
at  July  31,  1944  and  the  restoration  of  the  Alaska  services 
to  a  commercial  basis,  petitioner  commenced  the  proceedings 
in  the  Alaska  case  by  filing  a  petition  with  the  Board  for  the 
determination  of  a  mail  rate  for  the  Alaska  services  for  the 
period  beginning  August  1,  1944.  At  the  prehearing  confer¬ 
ence  in  the  Alaska  case,  held  November  19,  1946,  it  was 
agreed  that  the  proceeding  was  to  be  limited  to  the  fixing  of 
a  rate  for  the  period  from  August  1,  1944  to  December  31, 
1945  (App.  26). 

The  position  taken  by  petitioner  in  the  Alaska  case  was 
that  for  the  period  from  August  1, 1944  to  December  31, 1945 
the  Alaska  services  had  been  on  a  “need”  basis,  and  peti¬ 
tioner’s  proof  at  the  hearings*  was  that  for  this  period  fair 
and  reasonable  mail  pay  for  the  Alaska  services  would  be 
$3,477,000.  The  Board’s  decision  of  July  9,  1947,  while  sus¬ 
taining  petitioner’s  contention  that  “need”  mail  pay  was 
required,  reduced  petitioner’s  claim  of  $3,477,000  to  the  sum 
of  $2,572,000  (App.  593,  626).** 

In  addition  to  other  “adjustments”  in  petitioner’s  figures 
which,  for  the  reasons  stated  above  (p.  11),  petitioner  has 
excluded  from  its  petition,  the  Board's  decision  reduced  the 
allowed  rate  of  return  to  7%  per  annum  and  reduced  peti¬ 
tioner’s  allowed  1945  “System  Expense”  because  of  the  serv¬ 
ice  fee  to  Pan  American  Airways  Corporation  directed  by 
the  Board  in  the  Atlantic  case. 


*As  set  forth  above  (p.  10),  the  Alaska  case  and  the  Atlantic 
case  were  consolidated  by  the  Board  for  hearing. 

**  Petitioner  duly  filed  exceptions  to  the  Board’s  decision  of  July 
9,  1947  and  the  same  were  overruled  by  the  Board’s  order  of  August 
25,  1947  (App.  627,  629). 
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(3)  The  facts,  and  the  issues  presented 

The  petitions  in  these  cases  bring  before  the  Court  dnly 
three  aspects  of  the  Board’s  decisions  referred  to  abo^e — 
matters  as  to  which,  it  is  believed,  the  Board  was  not  merely 
in  error,  but  transgressed  even  the  very  large  discretion  com¬ 
mitted  to  administrative  agencies.  One  of  these  issues  (j the 
Board’s  proviso  requiring  the  offset  of  the  foreign  mail  re¬ 
ceivables)  relates  only  to  the  Atlantic  case.  The  other  two 
(the  Board’s  System  Expense  and  rate  of  return  adjust¬ 
ments)  are  common  to  both  the  Atlantic  and  the  Alaska  cases. 
The  nature  of  these  issues  is  as  follows : 

(a)  The  foreign  mail  receivables* 

Petitioner  contends  that  the  proviso  in  the  order  in  the 
Atlantic  case  (supra,  p.  11)  that  any  collections  of  tire- 
Pearl  Harbor  foreign  mail  receivables  shall  be  set  off  against 
future  mail  pay  owing  to  petitioner  constitutes  an  illejgal 
attempt  by  the  Board  to  recapture  assets  earned  and  ow)aed 
by  petitioner  prior  to  the  commencement  of  the  present  pro¬ 
ceeding  and  to  rewrite  the  Board’s  order  in  the  Second 
Atlantic  Rate  case  which  finally  determined  the  respective 
rights  of  petitioner  and  the  Government  as  to  these  re¬ 
ceivables. 

Under  Section  405  (i)  of  the  Act  (52  Stat.  994,  49  U.  S1  C. 
4S5(i) ),  an  air  carrier  engaged  in  foreign  air  transportation 
is  required  to  carry  mails  of  foreign  countries  subject  to  con¬ 
trol  and  regulation  by  the  United  States.  The  Post  Office 
Department  fixes  the  rates  at  which  foreign  countries  ar^  to 
pay  for  the  carriage  of  their  mails  by  United  States  air  car¬ 
riers  and  has  the  responsibility  for  effecting  a  collection  of 
amounts  due,  but  such  amounts  are  the  property  of  the 
carrier. 

At  the  end  of  1941,  when  the  United  States  entered  the 

war,  countries  which  were  members  of  the  Axis  or  wpre 

— 

*The  facts  as  to  this  item  are  set  forth  at  the  following  pages!  of 
the  Joint  Appendix:  158-62;  286-7  ;  362-5;  427-8.  Certain  of  jthe 
pages  cited,  consisting  of  excerpts  from  matters  adduced  by  Counsel 
for  the  Board,  contain  statements  merely  argumentative  of  his  posi¬ 
tion.  We  do  not,  of  course,  intend  to  indicate  any  agreement  with 
such  statements. 
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thought  to  be  under  its  domination  or  control  owed  very- 
considerable  amounts  to  petitioner  for  the  carriage  of  their 
mails  on  petitioner’s  transatlantic  service  prior  to  that  date. 
Because  of  their  doubtful  collectibility  at  that  time,  peti¬ 
tioner  wrote  off  the  accounts  receivable  from  Germany, 
Greece,  and  Hungary  (totaling  $406, 555.44)  and  provided  a 
50%  reserve  against  the  accounts  receivable  from  Portuguese 
Guinea  and  Spain  (which  latter  accounts  totaled  §51,336.24). 
The  total  amount  involved  in  these  write-offs  and  reserves 
was  §432,223.56. 

The  transportation  of  mail  for  which  these  sums  were  to 
be  paid  was  all  performed  in  1941  or  before.  The  instant 
case  was  initiated  at  the  very  end  of  1944.  Yet,  by  its  order 
in  this  proceeding ,  the  Board  seeks  to  reach  back  to  this 
period  of  long  ago  and  to  direct  that  if  collection  of  these  old 
accounts  is  made  by  petitioner ,  such  collection  shall  be  offset 
against  amounts  otherwise  payable  under  mail  rate  orders  of 
the  Board  for  later  periods. 

This  recapture — for  that  is  plainly  what  it  is — of  sums 
earned  by  petitioner  in  a  period  long  since  expired  is  sought  , 
to  be  justified  primarily  by  a  specious  and  unfounded  claim 
that  mail  pay  awarded  in  the  prior  period  had  compensated 
petitioner  for  the  amounts  so  reserved.  In  order  that  the 
Court  may  understand  the  facts  in  this  regard,  it  is  necessary 
to  refer  to  the  previous  rate  proceedings  affecting  petitioner’s 
transatlantic  service. 

In  the  Second  Atlantic  Rate  case,  in  which  petitioner 
sought  but  did  not  obtain  additional  mail  compensation  for 
its  third  weekly  trip,  petitioner  as  part  of  its  case  had  shown 
the  amount  of  §432,223.56,  referred  to  above,  as  an  expense  of 
the  period  there  under  review  (from  June  1,  1940  to  Decem¬ 
ber  13,  1941 ) ,  and  this  amount  appeared  in  the  analysis  of 
petitioner’s  operating  results  contained  in  the  Board’s  opin¬ 
ion  in  that  case.  However,  as  we  have  shown  above  (pp.  S-9), 
the  Board’s  decision  of  July  17,  1944  in  that  case  made  no 
mail  pay  allowance  above  the  amounts  originally  fixed  in 
1939  for  the  first  two  weekly  transatlantic  trips — on  the 
ground  that  the  rate  fixed  in  1939  for  the  first  two  weekly 
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trips  had  resulted  in  earnings  for  the  entire  service  during 
the  period  of  the  Second  Atlantic  Rate  case  in  excess  of  wjhat 
the  Board  deemed  necessary.  In  line  with  its  established 
policy  {supra,  p.  5),  the  Board  made  no  direction  for  the 
repayment  of  these  excessive  earnings.  Indeed,  the  Board 
did  not  even  impose  the  usual  requirement  that  excessive 
earnings  accrued  during  the  pendency  of  a  rate  proceeding 
should  not  be  used  for  dividends  or  constitute  a  part  of  the 
rate  base  until  the  operations  had  reached  a  commercially 
self-sustaining  status.  Neither  did  the  Board,  by  its  order]  in 
the  Second  Atlantic  Rate  case,  in  any  way  reserve  jurisdic¬ 
tion  over  these  foreign  mail  receivables  in  the  event  tljiat 
these  might  become  collectible  at  some  future  time. 

After  the  successful  conclusion  of  the  European  war,  peti¬ 
tioner  determined  that  the  prospect  of  collection  of  these 
amounts  was  such  that  the  German,  Greek,  and  Hungarian 
receivables  should  be  reinstated  to  its  accounts  and  that  ^he 
reserve  against  the  receivables  from  Portuguese  Guinea  ajad 
Spain  should  be  reversed.*  However,  only  a  small  portion  of 
these  amounts  has  as  yet  been  collected. 

In  opposing  the  position  taken  in  petitioner’s  answer  to 
the  order  to  show  cause  in  the  Atlantic  case  (that  the  Atlantic 
services  had  been  on  a  “need”  rather  than  a  “service”  basis  in 
1945),  Counsel  for  the  Board**  contended  that  the  rate  pro¬ 
posed  by  the  order  to  show  cause  was  adequate  and  should  be 
made  final.  Among  the  arguments  advanced  in  this  regard 

*In  the  spring  of  1945  the  German,  Greek,  and  Hungarian  ac¬ 
counts  were  restored  to  petitioner’s  balance  sheet  as  of  December  $1, 
1944,  with  a  partial  reserve  and  a  corresponding  credit  to  earned 
surplus.  By  the  end  of  1945  all  such  reserves  (including  the  50^o 
reserve  against  the  receivables  from  Portuguese  Guinea  and  Spaiiji) 
had  been  reversed. 

♦♦While  the  Post  Office  Department  is  usually  a  party  to  mail 
rate  proceedings  before  the  Board,  the  Government’s  position  is 
maintained  primarily  by  members  of  the  staff  of  the  Board’s  General 
Counsel  (who  are  referred  to  as  “Public  Counsel”).  In  other  words, 
these  mail  rate  proceedings  are  conducted  as  adversary  proceedings 
between  the  carrier,  on  the  one  hand,  and  the  Board’s  economic  aipd 
legal  staff,  on  the  other. 


16 


was  that  since  these  writeoffs  and  reserves  had  been  “al¬ 
lowed”  by  the  Board  “as  part  of  allowable  cost”  for  the  pur¬ 
poses  of  its  decision  in  the  Second  Atlantic  Rate  case,  they 
should  therefore  be  taken  into  account  as  191^5  revenue  in  the 
pending  Atlantic  case  (App.  270-71;  345-6;  362;  423). 

The  Board’s  decision  of  June  9,  1947  appears  to  reject 
the  view  of  Counsel  for  the  Board  that  these  accounts  were 
1945  revenue  items.  However,  the  decision  went  far  beyond 
Counsel’s  proposal  in  its  treatment  of  them.  For,  whereas 
Counsel  for  the  Board  used  these  receivables  only  to  sustain 
the  reasonableness  of  the  total  mail  pay  of  $1,256,000  pro¬ 
posed  by  the  Order  to  Show  Cause,  the  Board’s  decision,  by 
providing  that  these  amounts,  as  collected  from  time  to  time 
in  the  future,  shall  be  offset  by  the  Postmaster  General 
against  mail  payments  otherwise  due  the  carrier,  had  the 
practical  effect  of  reducing  the  mail  pay  actually  allowed  to  a 
figure  $204,000  less  than  that  originally  proposed  by  the 
Board  itself  (App.  422-3). 

(b)  The  “service  charge”  ordered  by  the  Board  to  be  made  to  Pan 

American  Airways  Corporation* 

Petitioner  contends  that  the  Board’s  ruling  reducing  the 
expenses  to  be  taken  into  consideration  for  rate-making  pur¬ 
poses  by  a  “service  charge”  against  Pan  American  Airways  , 
Corporation  is  unsupported  by  substantial  evidence  and  is 
contrary  to  all  the  evidence — and  this  both  as  to  the  making 
of  any  charge  and  as  to  the  specified  amount  directed. 

All  of  petitioner’s  stock  is  owned  by  Pan  American  Air¬ 
ways  Corporation  (hereinafter  sometimes  referred  to  as 
“the  Holding  Company”).  This  corporation,  whose  stock  is 
publicly  held,  is  not  an  operating  company.  In  addition  to 
its  ownership  of  the  stock  of  and  advances  to  petitioner 
(which  constitutes  its  principal  investment),  the  Holding 


♦The  facts  as  to  this  matter  are  set  forth  at  the  following  pages 
of  the  Joint  Appendix:  47-8;  142-5 ;  165-77 ;  238;  259;  265-7 ;  323; 
329-31;  333;  365-405;  42S-30;  443-52;  523.  Certain  of  the  pages 
cited,  consisting  of  excerpts  from  matters  adduced  by  Counsel  for  i 
the  Board,  contain  statements  merely  argumentative  of  his  position. 
We  do  not,  of  course,  intend  to  indicate  any  agreement  with  such 
statements. 
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Company  also  owned  during  1945  stock  interests  in  three 
other  airlines, — Pan  American-Grace  Airways,  Inc.  (herein¬ 
after  referred  to  as  “Panagra” ) ;  Aerovias  Rationales  de 
Colombia  ( hereinafter  referred  to  as  “Avianca” ) ;  and  Ch^na 
Rational  Aviation  Corporation  (hereinafter  referred  to  as 
“CRAC”).  At  the  end  of  1945  this  ownership  interest 
amounted  to  50%  in  the  case  of  Panagra,  4S%  in  the  case  of 
Avianca,  and  20%  in  the  case  of  CRAC.  At  the  beginning 
of  the  year  these  percentages  were  50%,  64%,  and  45%,  re¬ 
spectively.  The  principal  business  of  these  three  airlines  in 
1945  was,  briefly,  as  follows :  In  the  case  of  Panagra,  the  oper¬ 
ation  of  air  transportation  services  from  the  Canal  Zone 
down  the  west  coast  of  South  America  to  Buenos  Aires;  in 
the  case  of  Avianca,  the  operation  of  domestic  air  trans¬ 
portation  services  in  Colombia ;  and  in  the  case  of  CRAC,  the 
conduct  of  air  transportation  services  within  China  and 
between  China,  India  and  Burma.  The  Holding  Company 
renders  many  important  services  to  the  petitioner,  including 
notably  the  procuring  of  all  of  the  funds  required  for  peti¬ 
tioner’s  operations  and  the  conduct  of  all  stockholder  rela¬ 
tionships. 

Most  of  petitioner’s  officers  are  also  officers  of  the  Hold¬ 
ing  Company,  and  certain  of  them  devote  a  relatively  smjill 
amount  of  time  to  the  affairs  of  the  Holding  Company,  as 
do  certain  staff  employees  of  the  petitioner.  The  Holding 
Company  has  no  employees.  It  pays  no  salaries  to  its  of¬ 
ficers,  who  are  paid  only  by  petitioner.  Ro  portion  of  tjie 
salaries  of  those  of  petitioner’s  officers  and  employees  wiio 
spend  time  on  Holding  Company  matters  is  charged  to  the 
Holding  Company.  The  Holding  Company,  on  the  other 
hand,  pays  directly  for  the  services  of  outside  consultants 
such  as  counsel  and  certified  public  accountants,  and  pa|ys 
all  corporate  and  fiscal  expenses  relating  to  the  public  own¬ 
ership  of  its  securities,  their  registration,  listing  and  transfer, 
expenses  relating  to  its  relations  with  its  stockholders  afid 
to  the  procuring  of  funds  (principally  for  petitioner’s  opera¬ 
tions),  and  other  similar  matters.  Ro  expenses  of  this 
character  are  charged  back  by  the  Holding  Company  to  t|ie 
petitioner. 
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In  previous  rate  proceedings  before  the  Board,  question 
had  been  raised  as  to  whether  petitioner  had  made  adequate 
charges  for  service  rendered  to  certain  air  operating  com¬ 
panies,  mostly  incorporated  under  foreign  flags.  But  in  all  of 
the  many  rate  cases  which  petitioner  has  had  before  the  Board, 
not  until  the  instant  cases  has  any  contention  ever  been 
advanced  that  the  petitioner  should  make  a  charge  to  the 
Holding  Company.  This  was  doubtless  for  the  excellent 
reason  that  it  was  realized  that  any  services  performed  by 
petitioner  for  the  Holding  Company  were  principally  for  the 
ultimate  benefit  of  the  petitioner  itself,  and  that  any  residue 
of  services  the  benefit  of  which  did  not  return  to  the  petitioner 
was  more  than  compensated  by  the  expenses,  borne  by  the 
Holding  Company,  which  petitioner  itself  would  have  been 
obliged  to  pay  if  the  Holding  Company  had  not  existed. 

Petitioners  “System  Expense,”*  which  it  prorates  to  its 
operating  divisions  (including  its  Atlantic  and  Alaska  Divi¬ 
sions)  includes  all  salary  and  office  expenses  incurred  in  its 
central  headquarters  offices.  Counsel  for  the  Board  took  the 
position  that  petitioner's  1945  “System  Expense”  should 
have  been  reduced,  before  its  proration  to  petitioner’s  operat¬ 
ing  divisions,  in  the  amount  of  a  hypothetical  “service  fee” 
which,  it  was  argued,  petitioner  should  have  charged  the 
Holding  Company.  Counsel  for  the  Board  contended  that 
this  fee  should  have  been  figured  at  $2S9,S54,  consisting  of 

*This  expense  may,  with  sufficient  accuracy  for  present  pur¬ 
poses,  be  defined  as  petitioner’s  general  overhead  or  administrative 
expense  incurred  principally  at  its  New  York  and  Washington 
offices,  which,  as  set  forth  above  at  page  6,  carry  on  general  super¬ 
vision  of  petitioner’s  several  operating  divisions.  The  term  ‘‘System 
Expense”  has  become  a  convenient  form  of  expression  in  petitioner’s 
rate  cases  before  the  Board  to  distinguish  this  type  of  expense  (which 
is  incurred  by  petitioner  at  its  central  headquarters  offices  for  the 
benefit  of  all  its  operating  divisions),  from  the  operating  and  adminis¬ 
trative  expenses  incurred  directly  by  the  divisions  themselves.  “Sys¬ 
tem  Expense”  is  prorated  by  petitioner  to  its  operating  divisions^  in 
accordance  with  the  method  generally  described  in  the  Board  s  opinion 
of  June  9,  1947  in  the  Atlantic  case  (App.  535-6),  and  the  amount 
so  prorated  is  normally  treated  as  an  allowable  cost  entering  into  the 
mail  rate  of  each  division. 
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25%  of  petitioner’s  Executive  Department  and  Washington 
office  expense. 

It  was  admitted  by  Counsel  for  the  Board  that  t}ie 
amount  of  this  “service  fee”  was  arbitrary  (Brief  of  Public 
Counsel,  to  the  Board,  Feb.  14,  1947,  p.  57;  App.  503). 
While  the  Board  did  not  accept  Counsel’s  figure,  it  agreed 
with  him  in  principle  and  in  its  decision  of  June  9, 1947  in  the 
Atlantic  case,  it  imposed  the  smaller, — but  equally  arbi¬ 
trary, — charge  of  $151,929,  to  be  deducted  from  petitioners 
1945  “System  Expense”  as  a  service  fee  to  the  Holding  Com¬ 
pany  before  allocation  of  the  remainder  among  petitioners 
operating  divisions.  This  amount  was  figured  by  the  Board 
at  15%  of  petitioner’s  Executive  Department  expense  (App. 
539). 

The  Board’s  opinion  of  August  25,  1947  overruling 
petitioner’s  exceptions  in  the  Atlantic  case  disposed  of  peti¬ 
tioner’s  objection  that  this  charge  was  arbitrary  and  with¬ 
out  support  in  the  record  simply  by  referring  to  it  as  Ha 
judgment  allocation”. 


(c)  The  Board’s  reduction  of  the  allowed  rate  of  return  to  7% 

Petitioner  objects  to  the  reduction  of  the  allowed  rate 
of  return  on  the  ground  that  this  vitally  important  issiie 
was  decided  without  notice  and  consequently  without  peti¬ 
tioner’s  having  any  opportunity  to  be  heard. 

As  set  forth  above  (pp.  3-4),  a  “need”  mail  rate,  ip 
addition  to  amounts  required  to  equal  the  excess  of  an  air 
carrier’s  expenses  over  its  non-mail  revenues,  includes  ah 
additional  amount  to  provide  a  fair  return  on  the  carrier’s 
investment.  In  a  line  of  cases  commencing  with  Pan  Ame 
ican-Grace  Aineays,  Inc.  Mail  Rate ,  3  C.  A.  B.  550  (1942), 
the  Board  had  consistently  recognized  that,  in  the  case  of 
operations  outside  the  continental  limits  of  the  United  Stated, 
the  rate  of  this  return  should,  because  of  the  greater  risk& 
involved,  be  higher  than  the  rate  of  return  allowed  in  thj* 
case  of  domestic  operations.  Until  its  instant  decisions  ih 
the  Atlantic  and  Alaska  cases,  the  Board  had  allowed  pe- 
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titioner  a  rate  of  return  on  investment  of  10%  per  annum 
after  taxes  {supra,  p.  4). 

The  rate  proposed  in  the  Board’s  Order  to  Show  Cause  in 
the  Atlantic  case  would  have  resulted,  on  the  basis  of  the 
Board’s  computations,  in  an  overall  rate  of  return  of  9.4% 
after  taxes  ( App.  61) .  The  carrier’s  answer  raised  no  issue  as 
to  the  proposed  rate  of  return  (App.  72).  The  statement  of 
issues  circulated  by  the  Board’s  counsel  at  the  prehearing 
conference  in  the  Atlantic  case  made  no  reference  to  any 
such  issue  (App.  90).  The  notice  of  the  evidence  that  the 
Board’s  counsel  intended  to  introduce,  also  circulated  at  the 
prehearing  conference,  referred  to  “an  exhibit  or  exhibits  on 
the  subject  of  a  fair  rate  of  return”  and  stated  that  the  Gov¬ 
ernment  would,  at  the  hearing,  produce  testimony  on  the 
adequacy  of  the  rate  of  return  provided  by  the  Order  to  Show 
Cause,  but  no  such  evidence  was  ever  introduced  (App.  96). 
The  report  of  the  prehearing  conference  held  on  November 
19,  1946  in  the  Alaska  case  made  no  reference  to  any  rate  of 
return  question  (App.  25). 

In  consequence  of  the  foregoing,  no  evidence  whatever  on 
this  important  subject  was  proffered  or  received  at  the  hear¬ 
ing.  Nevertheless  the  Board’s  decisions  in  both  the  Atlantic 
and  Alaska  cases  reduced  the  allowed  rate  of  return  from 
the  customary  10%  to  7%  per  annum,  on  the  ground  that 
these  cases  involved  past  periods,  as  to  which  petitioner  was 
no  longer  exposed  to  any  risk  of  financial  loss. 

THE  STATUTES  AND  REGULATIONS  INVOLVED 

The  statutory  provisions  involved  in  these  cases  are 
Sections  405  (i)  (52  Stat.  994,  49  U.  S.  C.  4S5(i) ) ;  406(a) 
and  (b)  (52  Stat.  99S,  49  U.  S.  C.  4S6(a)  and  (b) ) ;  1005(f) 
(52  Stat.  1023,  49  U.  S.  C.  645(f) ) ;  and  1006  (52  Stat.  1024, 
49  U.  S.  C.  646)  of  the  Civil  Aeronautics  Act  of  193S;  and 
Sections  5(a)  (60  Stat.  239,  5  U.  S.  C.  1004(a) ) ;  7(c)  (60 
Stat.  241,  5  U.  S.  C.  1006(c)) ;  and  10(e)  (60  Stat.  243,  5 
U.  S.  C.  1009(e))  of  the  Administrative  Procedure  Act. 
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Tlie  regulations  involved  are  Sections  285.7  and  285.13  of 
the  Board’s  Economic  Regulations. 

The  foregoing  statutory  provisions  and  regulations  are 
set  forth  in  the  Appendix  to  this  brief. 

. 

STATEMENT  OF  POINTS 

I  . 

I.  The  Foreign  Mail  Receivables. 

1.  The  Board’s  decision  in  the  Atlantic  case  consti¬ 
tutes  an  attempt,  in  a  proceeding  initiated  in  December,  1944, 
to  recapture  assets  of  petitioner  earned  and  owned  prior 
to  December  7,  1941,  beyond  the  Board’s  legal  power. 

2.  The  Board’s  decision  in  the  Atlantic  case  is  in  errjor 

because  it  proceeded  on  the  demonstrably  mistaken  assump¬ 
tion  that  failure  to  deprive  petitioner  of  these  foreign  mail 
receivables  would  result  in  double  payment  by  the  Goveiln- 
ment.  | 

3.  The  Board’s  decision  in  the  Atlantic  case  is,  in  effect, 
an  attempt  to  rewrite  the  order  in  the  Second  Atlantic  Rate 
case  and  is  beyond  the  power  of  the  Board. 

BE.  The  “Service  Charge  to  Pan  American  Airways 

Corporation. 

4.  The  Board’s  decisions  in  the  Atlantic  and  Alaska 
cases  reducing  petitioner’s  expenses  because  of  a  “service 
charge”  against  Pan  American  Airways  Corporation,  wejre 
made  without  findings,  were  not  supported  by  substantial 
evidence,  were  contrary  to  the  evidence,  and  were  therefore 
in  violation  of  the  Civil  Aeronautics  Act,  the  Administrative 
Procedure  Act,  and  the  due  process  clause  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 
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HI.  The  Reduction  of  the  Allowed  Rate  of  Return, 

5.  The  Board’s  decisions  in  the  Atlantic  and  Alaska  cases 
reducing  the  allowed  rate  of  return  to  7%  were  made  with¬ 
out  timely  and  adequate  notice  to  petitioner,  and  therefore 
violated  the  Board’s  own  Rules  of  Practice,  the  Civil  Aero¬ 
nautics  Act,  the  Administrative  Procedure  Act,  and  the 
due  process  clause  of  the  Fifth  Amendment  to  the  Constitu¬ 
tion  of  the  United  States. 

SUMMARY  OF  ARGUMENT 

I.  The  foreign  mail  receivables.  Since  the  decision  in  the 
instant  cases,  the  Board  has  authoritatively  determined  that 
it  is  without  legal  power  in  a  mail  rate  proceeding  either  to 
add  to  or  to  subtract  from  the  assets  of  a  carrier  for  a  period 
prior  to  the  date  when  the  proceeding  was  instituted.  Yet 
here,  in  a  proceeding  instituted  on  December  30,  1944,  the 
Board  has  sought  to  recapture  assets  created  by  activities 
carried  on  prior  to  December  7,  1941  and  fully  owned  by  the 
carrier  on  that  date. 

The  Board  attempts  to  justify  this  action  on  the  ground 
of  the  accounting  treatment  which  the  carrier  had  given  to 
these  items,  but  this  cannot  be  sustained.  Moreover,  the 
attempt  to  support  this  recapture  on  the  ground  that  any 
other  course  would  involve  double  payment  by  the  Govern¬ 
ment  rests  on  what  appears  to  be  a  misunderstanding  of  the 
facts  and  certainly  is  a  misstatement  of  them.  Even  if  the 
Board’s  attempted  recapture  of  these  items  would  be  sustain¬ 
able  if  they  had  not  figured  in  a  prior  proceeding,  which  it 
would  not  be,  the  order  actually  made  must  be  set  aside  as 
an  attempt  to  rewrite  the  final  order  handed  down  by  the 
Board  more  than  three  years  previously  in  the  Second  Atlan¬ 
tic  Rate  case. 

II.  The  “service  charge ”  to  Pan  American  Airways  Cor¬ 
poration.  The  Board’s  order  in  this  respect  was  erroneous 
because  of  the  complete  absence  of  evidence  to  support  any 
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charge  of  this  nature  and  because  the  Board’s  determination 
of  this  charge  was  simply  pulled  out  of  the  air  and  is  un¬ 
supported  either  by  evidence  or  by  findings. 

III.  The  reduction  of  the  allowed  rate  of  return,  bur 
argument  on  this  issue  relates  entirely  to  the  requirement 
of  a  fair  hearing.  Obviously  the  rate  of  return  is  one  of  the 
most  important  items  in  any  rate  case.  Had  the  Board  gihren 
the  slightest  notice  that  any  change  was  contemplated  in 
the  rate  of  return  that  had  been  uniformly  allowed  by  it  in 
similar  cases  over  the  last  five  years,  petitioner  would  have 
adduced  evidence  on  this  vital  issue.  The  steps  taken  by  the 
Board  not  only  afforded  no  notice  that  any  change  was  con¬ 
templated  but  gave  petitioner  every  reason  to  believe  that  this 
was  one  point  as  to  which  there  "was  no  difference  of  view  be¬ 
tween  it  and  the  Board.  The  Board’s  opinion  was  the  first 
reference  to  the  entirely  new  theory  proposed.  Such  action 
by  an  administrative  agency  does  not  afford  the  hearing 
which  Congress  required. 

ARGUMENT 

I. 

THE  FOREIGN  MAIL  RECEIVABLES. 

A.  The  Board’s  decision  constitutes  an  attempt,  in  a  proceed¬ 
ing  initiated  in  December  1944,  to  recapture  assets  of  peti¬ 
tioner  earned  and  owned  prior  to  December  7,  1941,  be¬ 
yond  the  Board’s  legal  power. 

Subsequent  to  its  decision  in  the  present  Atlantic  case,  tjhe 
Board  has  determined  that,  despite  the  provisions  of  Section 
406(a)  of  the  Act  empowering  the  Board  to  make  “rat}es 
effective  from  such  date  as  it  shall  determine  to  be  propeif,” 
it  is  without  legal  power  either  to  increase  or  to  diminish 
earnings  of  an  air  carrier  accrued  prior  to  the  institution 
of  a  rate  proceeding.  Pennsylvania  Central  Airlines  Ctyr- 
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poration  and  Transcontinental  &  Western  Air,  Inc.  Mail 
Rates  (C.  A.  B.  Docket  JS'os.  484, 2S49,  mimeographed  opinion 
dated  December  2,  1947).  Yet  this  is  precisely  what  the  \ 
Board  has  done  here.  Indeed,  as  we  will  show  below  (infra, 
pp.  29-32),  this  has  since  been  specifically  conceded  by  one  of  ! 
the  members  of  the  Board  who  joined  in  the  present  decision. 

The  proceedings  before  the  Board  in  the  Atlantic  case 
were  not  commenced  until  December,  1944.  The  receivable 
items  here  involved  were  earned  by  petitioner  prior  to  Pearl 
Harbor.  They  were  amounts  earned  by  activities  carried 
on  in  1940  and  1941  just  as  much  as  amounts  receivable  for  i 
the  carriage  in  those  years  of  passengers  or  express.  The  fact 
that  they  had  not  been  collected  at  December  7, 1941,  or  even 
when  this  proceeding  commenced,  has  not  the  slightest  bear¬ 
ing  on  their  legal  status.  If  petitioner  had  conveyed  all  of 
its  property  prior  to  December,  1944,  these  receivables  would 
have  passed  under  the  conveyance,  and  this  irrespective  of 
whether  they  had  been  written  off  or  reserved  against.  If 
petitioner  had  been  adjudicated  a  bankrupt  prior  to  Decem¬ 
ber,  1944,  these  receivables  would  have  passed  to  a  trustee 
and  their  proceeds  would  have  been  payable  to  him  no  matter  i 
how  long  collection  was  deferred.  In  re  Lighthall ,  221  F. 

791  (N.  D.  N.  Y.,  1915) ;  Tuffy  v.  Nichols,  120  F.  (2d)  906 
(C.  C.  A.  2d,  1941). 

From  an  accounting  standpoint  also  these  items  belong 
to  the  period  when  they  were  earned  and  not  to  that  in 
which  they  may  be  collected.  The  Board’s  prescribed  System 
of  Accounts  require  petitioner  to  account  for  its  revenues 
and  expenses  on  the  accrual  basis.*  TJnder  this  method  of 
accounting  the  translation  into  cash  of  accounts  receivable 

♦The  Board’s  “Uniform  System  of  Accounts  for  Air  Carriers”- 
(C.  A.  B.  Form  41  Manual,  January  1,  1947)  provides  (p.  1-2) 
that  “air  carriers  shall  keep  their  accounting  books  and  records  on 
a  quarterly  basis  and  all  transactions  applicable  to  each  quarter,  as 
nearly  as  may  be  ascertained,  shall  be  properly  recorded,  including 
full  accruals  and  adjustments  so  the  accounts  for  each  quarter  prop¬ 
erly  reflect  the  results  of  operations  for  that  quarter.”  (Italics 
supplied. ) 
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earned  in  a  past  period  is  revenue  earned,  not  during  the 
period  of  collection,  but  during  that  of  accrual.  The  prin¬ 
ciple  that  collections  of  a  receivable  are  income  of  the  year 
when  the  receivable  was  earned  and  not  of  the  year  wl|en 
the  collection  is  made  applies  equally  where,  at  the  end  of 
the  year  in  which  the  receivables  were  earned,  the  carrier 
has  reserved  against  them  or  written  them  off.  The  Board’s 
System  of  Accounts  contemplates  that  large  revenue,  ex¬ 
pense  or  income  items  “not  included  in  the  accounts  for 
the  period  to  which  they  apply”  shall  not  be  entered  in  the 
ordinary  accounts  relating  to  subsequent  years  but  shall  be 
charged  or  credited  to  the  surplus  account  (CAB  Form  41 
Manual,  January  1,  1947,  pp.  1-2,  15-3). 

Both  from  the  standpoint  of  actuality  and  from  that 
of  accounting,  therefore,  it  is  the  period  during  which  thejse 
amounts  were  earned  which  is  significant  rather  than  t^ie 
period  of  their  collection.  They  are  just  as  much  a  pre- 
Pearl  Harbor  item  now  as  they  would  have  been  if  they  had 
been  collected  prior  to  Pearl  Harbor.  The  accounting  opera¬ 
tions,  which  were  designed  to  present  the  financial  results 
of  petitioner’s  services  on  a  conservative  basis,  had  no  effept 
whatever  on  the  legal  status  of  these  assets.  Whether  or 
not  written  off  or  reserved  against,  they  remained  petitioners 
property,  which  petitioner  could  sell  or  distribute  to  its  stock¬ 
holders.  The  present  order  of  the  Board  thus  is  just  as  much 
recapture  of  a  prior  period  item  as  if  these  receivables  had 
all  been  collected  before  the  proceeding  in  the  Atlantic  ca&e 
commenced. 

The  Board  attempts  to  justify  this  action  upon  the  basis 
that  the  treatment  of  these  items  in  1941  as  of  dubious  col¬ 
lectibility  “effectively  separated”  them  from  the  period  ih 
which  they  were  earned  and  passed  them  on  to  some  subse¬ 
quent  period  (App.  529). 

Just  what  does  this  “effective  separation”  argument  mean? 

Suppose  that  these  receivables  had  been  earned,  not  ip 
1940  and  1941  when  a  rate  case  was  pending,  but  in  the  latter 
part  of  1939  when  one  was  not.  The  established  view  of  the 
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Board  is  that  during  such  a  period  a  carrier’s  revenues  and 
expenses  are  its  own  concern  and  no  one  else’s — that  a  defi¬ 
ciency  of  earnings  in  such  a  period  cannot  be  made  the  basis 
for  a  rate  award  nor  an  excess  for  a  recapture.  Pennsylvania 
Central  Airlines  Corporation  and  Transcontinental  &  West¬ 
ern  Air,  Inc.,  Mail  Rates,  supra.  Foreign  mail  pay  earned 
and  collected  by  petitioner  during  such  a  period,  admittedly 
could  have  no  effect  on  any  subsequent  rate  proceeding.  So 
also  with  foreign  mail  pay  earned  but  not  collected.  Like¬ 
wise  it  would  not  be  seriously  suggested  in  such  a  case  that 
if  the  carrier  had  thought  it  prudent  to  establish  a  reserve 
against  such  receivables  or  to  write  them  off,  this  would 
in  any  way  alter  the  situation.  It  would  be  recognized  that 
although  in  a  subsequent  rate  period  the  carrier  might  trans¬ 
late  into  cash  receivables  which  were  not  reflected  in  its  bal¬ 
ance  sheet  as  fully  collectible,  this  would  be  a  collection  of 
receivables  earned  at  such  a  time  that  they  were  not  the 
Board’s  concern.  The  fact  that  here  the  receivables  icere 
earned  during  a  prior  rate  period  cannot  justify  a  different 
result — unless,  as  seems  to  be  asserted  by  the  Board  in  a 
sentence  that  is  a  masterpiece  of  deliberate  ambiguity  (App. 
529),  the  accounting  treatment  which  petitioner  gave 
these  items  led  to  its  having  already  received  compensation 
for  them  in  the  Second  Atlantic  Rate  case.  We  shall  deal 
fully  with  this  contention  below  (pp.  32-37). 

Let  us  test  out  the  “effective  separation”  argument  with 
another  case.  Suppose  that  in  1941  Pan  American  had  in 
fact  incurred  an  item  of  expense,  e.g.,  for  foreign  taxes  or 
airport  charges,  but  that  as  a  result  of  the  wTar  the  existence 
of  this  expense  had  not  become  known  until  1945.  If  a 
write-off  or  a  reserve  “effectively  separates”  an  item  of 
revenue  from  the  period  in  which  it  was  earned,  certainly 
such  ignorance  of  an  item  that  it  never  gets  in  the  accounts 
at  all  should  be  equally  “effective”.  Would  the  Board’s  staff 
permit  such  an  item  to  be  considered  in  determining  the  fair 
and  reasonable  rate  for  1945? 

Let  us  take  a  third  illustration,  one  even  closer  to  the 
actual  facts.  In  the  cases  of  Spain  and  Portuguese  Guinea, 
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petitioner  established  a  reserve  of  only  50%.  Suppose  that 
in  1945  or  thereafter,  it  is  determined  that  the  collections 
on  these  accounts  will  be  less  than  50%.  Will  this  loss  be 
taken  into  account  in  a  rate  case  relating  to  these  later  yearg? 
Yet  if  a  reserve  “effectively  separates”  revenues  where  it 
proves  excessive,  why  does  it  not  do  the  same  where  it  turns 
out  to  be  inadequate? 

These  cases  show  the  “effective  separation”  argument 
is  simply  a  form  of  words,  designed  to  conceal  that  what 
the  Board  has  done  is  to  recapture  1940-1941  earnings  to 
precisely  the  same  extent  as  if  it  had  ordered  petitioner  jto 
hand  over  the  same  amount  of  petitioner’s  1940-1941  pas¬ 
senger  revenues.  The  write-offs  and  reserves  and  thejir 
subsequent  reversal  had  one  importance  and  one  only.  The 


entries  made  in  petitioner’s  accounts  in  1944  and  1945 
brought  the  pre-Pearl  Harbor  foreign  mail  receivables  to 
the  attention  of  a  new  set  of  Board  accountants  and  Board 
members  who  thought  their  predecessors  in  the  Second 
Atlantic  Rate  case  had  made  a  mistake  in  leaving  these  as 
the  petitioner’s  property. 


The  Board’s  opinion  advances  certain  practical  arguments 
as  to  why  it  must  be  free  to  consider  these  prior  period  iteijis 
in  a  subsequent  period.  We  shall  show  these  to  be  unsound, 
without,  however,  conceding  that,  if  the  case  were  otherwise, 


this  could  justify  the  result  reached. 

First  it  is  claimed  that  “The  absence  of  such  possibility 
would  tend  to  forestall  all  current  decisions  until  futulre 


developments  could  be  accurately  foreseen — an  obviously  im¬ 
practical  restriction  upon  either  management  or  a  regulatory 
agency”  (App.  529).  The  answer  to  this  is  that  the  regulatory 
agency  is  free,  in  fixing  mail  pay  for  any  period,  to  review  the 
reasonableness  of  reserves  set  up  by  management  against 
revenues  in  the  period  in  respect  of  which  they  are  set  up,  pre¬ 
cisely  as  it  reviews  the  reasonableness  of  other  reserves.  In  an 
extreme  case,  if  this  were  not  deemed  sufficient  protection, 
the  Board  might  even  retain  jurisdiction  by  a  proper  reserva¬ 
tion  in  its  order  dealing  with  the  period  when  this  occurred. 
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However,  where  the  regulatory  agency  has  neither  disap¬ 
proved  the  reserve  as  excessive  nor  made  any  such  reserva¬ 
tion  of  jurisdiction,  the  collection  of  revenues  above  the 
amount  reserved  does  not  make  such  collection  a  future 
period  item. 

Second  it  is  claimed  that  “If  the  principle  is  accepted  that 
a  revenue  item  may  be  removed  from  a  current  period  when 
collection  channels  are  obstructed  but  that  it  must  be  returned 
to  the  same  period  when  and  if  the  obstructions  are  removed, 
the  effect  would  be  to  exclude  such  revenue  items  from  con¬ 
sideration  at  all.  The  Act  provides  for  no  such  exception  of 
any  revenue  items”  (App.  529-30).  Here  the  answer  is  two¬ 
fold.  In  the  first  place,  in  dealing  with  a  rate  case  period 
the  Board  has  complete  control  of  the  extent  to  which  a 
“revenue  item  may  be  removed”  from  that  period;  it  may 
disapprove  of  a  reserve  or  write-off  or,  in  approving,  may 
retain  jurisdiction  over  the  asset  if  collected.  Here  it  did 
neither.  The  second  is  that  the  Board  itself  has  insisted 
that  all  items  must  be  taken  into  consideration  only  in 
the  period  to  which  they  properly  belong,  and  that  if  an 
item  is  not  taken  into  account  in  such  a  period,  it  may  not 
be  thereafter.  Where  an  item  of  expense  relating  to  a  prior 
period  lias  turned  up  during  the  pendency  of  a  proceeding 
relating  to  a  subsequent  one,  the  Board  refuses  to  consider 
it.  National  Airlines ,  Inc.,  Mail  Rates,  4  C.  A.  B.  567  (1944). 
The  general  principle  adopted  by  the  Board  has  not  been  that 
every  item  of  revenues  or  expense  shall  be  considered  regard¬ 
less  of  the  period  in  which  it  falls,  but  rather  that  each  rate 
case  period  has  been  treated  as  a  self-contained  unit,  that 
cases  have  been  decided  in  the  light  of  all  the  facts  as  to 
revenue  and  expense  available  with  respect  to  a  particular 
period  at  the  time  when  the  cases  are  finally  determined, 
and  that  if  some  development  affecting  the  period  has  oc¬ 
curred  later — assuming,  of  course,  that  there  had  been  no 
concealment,  such  a  development  cannot  be  considered  in  a 
case  dealing  with  a  subsequent  period.  If  the  Board  had 
wished  these  foreign  mail  receivables  to  constitute  an  excep- 
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tion  to  this  general  principle,  the  time  for  providing  as  to 
this  would  have  been  in  the  Second  Atlantic  Rate  case,  piot 
now  as  an  afterthought  in  the  third. 

Moreover,  this  argument  seems  to  assume  that  mail  pay- 
cases  will  be  pending  continuously.  Certainly  if  these  ac¬ 
counts  had  been  collected  after  the  conclusion  of  the  Second 
Atlantic  Rate  case  but  prior  to  the  institution  of  the  present 
proceeding,  they  could  not  be  taken  into  account  in  deter¬ 
mining  a  reasonable  rate  from  January  1,  1945.  The  result 
cannot  be  different  if  they  are  collected  thereafter. 

It  may  be  possible  to  explain,  but  not  to  justify,  ^he 
Board’s  action  in  the  present  case  on  the  basis  that,  at  ^he 
time  of  its  decision  here,  the  Board’s  views  as  to  its  lack)  of 
legal  power  to  take  action  with  respect  to  a  period  prioh  to 
that  when  a  rate  case  was  initiated  had  not  been  completely 
formulated.  Such  a  formulation  has  come  with  the  decision 
in  December,  1947,  in  the  Pennsylvania  Central  case  (su^ra, 
pp.  5-6),  some  months  after  this  case  was  decided  and  eten 
after  this  appeal  had  been  taken.  The  Pennsylvania  Central 
decision  was  reached  by  a  divided  vote,  with  Member  Bee, 
who  had  concurred  in  the  opinion  in  the  present  case,  dis¬ 
senting.  In  this  opinion  Member  Lee  cited  the  decision  here 
under  review  as  a  case  where  the  Board  had  cc actually  exer¬ 
cised  its  power  to  set  a  retroactive  rate ”  so  that  if,  as  now 
held,  the  Board  has  no  such  power,  the  present  decision  can¬ 
not  stand.  We  quote  from  Member  Lee’s  opinion: 

“No  opinion  has  ever  been  issued  by  the  Board 
which  stated  that  the  Board’s  power  to  issue  a  retro¬ 
active  rate  is  in  any  way  limited.  As  pointed  out  above, 
however,  there  are  numerous  decisions  in  which  the 
Board  actually  exercised  its  power  to  set  a  retroactive 
rate.  As  recent  as  August  27,  1947,  the  Board  exer¬ 
cised  this  power  when  its  rate  order  became  effective 
in  the  Pan  American  rate  case,  Docket  No.  1706  [  :he 
present  Atlantic  case].  Under  Section  405 (i)  of  i;he 
Act,  the  Post  Office  Department  fixes  the  rates  at 
which  foreign  countries  are  to  pay  for  the  carriage  of 
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such  mails  and  has  the  responsibility  for  effecting 
collection  of  amounts  due,  but  such  amounts  are  the 
property  of  the  carrier.  At  the  end  of  the  year  1941, 
Pan  American  had  various  uncollected  foreign  mail 
accounts  from  Axis  or  Axis  dominated  countries  and 
set  up  reserves  of  approximately  $432,000  to  cover 
these  amounts.  In  the  Trans- Atlantic  Rate  case, 
Docket  No.  370  [the  Second  Atlantic  Rate  case],  de¬ 
cided  July  17,  1944,  the  Board  included  as  an  allow¬ 
able  cost  the  amount  of  $432,000  as  a  provision  for  a 
reserve  for  uncollectible  foreign  mail  accounts  receiv¬ 
able.  In  its  opinion  which  became  effective  August  27, 
1947,  Docket  No.  1706,  the  Board  stated  that  'any 
amounts  which  have  been  or  in  the  future  shall  be 
collected  on  account  of  the  $432,224  foreign  mail  pay 
receivables  here  in  issue  shall  be  offset  by  the  Post¬ 
master  General  against  mail  payments  otherwise  due 
the  respondent,  without  regard  to  whether  such  pay¬ 
ments  originate  from  services  performed  by  the  re¬ 
spondent’s  Atlantic  Division  or  from  services  per¬ 
formed  by  any  of  its  other  operating  divisions.’ 

“Pan  American  has  now  appealed  the  Board’s  de¬ 
cision  in  Docket  No.  1706  with  the  Court  of  Appeals 
of  the  District  of  Columbia,  contending,  among  other 
things,  that  the  treatment  of  the  1940-1941  foreign 
mail  receivables  prescribed  by  the  Board  amounts  to 
a  recapture  of  Pan  American’s  earnings  beyond  the 
power  of  the  Board.  In  its  petition  to  the  court,  Pan 
American  argues  that  whatever  power  the  Board  may 
have  had  with  respect  to  these  1940-1941  foreign  mail 
receivables,  such  power  was  exhausted  when  the  Board 
made  its  final  determination  in  the  previous  rate  case, 
Docket  No.  370.  Pan  American  takes  the  position  that 
the  proviso  in  the  Board’s  order,  Docket  No.  1706, 
relating  to  these  receivables  is  an  attempt  to  deal  in  a 
case  relating  to  1945  with  issues  which  were  com¬ 
pletely  disposed  of  in  the  previous  case,  Docket  No. 
370.  Pan  American  thus  argues  that  once  the  Board 
has  made  a  rate  order  final,  such  as  that  in  Docket 
No.  370,  the  Board  is  without  power  to  make  new  de¬ 
terminations  on  matters  which  should  properly  have 
been  dealt  with  by  such  order. 

“It  should  be  noted  that  a  final  order  of  the  Board 
in  Docket  No.  370  [the  Second  Atlantic  Rate  easel 
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was  issued  on  July  17,  1944,  and  the  proceeding  in 
Docket  1706  [the  present  Atlantic  case]  was  not  insti¬ 
tuted  until  December  30,  1944.  Nevertheless,  the 
Board  exercised  its  retroactive  power  in  connection 
with  a  matter  which  occurred  four  years  prior  to  |the 
institution  of  the  proceeding  and  which  was  disposed 
of  by  final  order  of  the  Board  six  months  prior  to  the 
institution  of  the  proceeding.  In  this  connection  it  is 
interesting  to  note  the  language  of  the  majority  in 
the  instant  proceeding  which  states  as  follows : 

I 

‘We  should  be  allowed  as  a  matter  of  effective 
administration  to  rest  upon  the  assumption  that 
so  long  as  the  carrier  interposes  no  objection  to 
an  existing  rate,  the  situation  requires  no  par¬ 
ticular  relief  whether  in  the  form  of  revision  of 
rates  or  otherwise.  The  carrier  should  be  enabled 
to  rest  upon  a  similar  assumption  until  some  ac¬ 
tion  by  us  is  initiated.  Any  other  approach  wopld 
mean  that  those  important  relationships  between 
the  carrier  and  the  government  which  center  about 
rates  and  which  at  the  time  are  deemed  satisfac¬ 
tory  by  both  parties  and  upon  which  both  parties 
have  acted  and  planned  could  later  be  re-examified 
and  reshaped.  This  would  imperil  stability  both 
from  the  standpoint  of  the  government  and  of  the 
carrier,  for  it  is  idle  to  talk  of  rates  being  fixed  if 
at  any  time  thereafter  they  could  be  retroactively 
revised.’ 

“W’hile  it  is  not  my  purpose  to  pass  upon  the  merits 
of  Pan  American’s  contentions  in  this  dissent,  yet  it 
is  impossible  to  reconcile  the  majority’s  position  in 
the  instant  proceeding  with  the  action  taken  by  tjie 
Board  in  the  Pan  American  case,  Docket  No.  17C)6. 
In  my  opinion  these  two  decisions  are  inconsistent, 
and  it  must  be  concluded  that  the  majority  lias  now 
reversed  itself  on  the  position  taken  in  the  Pan  Ameri¬ 
can  case  in  August  of  this  year.”  (Dissenting  opinion, 
pp.  5-7). 

The  majority  opinion  in  the  Pennsylvania  Central  cake 
made  no  attempt  to  deal  with  this  phase  of  Member  Leej’s 
dissent.  It  is  quite  conceivable  that  the  majority  agreed 
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that  it  was  reversing  the  position  taken  in  this  proceeding. 
Possibly  if  these  appeals  had  not  been  pending,  it  would  have 
felt  freer  to  say  so. 

The  point  made  in  Member  Lee’s  dissent  in  the  Pennsyl¬ 
vania  Central  case  is  of  particular  importance  in  view  of  the 
small  number  of  members  who  partook  in  deciding  the  present 
case.  Of  the  then  five  members  of  the  Board,  only  three, 
Landis,  Ryan  and  Lee,  participated  in  the  decision  here  under 
review.  The  other  two,  Branch  and  Young,  who  has  since 
resigned,  took  no  part.  If  the  case  were  again  to  come  before 
the  Board,  it  is  now  clear  that  Member  Lee,  who  would  be 
bound  by  the  result  reached  in  the  Pennsylvania  Central  case 
over  his  dissent,  would  feel  constrained  to  vote  against  the 
disposition  here  made  of  the  1940-41  foreign  mail  receivables. 
Chairman  Landis’  term  expired  on  December  31,  1947  and 
he  was  not  reappointed.  Hence,  of  the  entire  authorized  mem¬ 
bership  of  the  Board,  there  is  only  one  member,  Ryan,  who 
can  even  be  argued  as  being  on  record  in  favor  of  the  deter¬ 
mination  here  reached,  and  no  one  can  tell  whether  or  not 
he  agrees  with  Member  Lee  as  to  the  inconsistency  between 
the  action  here  taken  and  the  decision  in  the  Pennsylvania 
Central  case. 

B.  The  Board’s  decision  as  to  the  foreign  mail  receivables 
proceeded  on  the  mistaken  assumption  that  failure  to  de¬ 
prive  petitioner  of  them  would  result  in  double  payment 
by  the  Government.  This  is  not  the  fact.  The  Board  in  the 
Second  Atlantic  Rate  case  neither  allowed  petitioner  any 
additional  mail  pay  because  of  these  items  nor  did  it  take 
any  other  action  which  would  make  it  equitable  that  peti¬ 
tioner  now  be  deprived  of  them. 

We  have  suggested  above  (pp.  25-6)  that  if  the  foreign 
mail  receivables  here  in  question  had  been  earned  at  a  time 
when  no  rate  proceeding  was  pending,  e.g.,  in  the  latter  part 
of  1939,  the  Board  would  not  have  thought  of  requiring  that 
future  collections  of  these  prior  period  items  should  be  ap¬ 
plied  against  rates  that  would  otherwise  be  payable  for  a 
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future  period.  On  such  facts  it  would  have  been  as  apparent 
to  all  the  members  as  it  now  is  to  Member  Lee  that  any  such 
requirement  would  be  precisely  what  the  Board  has  just  rtjiled 
it  has  no  power  to  do — namely,  reaching  back  into  a  period 
prior  to  the  date  when  the  rate  proceeding  was  initiated.  We' 
believe  the  reason  why  the  Board  fell  into  the  error  that  it  did 
in  this  case  was  that  it  allowed  itself  to  become  persuaded 
by  its  legal  and  economic  staff  that  petitioner’s  accounting 
treatment  of  the  1940-1941  foreign  mail  receivables  upon  the 
entry  of  the  United  States  into  the  war  had  led  in  s^me 
way  to  its  being  compensated  by  the  award  of  United  States 
mail  pay  in  the  Second  Atlantic  Rate  case,  and  that  if  the 
Board  did  not  now  deprive  petitioner  of  these  amounts,  peti¬ 
tioner  would  receive  them  twice.*  The  fact  is,  however, 
that  nothing  was  ever  allowed  petitioner  in  respect  of  these 
write-offs  and  reserves,  and  that  the  statement  on  this  sub¬ 
ject  which  found  its  way  into  the  Board’s  opinion  is  the  height 
of  sophistry. 

Throughout  the  presentation  of  Counsel  for  the  Board  on 
this  subject  of  the  foreign  mail  receivables  ran  the  idea  tljiat 
the  original  reserve  against  these  receivables  was  “allowed” 
as  “part  of  allowable  cost”  by  the  Board  in  its  decision  in 
the  Second  Atlantic  Rate  case.  The  Board’s  decision  of 
June  9, 1947  in  the  pending  Atlantic  case  in  substance  adopts 
this  position,  stating  (App.  529) : 

“But,  the  charge-off  of  the  asset  and  consequent  can¬ 
cellation  of  the  revenue  in  1941,  produced  the  effect 
of  increasing  the  respondent’s  need  which  was  com¬ 
pensated  by  United  States  mail  pay  subsidies  foufrd 


to  be  fair  and  reasonable  after  full  consideration 
the  facts  then  of  record.” 


of 


♦Whether,  if  this  were  true,  it  would  or  would  not  have  legal 
significance,  we  need  not  debate.  For,  as  counsel  for  petitioner 
stated  to  the  Board  at  the  argument  in  the  present  cases,  petitioner 
would  not  ask  for  or  accept  such  double  payment  whatever  its  legal 
rights  might  be  (App.  510-12). 


34 


On  tins  point  the  Board’s  final  order  of  August  25,  1947 
adopted  the  opinion  of  June  9,  1947  without  further  discus¬ 
sion. 

If  this  statement  is  read  witli  a  microscope,  it  will 
be  found  that  it  does  not  say  that  “the  charge-off  of  the 
asset  and  consequent  cancellation  of  the  revenue  in  1941” 
increased  the  petitioner’s  prewar  “need”  for  mail  pay,  and 
ihat  this  increased  need  was  compensated  by  additional  sub¬ 
sidies  fixed  in  the  light  of  that  increased  need.  It  does  not 
say  this  because  its  author,  whoever  he  may  have  been, 
knew  that  this  simply  was  not  the  fact.  But  it  is  framed  to 
give  precisely  this  impression  to  anyone  who  does  not  bring  to 
its  reading  noth  great  care  and  a  detailed  knowledge  of  the 
facts.  The  artistry  is  so  great  that  it  is  hard  to  believe  it 
could  have  been  unconscious. 

The  fact  is  that  “ the  charge-off  of  the  asset  and  consequent 
cancellation  of  the  revenue  in  191/1”  did  not  affect  the  mail 
pay  received  by  petitioner  in  the  Second-  Atlantic  Rate  case 
or  any  other  rate  case  by  one  cent. 

As  we  have  shown  above  (pp.  7-9),  petitioner’s  1940-41 
mail  pay  “need”  was  compensated  for  “by  United  States 
mail  pay  subsidies”  which  had  been  fixed  in  1999,  in  the 
First  Atlantic  Rate  case,  long  before  the  amounts  in  question 
had  been  earned,  much  less  written  off.  What  the  Board  did 
in  the  Second  Atlantic  Rate  case  was  to  refuse  petitioner’s 
request  for  an  increase  in  the  rates  fixed  in  1939  in  order  to 
provide  for  additional  services  rendered  by  petitioner  during 
1940  and  1941.  And  the  Board  refused  this  in  spite  of  peti¬ 
tioner’s  increased  “need”  resulting  from  the  charge-off  of 
these  foreign  mail  receivables, — on  the  ground  that  the  peti¬ 
tioner's  earnings  under  the  rates  established  in  1939  for  the 
first  two  weekly  transatlantic  trips  had  provided  an  adequate 
return  with  respect  to  all  the  Atlantic  services  during  1940 
and  1941. 

Anv  claim  that  the  write-off  of  these  receivables  led  to 
petitioner’s  receiving  a  single  penny  of  additional  mail  pay 
is  therefore  completely  unfounded.  If  such  additional  mail 
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pay  had  been  received,  petitioner  would  not  for  one  moment 
be  claiming  these  amounts  here,  whatever  its  technical  rights 
in  the  matter  might  be.  That  was  what  was  meant,— fand 
all  that  was  meant, — by  the  statement  of  counsel  for  peti¬ 
tioner  at  the  oral  argument  in  the  Second  Atlantic  Rate  iase, 
which  the  Board's  opinion  in  the  pending  Atlantic  case  has 
torn  from  its  context  in  an  apparent  attempt  to  show  prior 
acquiescence  by  petitioner  in  the  course  now  sought  to  be 
taken  by  the  Board.  In  its  opinion  of  June  9,  1947,  the 
Board  said  (App.  528)  : 

“At  the  oral  argument  in  the  previous  Transatlantic 
case,  counsel  for  Pan  American,  in  arguing  that  the 
Board  should  allow  a  reserve  for  uncollectible  foreign 
mail  accounts,  stated  that  if  the  accounts  were  ever 
collected  at  a  future  date,  the  Board  could  take  cog¬ 
nizance  of  such  collections  at  the  appropriate  time.”* 

The  context  of  this  remark  makes  it  perfectly  obvious  that 
it  was  in  no  way  an  invitation  to  the  result  reached  by  the 
Board  in  the  present  A  tlantic  case.  Counsel’s  remark  in  the 
previous  case  was  made  as  part  of  an  argument  for  increased 
mail  pay.  As  stated  above,  if  the  charge-off  of  these  reejeiv- 
ables  had  in  fact  resulted  in  petitioner’s  receiving  increased 
compensation,  it  would  not  wish  to  retain  further  collections 
now,  whatever  its  technical  rights  might  be.  Certainly,  how¬ 
ever,  counsel’s  answer  in  the  1243  oral  argument  was  not  a 
stipulation  that  even  if  the  Board  did  not  award  additional 
pay  in  that  case,  it  could  in  a  subsequent  case,  without  having 
made  any  reservation  of  jurisdiction,  give  to  these  receivables 
a  treatment  worse,  from  petitioner’s  standpoint,  than  if  they 
had  been  collected  when  the  argument  occurred  or  if  they 
had  never  been  reserved  against.  Yet  this  is  the  construction 
evidently  sought  to  be  placed  upon  it  in  the  Board’s  opinion 
in  the  present  case. 

I 

♦This  is  a  paraphrase  of  an  answer  bv  counsel  to  a  question  pro¬ 
pounded  by  one  of  the  members  of  the  Board  at  the  oral  argument 
in  the  Second  Allantic  Rate  case  on  February  19,  1943. 


36 


This  point,  that  the  Board’s  treatment  of  these  receivables 
in  the  present  case  actually  places  petitioner  in  a  worse 
position  than  if  the  amounts  had  been  promptly  collected,, 
bears  brief  examination.  For,  in  the  course  of  such  examina¬ 
tion,  we  will  answer  a  possible  counter-argument  that  may  be 
advanced  by  the  Government  and  suggest  a  further  ground 
for  reversal. 

The  possible  counter-argument  is  that,  while  the  write-off 
of  the  1940-41  receivables  did  not  lead  to  petitioner’s  securing 
added  mail  pay  in  the  Second  Atlantic  Rate  case,  yet,  if  this 
write-off  had  not  occurred,  petitioner  might  have  been  re¬ 
quired  in  that  case  in  some  manner  to  refund  amounts  already 
received  by  it  under  the  mail  rates  originally  fixed  in  1939. 
Any  such  argument,  however,  would  find  a  complete  answer 
in  the  line  of  Board  decisions  commencing  in  1942  and 
consistently  followed  (p.  5,  supra),  that  as  a  matter  of 
policy,  the  Board  would  not  order  the  recapture  of  “excess 
earnings”  accrued  during  the  pendency  of  a  rate  proceeding. 
These  decisions  make  it  clear  that  if  these  foreign  mail  receiv¬ 
ables  had  actually  been  collected  in  1940  and  1941  with  the 
result  of  increasing  petitioner’s  earnings  during  the  review 
period  in  the  Second  Atlantic  Rate  case,  the  only  requirement 
which  the  Board  would  even  have  considered  would  have  been 
a  “freezing”  of  these  earnings  until  such  time  as  the  Atlantic 
operations  had  reached  a  condition  of  self  sufficiency.  Such 
a  freezing  leaves  the  item  as  part  of  the  carrier’s  property, 
temporarily  restricted,  but  subject  to  becoming  unrestricted 
when  the  conditions  required  by  the  Board  for  unfreezing 
have  been  met. 

It  will  therefore  be  seen  not  only  that  any  fear  that 
petitioner  will  receive  double  payment  is  wholly  unfounded, 
but  that  the  Board’s  decision  has  the  altogether  bizarre  result 
that  because  of  petitioner’s  inability  to  collect  these  accounts 
for  six  years,  petitioner  is  now  to  be  placed  in  a  decidedly 
worse  position  than  if  it  had  been  able  to  collect  them 
promptly.  Putting  the  matter  in  another  way,  what  the 
Board’s  decision  says  is  that  because  petitioner  followed  the 
admittedly  proper  accounting  procedure  of  removing  these 
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revenues  from  its  books  as  temporarily  uncollectible,  peti¬ 
tioner  should  be  placed  in  a  worse  position  than  if  it  had 
maintained  them  on  the  books  at  a  time  when  their  collection 
was  exceedingly  doubtful. 

This  result  is  not  only  bizarre  but  so  grossly  discrimina¬ 
tory  that  it  cannot  be  allowed  to  stand. 

Despite  the  attempt  to  relate  these  foreign  mail  receiv¬ 
ables  to  the  period  when  they  are  actually  collected,  it  ujiust 
be  apparent  that  they  bear  no  relationship  to  such  a  period 
and  that  the  true  effect  of  the  Board’s  order  is  to  recapture 
alleged  “excess  earnings”  derived  during  the  period  involved 
in  the  Second  Atlantic  Rate  case.  If  this  order  were  leftj  un¬ 
reversed,  the  situation  would  thus  be  that  although  all  opher 
carriers  have  uniformly  been  allowed  to  retain  “excessive 
earnings”  realized  during  the  pendency  of  a  rate  proceeding, 
petitioner  would  constitute  the  solitary  instance  of  recapture 
in  the  Board’s  history, — with  the  only  grounds  of  distinction 
being  that  here  collection  of  the  “excessive  earnings”  Was 
deferred  and  that  petitioner  adopted  proper  accounting  con¬ 
ventions  to  reflect  that  deferment.  Surely  that  is  not  enough. 
Apart  from  all  other  grounds,  this  rank  and  unjustified  dis¬ 
crimination  against  petitioner  calls  for  reversal.  National 
LaJ)or  Relations  Board  v.  Mall  Tool  Co.,  119  F.  (2d)  700 
(C.  C.  A.  7th,  1941). 

C.  The  Board’s  decision  as  to  the  foreign  mail  receivables  is 

in  effect  an  attempt  to  rewrite  the  order  in  the  Second 

Atlantic  Rate  case  and  is  beyond  the  power  of  the  Board. 

We  have  referred  above  (pp.  25-6)  to  our  belief  that  if 
these  mail  pay  receivables  had  been  earned  during  a  period 
when  no  rate  case  was  pending,  e.g.,  in  the  latter  part  of  1939, 
it  would  never  have  occurred  to  the  Board  that  collection  of 
such  accounts  receivable  during  the  pendency  of  a  subse¬ 
quent  rate  case  should  have  the  slightest  effect  on  the  j*ate 
to  be  fixed  in  that  proceeding.  Yet  in  one  sense  the  f^icts 
here  are  even  stronger  against  the  legality  of  the  Board’s 
action  than  they  would  be  in  such  a  case.  For  here  the 
Board  not  only  is  seeking  to  reach  back  and  recapture  assets 
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earned  prior  to  the  initiation  of  the  present  proceeding,  in 
excess  of  its  legal  power  as  construed  by  it ;  it  is  attempting 
to  set  at  naught  its  own  order  finally  determining  the  prior 
proceeding.  The  rights  of  the  petitioner  and  of  the  Gov¬ 
ernment  with  respect  to  the  operations  of  petitioner’s  Atlantic 
service  through  December  31,  1942,  including  these  foreign 
mail  receivables,  were  finally  adjudicated  by  the  Board’s 
order  of  July  17,  1944  in  the  Second  Atlantic  Rate  case,  on 
the  basis  of  a  full  and  fair  record  made  in  that  proceeding. 
The  Board’s  order  in  the  present  Atlantic  case  is  in  effect  an 
attempt  to  rewrite  the  previous  order  and  is  beyond  the 
power  of  the  Board. 

All  the  facts  as  to  these  receivables  and  as  to  their  ac¬ 
counting  treatment  were  fully  developed  in  the  proceedings 
before  the  Board  in  the  Second  Atlantic  Rate  case.  There 
was  no  dispute  or  ambiguity  as  to  these  facts  nor  was  there 
any  gap  in  the  information  available  to  the  Board.  Neither 
was  there  any  dispute  as  to  the  propriety  of  petitioner’s  ac¬ 
counting  treatment  of  these  items.  Indeed,  even  now  there 
is  no  dispute  as  to  the  propriety  of  the  accounting  treatment 
at  that  time  or  at  any  subsequent  time. 

Yet  despite  all  this,  the  Board’s  order  in  the  present 
Atlantic  case  attempts  to  undo  what  had  been  settled  in 
the  previous  case  and  in  effect  to  rewrite  the  order  finally 
determining  that  case  so  as  to  include  an  additional  condi¬ 
tion  which  was  not  inserted  at  the  time  of  its  issuance. 

There  are  no  new  facts  now  known  to  the  Board  which 
could  not  have  been  foreseen  at  the  time  of  the  decision  in 
the  previous  case.  It  was  then  perfectly  obvious  that  if  the 
United  States  won  the  war  (and  in  July,  1944,  there  was 
little  doubt  as  to  this),  these  receivables  might  very  well 
become  collectible.  If  the  Board  which  decided  that  case 
had  entertained  any  idea  that  in  that  event  the  petitioner 
should  be  obliged  to  refund  these  receivables  to  the  Govern¬ 
ment,  it  could  so  have  provided  in  its  order  in  that  case. 
This  it  did  not  do.  It  is  not  simply  to  be  assumed  that 
this  was  an  oversight — even  if  that  would  be  legally  sig¬ 
nificant. 
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There  were  many  reasons  that  may  have  led  the  Bop.rd 
to  refrain  from  imposing  such  a  proviso.  The  Board  ir^ust 
have  realized  that  such  a  proviso  would  have  amounted!  to 
a  postponed  recapture  of  this  particular  element  of  peti¬ 
tioner’s  earnings.  It  must  have  recognized  how  illogibal 


and  discriminatory  it  would  be  to  direct  a  recapture  wlien 
collection  was  postponed  although  nothing  of  the  kind  wotjild 
have  been  required  had  collection  been  made.  The  Bohrd 
doubtless  realized  also  that,  consistently  with  its  general 
policies,  the  most  that  it  could  do  would  be  to  provide  tl|at 
when  and  if  these  receivables  were  collected,  the  proceeds 
should  be  “frozen”  and  that,  since  no  such  requirement  had 
been  imposed  on  the  excess  earnings  actually  in  hand,  it  woiild 
have  been  decidedly  peculiar  to  single  out  these  items  for  spe¬ 
cial  treatment.  The  Board  may  have  been  sensitive  also  ov^r 
its  failure  to  authorize  any  additional  mail  pay  for  a  larjxe 
amount  of  additional  service  which  petitioner  had  rendered 


across  the  Atlantic  in  the  expectation  that  at  least  some  pay¬ 
ment  would  be  received.  Certainly  the  Board  was  very  mu<th 
aware  of  the  entirely  different  effect  of  the  war  on  petitioner, 
all  of  whose  operations  were  abroad,  in  contrast  with  tl^e 
domestic  lines.  With  peak  wartime  traffic,  and  high  utiliza¬ 
tion  of  equipment,  these  lines  were  enjoying  earnings  ^s 
high  as  34%  on  their  investment,  at  a  time  when  petitioners 
transatlantic  service,  as  well  as  many  of  its  other  routes,  was 
being  devoted  to  government  service  at  nominal  fees  (Apij>. 
113-14;  435).*  The  Board  might  well  have  thought  that  }f 
ever  it  should  prove  possible  for  petitioner  to  improve  its 
financial  position  by  some  realization  on  these  past  du(e 
foreign  mail  accounts,  this  would  be  wholly  satisfactory  and 
desirable.  Whatever  the  reason  may  have  been,  one  fact  is 
clear.  The  Board  that  decided  the  Second  Atlantic  Rate  casfe 
made  no  reservation  of  jurisdiction  over  these  foreign  mail 
accounts. 

*On  the  basis  of  the  mail  rates  being  proposed  when  the  present 
cases  were  submitted,  petitioner’s  earnings  would  be  3.6%  for  1943 
and  1.3%  for  1944  (App.  319). 
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Now,  however,  a  different  Board  under  a  different  chair¬ 
man*  wishes  to  obtain  a  different  result.  Three  years  after 
the  issuance  of  the  final  order  in  the  previous  case,  the 
present  Board  seeks,  in  effect,  to  include  in  that  order  a  pro¬ 
vision  which  the  Board  deciding  the  previous  case  did  not 
insert.  Final  orders  of  a  quasi- judicial  nature,  made  after 
long  administrative  proceedings,  and  upon  a  full  and  fair 
record  and  in  no  way  involving  mistake  or  failure  of  proof, 
cannot  be  so  easily  altered. 

No  amount  of  language  can  overcome  the  simple  fact  that 
the  Board’s  present  requirement  as  to  these  foreign  mail 
receivables  is  different  from  that  adopted  after  full  considera¬ 
tion  in  the  previous  case.  That  decision  left  these  receivables 
with  the  petitioner  for  whatever  they  might  prove  to  be  worth. 
The  decision  in  the  present  case  seeks  to  take  them  away. 
This  the  Board  may  not  lawfully  do. 

Administrative  orders  of  the  character  here  involved 
are  clearly  subject  to  the  res  ad  judicata  rule.  United  States 
v.  Willard  Tablet  Co.,  141  F.  (2d)  141  (C.  C.  A.  7th,  1944) ; 
Cardinal  Bus  Lines  v.  Consolidated  Coach  Corp.,  Inc.,  254 
Ky.  5S6,  72  S.  TV.  (2d)  7  (1934) ;  Shugg  v.  Anaconda  Copper 
Mining  Co.,  100  Mont.  159,  46  Pac.  (2d)  435  (1935) ;  Lilien- 
thal  v.  City  of  Wyandotte,  2S6  Mich.  604,  2S2  N.  TV.  837 
(193S).  In  Dennison  v.  Payne,  293  Fed.  333  (C.  C.  A.  2nd, 
1923),  the  Court  said: 

“It  is  also  undoubted  law  that  the  rule  which  forbids 
the  reopening  a  matter  once  judicially  determined 
by  competent  authority  applies  as  well  to  the  judicial 
and  quasi  judicial  acts  of  public  officers  and  boards 
as  to  the  judgments  of  courts  having  general  judicial 
powers.” 

See  also  Res  Judicata  in  Administrative  Law  (1940),  49 
Yale  L.  J.  1250 ;  K.  C.  Davis,  Res  Judicata  in  Administrative 
Law  (1947),  25  Texas  L.  R.  199. 

♦The  Second  Atlantic  Rate  case  was  decided  by  Pogue  (Chair¬ 
man)  and  Warner,  Branch,  and  Ryan  (Members).  The  instant 
Atlantic  case  was  decided  by  Landis  (Chairman)  and  Ryan  and  Lee 
(Members). 
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We  need  not  debate  whether  all  administrative  action 
is  clothed  with  finality.  It  is  sufficient  to  say  that  no  clearer 
case  for  the  application  of  res  ad  judicata  can  be  imagined. 
The  case  here  at  bar  does  not  involve  an  administra¬ 
tive  determination  in  any  way  legislative  in  character.  Tjhe 
Board’s  decision  in  the  Second  Atlantic  Rate  case  was  wholly 
judicial  in  nature  and  final  in  effect,  involved  the  saine 
parties  and  the  same  issues  as  those  now  at  bar,  and  consti¬ 
tuted  an  adjudication  of  the  rights  of  those  parties  in  a 
fixed  sum  of  money  earned  during  a  period  several  years 
prior  to  the  Board’s  order.  It  did  not,  as  do  the  legislative 
actions  of  an  administrative  agency,  involve  the  projection 
of  policy  into  a  changeable  future.* 

However,  these  fundamental  limitations  on  the  power  of 
an  administrative  agency  need  not  be  described  in  the  techfii- 
cal  terms  of  res  ad  judicata.  For  the  most  “rudimentary  Re¬ 
quirements  of  fair  play”  (See  Morgan  v.  United  States,  304 
U.  S.  1,  14-15  (193S))  require  that  the  Board’s  attempt  fn 
the  present  case  to  rewrite  its  order  in  the  previous  case 
must  be  reversed. 

What  the  Board  has  sought  to  do  in  the  present  case  has 
no  relation  whatever  to  its  general  administrative  objectives. 
It  has  merely  attempted  to  change  its  mind  about  a  specific 
sum  of  money  as  to  which  petitioner  was  entitled  to  assuijie 
that  its  rights  had  long  since  been  determined.  To  say  bn 
these  facts  that  the  Board  must  be  free  to  change  its  mii}d 
would  be  tantamount  to  saying  that  the  Board  need  nevRr 
proceed  in  a  consistent  or  orderly  fashion. 

♦Section  1(c)  of  the  Administrative  Procedure  Act  (60  Sta.t. 
237,  5  U.  S.  C.  1001(c))  defines  “rule  making”, — i.e.,  the  legislative 
function  of  an  agency, — as  involving  “the  whole  or  any  part  of  ariy 
agency  statement  of  general  or  particular  applicability  and  future 
effect  designed  to  implement,  interpret,  or  prescribe  law  or  policy  or 
to  describe  the  organization,  procedure,  or  practice  requirements  <pf 
any  agency  and  includes  the  approval  or  prescription  for  the  future 
of  rates,  wages,  corporate  or  financial  structures  or  reorganizations 
thereof,  prices,  facilities,  appliances,  services  or  allowances  therefor 
or  of  valuations,  costs,  or  accounting,  or  practices  bearing  upon  anly 
of  the  foregoing.”  (Italics  supplied.) 
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If  the  shoe  were  on  the  other  foot,  the  Board  itself  would 
be  the  first  to  insist  that  its  order  in  the  Second  Atlantic  Rate 
case  was  a  final  order  and  cannot  thus  be  reopened.  Thus, 
it  frequently  happens  that  estimates  and  other  assumptions 
of  fact  upon  which  the  Board  bases  a  rate  turn  out  in  the 
light  of  subsequent  events  to  have  been  over-optimistic,  with 
the  result  that  the  rate  produces  less  profit  to  the  carrier  than 
had  been  intended.  In  this  situation  the  Board  has  always 
insisted  that  each  rate  review  period  must  be  regarded  as 
standing  on  its  own  feet. 

To  apply  these  principles  concretely  to  the  case  at  bar, 
suppose  that  the  Board  had  fixed  a  rate  in  the  Second  Atlan¬ 
tic  Rate  case  based  upon  the  assumption  that  the  foreign 
mail  receivables  now  in  issue  would  be  promptly  collected 
and  that  they  therefore  produced  revenue  reducing  peti¬ 
tioner’s  need  for  mail  pay  in  that  proceeding.  Suppose,  fur¬ 
ther,  that  this  assumption  had  subsequently  proved  to  be 
unfounded  and  that  it  had  become  clear  that  these  receiv¬ 
ables  would  never  in  fact  be  collected.  We  suggest  that  an 
appeal  to  the  Board  to  make  good  such  losses  would  have 
met  up  with  a  statement  that  the  order  in  the  Second 
Atlantic  Rate  case  finally  disposed  of  the  matter.  If  the  final¬ 
ity  of  rate  orders  is  a  good  rule  when  it  works  to  the  Govern¬ 
ment’s  advantage,  it  is  an  equally  good  one  when  it  operates 
to  the  benefit  of  the  citizen. 


n. 


THE  “SERVICE  CHARGE”  TO  PAN  AMERICAN 
AIRWAYS  CORPORATION 

We  have  already  outlined  (supra,  pp.  16-1S)  the  rela¬ 
tionship  which  has  existed  for  many  years  between  the  peti¬ 
tioner,  its  parent  Pan  American  Airways  Corporation 
(herein  referred  to  as  the  Holding  Company),  and  the  sub¬ 
sidiary  and  affiliated  companies  of  each.  As  there  indicated, 
petitioners  officers  and  employees  have  performed  wuthout 
charge  all  administrative  services  required  by  the  Hold¬ 
ing  Company,  except  those  provided  by  outsiders  such  as 
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counsel,  certified  public  accountants,  transfer  agents,  Reg¬ 
istrars,  printers,  etc.,  which  the  Holding  Company  pays  for 
itself.  Petitioner  has  made  no  charge  to  the  Holding  Cpm- 
pany  for  the  services  rendered  by  petitioner’s  personnel. 
On  the  other  hand,  the  Holding  Company  has  made  no  change 
to  petitioner  for  the  activities  carried  on  and  the  expenses 
borne  by  the  Holding  Company  which  are  of  direct  and  sble 
benefit  to  petitioner.  The  Board’s  decisions  seek  retro¬ 
actively  to  upset  this  relationship  of  long  standing  and  to 
require  petitioner  retroactively  to  charge  a  large  “service 
charge’’  to  the  Holding  Company,  with  a  commensurate  re¬ 
duction  of  the  mail  pay  awarded.  It  should,  of  course,  be 
realized  that  the  “service  charge”  cannot,  in  fact,  be  collected, 
since  the  accounts  for  1944  and  1945  have  long  since  been 
closed. 

The  Board’s  action  here  went  far  beyond  a  mere  error  in 
the  appraisal  of  evidence.  The  evidence  established  tl)at 
petitioner  was  the  major  beneficiary  of  the  expenditures 
made  annually  by  the  Holding  Company  for  financing,  stock¬ 
holder  relations  and  similar  matters,  and  there  was  no  evi¬ 
dence  whatever  that  any  substantial  expenses  were  incurred 
by  petitioner  for  the  Holding  Company  on  matters  that  were 
not  primarily  beneficial  to  the  petitioner.  The  record  con¬ 
tains  no  time  studies  or  similar  detailed  analyses.  Proceed¬ 
ing  on  nothing  more  than  a  general  desire  to  cut  down  the 
expenses  allowed  to  petitioner,  the  Board  not  only  requires 
a  charge  to  be  made  by  petitioner  to  the  Holding  Company, 
but  simply,  and  concededly,  reaches  out  into  the  air  aijid 
comes  up  with  a  “service  charge”  of  six  figures. 

The  law  does  not  permit  administrative  agencies  to  degl 
with  important  rights  of  citizens  in  this  slap-dash  fasliioh. 
Section  1005(f)  of  the  Civil  Aeronautics  Act  (52  Stat.  102^, 
49  USC  645(f))  requires  that  every  order  of  the  Board 
“shall  set  forth  the  findings  of  fact  upon  which  it  is  based!” 
Here  the  Board’s  order  contains  no  findings,  and  this  for  tlae 
self-evident  reason  that  the  evidence  permitted  none.  Tlje 
Supreme  Court  has  said:  “We  have  repeatedly  emphasized 
the  need  for  clarity  and  completeness  in  the  basic  or  essential 
findings  on  which  administrative  orders  rest.”  Colorado ■ 
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Wyoming  Gas  Co.  v.  Federal  Poicer  Commission ,  324  U.  S. 

626,  634  (1945). 

This  Court  itself  has  well  stated  this  fundamental  require¬ 
ment.  It  said  in  Saginaw  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission ,  6S  App.  D.  C.  2S2,  287,  96  F.  (2d) 

554,  559  (C.  A.  D.  C.  1938),  that: 

“The  requirement  that  courts,  and  commissions 
acting  in  a  quasi- judicial  capacity,  shall  make  findings 
of  fact,  is  a  means  provided  by  Congress  for  guaran¬ 
teeing  that  cases  shall  be  decided  according  to  the 
evidence  and  the  law,  rather  than  arbitrarily  or  from 
extralegal  considerations  *  *  * ;.” 

i 

And  in  Sanders  Bros.  Radio  Station  v.  Federal  Communica- 
tions  Commission,  70  App.  D.  C.  297,  300,  106  F.  (2d)  321, 

324  (C.  A.  D.  C.  1939)  it  again  emphasized  that: 

i 

“Absence  of  findings,  whatever  the  reason  therefor, 
cannot  take  the  place  of  adequate  findings  and  the 
Commission’s  decision  *  *  *  cannot  stand  unless  sup¬ 
ported  by  such  findings.” 

Not  only  must  there  be  findings,  but  the  findings  must 
be  supported  by  substantial  evidence.  The  Civil  Aeronautics 
Act  itself  requires  that  orders  must  be  founded  on  substantial 
evidence.  Civil  Aeronautics  Act,  Section  1006(e),  52  Stat. 
1024,  49  U.  S.  C.  646(e).  The  Administrative  Procedure  Act 
requires  agency  orders  to  be  “supported  by  and  in  accordance 
with  the  reliable,  probative,  and  substantial  evidence”,  and 
directs  the  courts  to  reverse  orders  which  are  “arbitrary, 
capricious,  an  abuse  of  discretion  or  otherwise  not  in  accord¬ 
ance  with  law”  or  which  are  “unsupported  by  substantial 
evidence”.  Administrative  Procedure  Act,  Sections  7(c), 
10(e),  60  Stat.  241,  243,  5  U.  S.  C.  1006(c),  1009(e).  If  i 
anything  the  “substantial  evidence”  test  applicable  to  agency 
determinations  of  the  character  of  that  here  involved  has 
been  made  more  rigorous  by  the  Administrative  Procedure 
Act.  See  United  States  ex  rcl.  Lindeman  et  al.  v.  Watkins, 

73  F.  Supp.  220  (S.  D.  N.  Y.  1947)  (reversed  on  other 
grounds,  sub.  nom.  United  States  ex  rel.  Max  Paetau  v. 
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Watkins,  Second  Circuit,  advance  opinions,  Nov.  26,  1947]). 
Here,  not  only  was  the  Board’s  order  not  supported  by  sub¬ 
stantial  evidence  but,  as  we  shall  show,  it  was  contrary  jto 
the  evidence. 

The  facts  as  to  the  relationship  between  petitioner  aijd 
the  Holding  Company  are  not  in  dispute.  The  principal 
activities  of  the  Holding  Company  are  the  obtaining  of  func^s, 
through  public  financing  and  credit  arrangements,  and  tljie 
conduct  of  relationships  with  its  stockholders.  This  requires 
not  only  the  services  rendered  by  certain  of  petitioner’s 
employees,  but  also  the  retention  of  outside  consultants  sucjh 
as  counsel  and  certified  public  accountants,  and  the  payment 
of  substantial  corporate  and  fiscal  expenses  arising  from  tlie 
public  ownership  of  the  Holding  Company’s  securities,  tlje 
registration,  listing  and  transfer  thereof,  and  expenses  aris¬ 
ing  from  stockholder  relationships  generally,  such  as  tne 
expense  of  preparing  the  Holding  Company  annual  reportip. 
The  record  shows  that  in  1945  the  Holding  Company  ex¬ 
pended  some  $94,760  in  this  latter  type  of  activity  alone 
(App.  393). 

Since  the  principal  investment  of  the  Holding  Company 
is  in  petitioner,  and  since  the  Holding  Company’s  financial 
activities  are  carried  on  almost  exclusively  for  the  purpose 
of  providing  petitioner  with  capital  and  operating  funds,  ijt 
is  clear  that  the  great  bulk  of  the  Holding  Company’s  ex¬ 
penses  are  incurred  for  the  direct  benefit  of  petitioner. 

If  the  Holding  Company  did  not  exist  and,  as  a  resulif, 
petitioner  were  required  to  carry  out  its  own  financial 
arrangements  and  other  activities  arising  from  the  public 
ownership  of  its  securities,  all  these  expenses,  of  which  peti¬ 
tioner  is  now  relieved  by  the  Holding  Company,  would  fa|l 
upon  petitioner.  Every  other  air  carrier  incurs  such  ex¬ 
penses  and  no  question  has  ever  been  raised  by  the  Boar# 
as  to  their  propriety  for  mail  pay  purposes. 

Three  points  thus  become  clear: 

(a)  If  petitioner  were  to  make  any  charge  to  the  Hold¬ 
ing  Company  for  work  done  for  the  Holding  Company  bi- 
petitioner’s  personnel,  the  great  bulk  of  the  charge  would 
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have  to  be  passed  back  to  petitioner,  because  the  great  bulk 
of  this  work  is  on  matters  which  are  for  the  direct  benefit 
of  petitioner; 

(b)  In  addition  to  this,  if  a  system  of  charges  and  coun¬ 
tercharges  were  set  up,  the  Holding  Company  could  charge 
petitioner  with  virtually  all  of  the  payments  to  outsiders  now 
borne  by  the  Holding  Company,  since  the  great  bulk  of  these 
are  for  petitioner’s  benefit;  and 

(c)  The  charge  by  the  Holding  Company  to  petitioner 
under  point  (b)  would  greatly  exceed  the  net  charge  by  peti¬ 
tioner  to  the  Holding  Company  under  point  (a). 

These  three  points  w'arrant  some  further  development. 
First,  as  to  point  (a).  There  was  no  evidence  in  the  record 
as  to  the  total  amount  of  expense  incurred  by  petitioner  for 
the  Holding  Company.  However,  there  was  evidence  which 
made  it  perfectly  clear  that  only  a  small  fraction  of  this  total 
— -whatever  the  latter  might  be — related  to  Holding  Company 
activities  other  than  those  which  were  for  the  benefit  of 
petitioner.  As  we  have  seen  {supra,  pp.  16-17),  in  1945  the 
Holding  Company  had  two  types  of  interest:  (a)  its  invest¬ 
ment  in  petitioner, — the  principal  interest, — and  (b)  its 
investment  in  three  other  airlines, — Panagra,  Avianca  and 
CNAC.  The  only  charge  which  petitioner  could  have  made 
to  the  Holding  Company  which  the  latter  would  not  be  en¬ 
titled  simply  to  pass  back  would  have  been  for  the  portion 
of  petitioner’s  services  to  the  Holding  Company  reasonably 
attributable  to  the  latter’s  capacity  as  an  investor  in  Panagra, 
Avianca  and  CATAC.*  That  there  were  some  services  of  this 


*We  stress  the  phrase  “as  an  investor”  because  petitioner  also 
rendered  services  directly  to  these  three  companies  (such  as  manage¬ 
ment  services,  services  in  connection  with  the  procurement  of  flight 
equipment,  ticket  sale  services,  or  engineering  and  other  technical 
assistance)  for  all  of  which  these  three  companies  paid  petitioner 
$350,000  in  1945  (App.  326,  384,  385).  The  Board  found  that  peti¬ 
tioner’s  charges  for  these  services  (including  a  pro  forma  manage¬ 
ment  charge  to  CNAC  conceded  by  petitioner  in  the  proceedings 
before  the  Board)  were  adequate  (App.  537,  540). 
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character  we  have  never  sought  to  deny.  However,  the  Hold¬ 
ing  Company’s  stock  ownership  in  these  companies  ranged 
in  1945  from  20%  to  64%,  and  its  investment  in  them  was 
small  relative  to  its  investment  in  petitioner  (App.  336,  523). 
As  contrasted  with  the  substantial  identity  of  management 
and  interest  between  petitioner  and  the  Holding  Company, 
each  of  these  companies  had  separate  managements.  While 
the  Holding  Company  in  1945  advanced  to  petitioner  majny 
millions  of  dollars  obtained  by  public  and  credit  financing, 
it  made  no  advances  to  Panagra,  Avianca  or  CNAC.  It  is 
thus  apparent  that  the  amount  of  effort  required  to  protect 
the  Holding  Company’s  position  merely  as  an  investor  in 
these  three  companies  was  negligible  as  compared  with  t|ke 
work  required  to  administer  the  portion  of  Holding  Compahy 
affairs  which  were  directly  concerned  with  petitioner. 

Next  as  to  point  (b).  In  1945  the  Holding  Compahy 
incurred  §152,547  of  general  expenses  (including  the  §94,760 
of  corporate  and  fiscal  expenses  referred  to  above)  (Apj?. 
392).  The  evidence  demonstrated  that,  under  any  proper 
system  of  charges  and  countercharges,  the  Holding  Company 
could  appropriately  have  charged  petitioner  with  the  great 
bulk  of  these  expenses,  since  they  were  directly  beneficial  tlo 
petitioner.  Although  the  Board  purported  to  have  given  “con¬ 
sideration  to  the  amount  of  Holding  Company  expense  whicji 
might  legitimately  be  charged  the  respondent  by  the  Holding 
Company,  for  management  services,”  the  most  superficial 
evaluation  of  the  facts  will  show  that  this  so-called  “consid¬ 
eration”  did  not  amount  even  to  lip  service  and  that,  in  factL 
the  Board  simply  breezed  past  this  question  on  the  way  to  its 
arbitrary  and  preconceived  result. 

The  Board  sought  to  brush  off  this  entire  subject  as  folj 
lows  (App.  53S-9). 

I 

“An  analysis  of  the  nature  of  the  expenses  paid  byl 
the  Holding  Company  leads  us  to  the  conclusion  that 
the  carrier’s  contention  that  the  cost  of  services  per-j 
formed  by  the  Holding  Company  for  the  respondent 
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is  equivalent  to  the  cost  of  services  performed  by  the 
respondent  for  the  Holding  Company  is  of  limited  sig¬ 
nificance.  The  legal  fee  paid  by  the  Holding  Company 
in  connection  with  the  sale  of  CNAC  comprised  ap¬ 
proximately  one-fourth  of  the  §152,547  of  general  ex¬ 
pense  of  the  Holding  Company  for  the  year  1945  and 
such  expense  is  obviously  unrelated  to  any  service  for 
the  respondent.  Likewise  the  expense  of  auditing  the 
Holding  Company’s  books  and  legal  fees  paid  by  the 
Holding  Company  do  not  appear  to  be  of  any  value  to 
the  operating  subsidiaries.” 

Clearly  the  Board  never  analyzed  the  §152,547  of  general 
expenses  in  any  fair  and  objective  effort  to  determine  how 
much  of  these  would  properly  have  been  chargeable  by  the 
Holding  Company  to  the  petitioner.  Of  the  twenty  classifica¬ 
tions  of  general  expense  paid  by  the  Holding  Company  in 
1945  (App.  392-3),  the  bulk  of  which,  such  as  payments  to 
transfer  and  dividend  disbursing  agents,  the  cost  of  stock 
certificates  and  the  annual  report,  were  obviously  in  largest 
part  for  the  benefit  of  petitioner,  the  Board  singles  out 
exactly  three, — a  legal  fee  of  §3S,000  paid  in  1945  by  the 
Holding  Company  in  connection  with  a  sale  of  the  Holding 
Company’s  interest  in  CNAC  (which  is  “obviously  unrelated 
to  any  service  for  the  respondent” )  and  “the  expense  of  audit¬ 
ing  the  Holding  Company’s  books  and  legal  fees  paid  by  the 
Holding  Company”  (which  “do  not  appear  to  be  of  any  value 
to  the  operating  subsidiaries”) . 

We  have  always  conceded  that  the  legal  fee  in  connection 
with  the  sale  of  the  Holding  Company’s  interest  in  CNAC 
could  not  be  the  proper  subject  of  a  charge  by  the  Holding 
Company  to  petitioner.  But  the  fact  that  this  item — “one- 
fourth  of  the  §152,547  of  general  expense  of  the  Holding 
Company,”  as  the  Board  is  at  pains  to  point  out — would  not 
be  chargeable  to  petitioner,  certainly  has  no  tendency  to 
disprove  that  the  other  three-fourths  would  be  so  chargeable. 
The  situation  as  to  the  legal  and  auditing  fees,  the  other 
items  singled  out  by  the  Board,  is  altogether  different.  Since 
the  great  preponderance  of  Holding  Company  activities 
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are  concerned  with  securing  financial  support  for  peti¬ 
tioner’s  own  sendees  and,  as  a  means  thereto,  with  the  Con¬ 
duct  of  relationships  with  the  Holding  Company’s  stock¬ 
holders, — expenses  which  would  have  to  be  incurred  by  peti¬ 
tioner  if  the  Holding  Company  did  not  exist,*  most  of  these 
expenses  are  incurred  for  the  direct  benefit  of  petitioner. 

Why  was  the  Board,  which  was  so  vocal  about  these  thtee 
items,  so  conspicuously  silent  as  to  the  §94,760  of  corporate 
and  fiscal  expenses  recorded  in  Account  843  (App.  393) 
and  comprising  over  60%  of  the  Holding  Company’s  gen¬ 
eral  expense?  Every  significant  item  in  this  Account  repre¬ 
sents  expense  which  petitioner  would  have  sustained  hhd 
the  Holding  Company  not  existed — the  cost  of  stock  cer¬ 
tificates,  fees  paid  to  stock  transfer  agents,  registrars  and 
dividend  disbursing  agents,  proxy  expense,  and  the  expense 
of  printing  the  annual  report  to  stockholders.  Any  falir 
analysis  of  the  §152,547  of  general  expense  incurred  by  the 
Holding  Company  in  1945  would  show  that  at  least  §100,000 
would  have  had  to  be  paid  by  petitioner  if  the  Holdiiig 
Company  had  not  existed  and,  if  so  paid,  would  never  ha^e 
been  questioned  as  allowable  for  rate  purposes.  Facts  suqh 
as  these,  undisputed  facts,  cannot  be  overcome  by  mere 
administrative  dictum  such  as  the  statement  that  the  ques¬ 
tion  of  countercharges  by  the  Holding  Company  to  petitioner 
had  only  “limited  significance.” 

So  much  for  our  contention  that  there  was  no  evidence 
to  justify  the  imposition  of  any  service  charge  by  petitioner 
against  Pan  American  Airways  Corporation.  Still  less  wa^ 
there  any  evidence  justifying  a  net  charge  of  §151,92^. 
Except  for  assertions  by  main  force,  the  Board  did  not  evefi 
attempt  to  justify  the  amount  of  this  “service  charge”  by 
any  reference  to  facts  of  record.  As  we  have  seen  ( supra j, 

♦These  expenses  relate  primarily  to  such  matters  as  SEC  filings^ 
the  Holding  Company’s  annual  report  to  stockholders,  the  proxy 
statement  and  other  matters  connected  with  the  Holding  Company’S 
annual  stockholders’  meeting. 
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pp.  18-19),  Counsel  for  the  Board,  contending  for  an  even 
larger  charge,  admitted  that  the  amount  he  proposed  was 
arbitrary.  The  Board  itself,  while  reducing  the  amount  pro¬ 
posed  by  its  counsel,  employed  precisely  the  same  method 
(an  arbitrary  percentage  applied  “across  the  board”  to  an 
entire  classification  of  petitioner’s  System  Expenses)  and 
characterized  it  as  a  “judgment  allocation  based  on  the  facts 
of  record.”  (App.  539). 

Dicta  of  this  sort  are  not  the  “findings  of  fact”  required 
by  Section  1005  (f )  of  the  Civil  Aeronautics  Act.  The  Board 
does  not  refer  to  any  “facts,”  and  a  few  figures  are  enough 
to  demonstrate  the  lack  of  any  reasonable  basis  for  the  “judg¬ 
ment.”  When  the  Board  characterizes  the  charge  of  §151,929 
as  a  net  amount,  it  must  mean  that  this  sum  is  the  result 
of  subtracting  from  an  unnamed  total  representing  the 
cost  of  all  services  by  the  petitioner  to  the  Holding  Com¬ 
pany  (i)  the  portion  of  such  services  that  could  be  charged 
back  to  the  petitioner  as  applicable  to  matters  relating  to 
petitioner’s  benefit,  and  (ii)  the  portion  of  the  §152,547  of 
general  expense  paid  by  the  Holding  Company  expended 
for  petitioner’s  benefit,  which,  as  shown  above,  would  amount 
to  at  least  §100,000.  In  other  words,  taking  into  account  this 
latter  amount  (for  which  under  the  Board’s  order  no  charge 
is  to  be  made  against  petitioner),  the  actual  amount  required 
to  be  paid  by  the  Holding  Company  to  the  petitioner  for  serv¬ 
ices  rendered  to  it  by  petitioner  on  matters  where  petitioner 
was  not  itself  the  beneficiary — in  other  words,  services 
rendered  to  the  Holding  Company  as  an  investor  in  CNAC, 
Panagra  and  Avianca — is  in  the  neighborhood  of  a  quarter 
of  a  million  dollars. 

To  give  some  idea  of  the  magnitude  of  this  charge,  it  will 
be  helpful  to  translate  it  into  terms  of  personnel.  The  pro¬ 
posed  charge  would  provide  for  the  full  time  of  a  vice  presi¬ 
dent  at  §25,000,  the  full  time  of  five  senior  staff  members  at 
§10,000  each,  the  full  time  of  ten  other  employees  at  §5,000 
each,  and  the  full  time  of  sixteen  secretaries  at  §2,500  each, 
or  an  organization  of  32  people,  with  §S5,000  left  over  for- 
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other  office  expenses.  Nothing  in  the  record  remotely  indi¬ 
cates  that  all  of  the  work  done  by  petitioner’s  employees  for 
the  Holding  Company, — even  including  the  large  proportion 
of  that  work  which  is  of  primary  benefit  to  petitioned — 
would  require  an  organization  approaching  this.  But  wljien 
the  Court  considers  that  the  only  proper  subject  for  reim¬ 
bursement  is  work  done  by  employees  of  petitioner  in  super¬ 
vising  the  Holding  Company’s  investments  in  CNAC,  Pafia- 
gra  and  Avianca,  the  size  of  the  charge  becomes  nothing  less 
than  grotesque.  To  provide  the  equivalent  of  32  people — 
some  of  them  at  relatively  high  salaries — to  do  this  small 
amount  of  work  would  constitute  boondoggling  on  a  scale 
not  yet  imagined. 

The  Board  has  either  sought  to  impose  a  total  charge  to 
the  Holding  Company  so  high  as  to  be  completely  absurd,  oy  it 
has  not  actually  given  any  consideration  to  the  question  of 
countercharges  by  the  Holding  Company  as  it  purported  to 
do.  In  view  of  the  cavalier  nature  of  the  Board’s  approach  to 
the  question  of  these  countercharges  (which  we  have  dis¬ 
cussed  above,  pp.  47-9),  it  seems  that  the  latter  was  the 
course  taken.  However,  even  if  this  question  of  counter¬ 
charges  were  to  be  ignored,  it  would  still  be  impossible  to 
support  the  charge  of  $151, 929.  j 

All  this  was  pointed  out  to  the  Board  in  the  Exceptions 
filed  by  petitioner  to  the  tentative  decision  in  the  Atlantic 
case.  The  Board  replied  as  follows  (App.  589-90)  : 

“With  respect  to  the  carrier’s  exception  in  regard 
to  the  service  fee  chargeable  to  Pan  American  Air¬ 
ways  Corporation,  the  record  contains  extensive  evi¬ 
dence  of  the  nature  and  extent  of  the  activities  per¬ 
formed  and  the  expense  incurred  by  Pan  American 
Airways,  Inc.,  for  the  benefit  of  Pan  American  Air¬ 
ways  Corporation,  as  well  as  evidence  as  to  that  por¬ 
tion  of  the  activities  of  Pan  American  Airways  Cor¬ 
poration  which  does  not  relate  directly  to  the  benefit 
of  Pan  American  Airways,  Inc.  Although  it  may  be 
true  that  the  record  does  not  provide  a  statistical 
basis  for  a  credit  of  a  specific  amount,  in  view  of  t fie 
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inherent  complexity  and  uncertainty  involved  in  any 
attempt  at  allocation  and  the  large  factor  of  judg¬ 
ment  necessarily  required  for  any  allocation,  we  be¬ 
lieve  the  present  record  more  than  sufficient  to  per¬ 
mit  a  judgment  allocation.  In  this  connection  we 
note  that  in  like  situations  where  a  holding  company 
and  its  subsidiaries  share  personnel  paid  for  by  the 
subsidiary  and  where  other  expenses  are  commingled, 
judgment  allocations  going  so  far  as  to  assign  all  com¬ 
mingled  costs  to  the  holding  company  have  been  made 
bv  the  regulators  agency.”  (Citing  Ebasco  Services, 
Inc.,  7S.  E.  C.  1056  (1940))* 

The  first  sentence  of  the  quoted  passage  is  another  of 
those  statements  which  is  literally  correct  but  gives  an  infer¬ 
ence  that  is  wholly  incorrect.  The  statement  is  that  the 
record  contains  evidence  both  as  to  the  services  rendered  by 
petitioner  to  the  Holding  Company  and  as  to  that  portion 
of  the  Holding  Company’s  activities  which  does  not  benefit 
petitioner.  That  is  true.  The  inference  is  that  the  record 
contains  evidence  of  substantial  services  rendered  by  peti¬ 
tioner  to  the  Holding  Company  in  relation  to  the  latter  type 
of  activities.  That  is  not  true.  Practically  all  the  evidence 
as  to  services  rendered  by  petitioner  to  the  Holding  Com¬ 
pany  concerned  financial  and  similar  matters  which  were 
for  the  benefit  of  petitioner  itself.  As  to  services  for  activi- 

*This  S.  E.  C.  decision  is  plainly  irrelevant.  Under  Section 
13(b)  of  the  Public  Utility  Holding  Company  Act,  a  subsidiary  of 
a  registered  holding  company,  such  as  Ebasco  was  of  Electric  Bond 
and  Share  Co.,  could  render  various  services  to  associated  companies 
only  if  the  S.  E.  C.  certified  that  these  were  being  rendered  at  actual 
cost.  Because  certain  officers  of  Electric  Bond  &  Share  held  posi¬ 
tions  in  Ebasco  and  were  paid  partly  by  each  company,  the  _S.  E.  C. 
held  that  it  could  not  determine  what  Ebasco’s  costs  of  operation  were 
and  consequently  refused  to  certify  Ebasco  as  qualified  under  Sec¬ 
tion  13(b).  It  suggested  various  ways  for  Ebasco  to  get  out  of  this 
dilemma,  one  of  them  being  that  if  Electric  Bond  chose  to  do  so,  it 
might  pay  all  these  salaries,  thus  relieving  Ebasco  of  this  expense.  It 
did  not  require  this  to  be  done.  That  the  Board  could  have  char¬ 
acterized  this  as  “judgment  allocations  going  so  far  as  to  assign  all 
commingled  costs  to  the  holding  company’’  further  illustrates  the 
Board’s  lack  of  objectivity  in  this  phase  of  the  case. 
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ties  of  the  Holding  Company  not  benefiting  petitioner,  the 
evidence  consisted  precisely  of  the  information  summarized 
in  the  footnote,  and  of  nothing  more.*  As  contrasted  wi|h 
this,  petitioner’s  witness  also  testified  that  petitioner’s  activ¬ 
ities  relating  exclusively  to  Holding  Company  matters  did 
not  require  petitioner  to  have  any  additional  personnel  aijd 
that  if  the  Holding  Company  had  received  no  services  from, 
and  had  performed  no  services  for,  petitioner,  the  Holdiiig 
Company  would  have  required  only  a  very  small  staff  con¬ 
sisting  of  a  few  managing  and  clerical  personnel  (App.  144). 
These  statements  stood  unchallenged.  Not  only,  as  the  Boaitd 
concedes,  does  the  record  provide  no  “statistical  basis  for  la 
credit  of  a  specific  amount”;  the  record  overwhelmingly 
shows  that,  as  compared  with  the  amount  of  work  done  by 
petitioner  for  the  Holding  Company  on  matters  benefiting 
petitioner,  the  other  work  done  by  petitioner  for  the  Holding 
Company  was  negligible. 

In  its  desire  to  sustain  at  all  costs  the  position  of  it}s 
staff  that  a  service  charge  must  be  levied  by  the  petitioner 
against  the  Holding  Company,**  the  Board  has  transgressed 

*(1)  When  the  Holding  Company  acquired  and  sold  its  interest 
in  CNAC  in  1945,  petitioner’s  comptroller  (who  is  also  the  comptrollejr 
of  the  Holding  Company)  and  others  unspecified  did  some  unspecified 
work  on  the  valuation  of  that  interest  and  on  a  reinvestment  of  la 
portion  of  the  sale  price  (App.  169,  171-2).  (2)  An  unspecified 

amount  of  staff  work  was  done  in  1945  by  petitioner’s  personnel  in 
connection  with  a  controversy  between  the  Holding  Company  and 
W.  R.  Grace  &  Co.,  the  other  50%  owner  of  Panagra  (App.  388-9). 
Actually,  even  the  second  item  cannot  be  said  to  be  a  matter  of 
exclusive  significance  to  the  Holding  Company.  Although  the  Hold¬ 
ing  Company  is  the  stockholder  in  Panagra,  the  controversy  ip 
question  had  considerably  greater  relation  to  petitioner’s  operation^ 
and  financial  position  than  to  the  Holding  Company’s  position  as  ah 
investor  in  Panagra.  The  facts  as  to  this  controversy  are  set  forth 
in  the  opinion  of  the  Second  Circuit  in  W.  R.  Grace  &  Co.  v.  Civil 
Aeronautics  Board,  154  F.  (2d)  271  (C.  C.  A.  2d.  1946). 

**It  is  significant  that  even  before  petitioner  had  an  opportunity 
to  present  its  case  as  to  this  issue,  the  Board’s  staff  had  already- 
made  up  its  mind  that  a  “substantial  amount”  should  be  charged  to 
the  Holding  Company.  Thus,  in  the  Government’s  exhibits,  pre- 
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even  the  very  wide  bounds  accorded  to  administrative  agen¬ 
cies.  Instead  of  developing  a  record  that  would  permit  an 
accurate  determination  to  be  made,  the  Board  has  imposed 
a  service  charge  based  on  a  perfectly  wild  “judgment  alloca¬ 
tion”,  although  all  the  facts  of  record  indicate  that  if  any 
net  charge  is  to  be  made,  it  should  be  by  the  Holding  Com¬ 
pany  against  petitioner  rather  than  the  reverse. 

Determinations  such  as  that  here  made  by  the  Board  have 
repeatedly  come  under  judicial  condemnation.  Atchison , 
Topeka  <&  Santa  Fe  Railway  Co.  et  al.  v.  United  States  et  al., 
295  U.  S.  193  (1935) ;  United  States  et  al.  v.  Carolina  Freight 
Carriers  Corp .,  315  U.  S.  475  (1942)  ;  United  States  and  In¬ 
terstate  Commerce  Commission  v.  Abilene  &  Southern  Rail¬ 
way  Co.  et  al.,  265  U.  S.  274  (1924) ;  Northern  Pacific  Rail¬ 
way  Co.  et  al.  v.  The  Department  of  Public  Works  of  the 
State  of  Washington,  et  al.,  26S  U.  S.  39  (1925) ;  Saginaw 
Broadcasting  Co.  v.  Federal  Communications  Commission, 
6S  App.  D.  C.  2S2,  96  F.  (2d)  554  (C.  A.  D.  C.  1938),  cert, 
denied  305  U.  S.  613  (193S)  ;  National  Labor  Relations  Board 
V.  Virginia  Electric  <£  Poicer  Co.,  314  U.  S.  469  (1941)  ; 
Colorado-Wyoming  Gas  Co.  v.  Federal  Power  Commission, 
324  U.  S.  626  (1945).  We  respectfully  submit  that  the  pres¬ 


pared  before  the  hearing,  and  therefore  before  petitioner’s  evidence 
as  to  this  matter  had  been  heard,  the  staff  found  it  possible  to  make 
the  following  statement: 

“*  *  *  while  it  is  impossible  to  determine  from  available 
information  what  amount  of  the  salaries  and  other  expenses 
of  Pan  American  Airways,  Inc.  should  properly  be  assigned 
to  PAA  Corp.,  it  is  apparent  that  a  substantial  amount  of 
expense  should  be  considered  to  be  applicable  to  PAA  Corp. 
on  any  reasonable  basis  for  apportionment  of  the  common 
costs  of  both  management  and  personnel.”  (App.  367). 

We  are  mystified  as  to  how  it  could  have  been  “apparent”  that  a 
“substantial  amount”  should  be  charged  to  the  Holding  Company  if 
it  was  “impossible  to  determine  from  available  information”  what 
the  basis  of  such  a  charge  should  be.  It  is  apparent  from  reading 
the  Board’s  opinion  that  its  author  approached  this  entire  problem 
with  precisely  the  same  pre-conception  as  that  reflected  in  the  passage 
quoted  above  and  with  the  same  disregard  of  the  evidence. 
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ent  is  a  stronger  case  for  reversal  than  the  cases  cited  and 
indeed,  that  if  this  decision  of  the  Civil  Aeronautics  Board 
were  allowed  to  stand,  the  provisions  of  Section  10  of  the 
Administrative  Procedure  Act  providing  for  the  reversal  of 
findings  and  conclusions  which  are  arbitrary,  capricious,  or 
an  abuse  of  discretion,  or  are  unsupported  by  substantial  evi  ¬ 
dence,  would  be  a  mockery. 


THE  REDUCTION  OF  THE  ALLOWED  RATE  OF  RETURN}. 

As  we  have  shown  (supra,  p.  4),  although  until  itk 
decisions  in  the  present  cases  the  Board  had  consistent^ 
allowed  a  rate  of  return  on  investment  of  10%  per  annual 
after  taxes  in  the  case  of  operations  outside  the  continental 
limits  of  the  United  States,  the  Board’s  opinions  here  reduced 
this  to  7%.  The  Board  did  this  without  the  slightest  notice 
to  petitioner  that  the  rate  of  return  was  in  issue,  with  the 
consequence  that  petitioner  had  no  opportunity  to  be  heard. 

The  importance  of  the  rate  of  return  in  rate  determina¬ 
tions  is  apparent.  Rate  of  return  constitutes  one  of  the  four 
principal  elements  of  such  determinations,  the  other  three 
being  revenues,  expenses,  and  the  investment  upon  which  d 
return  is  to  be  allowed.  A  reduction  of  the  allowed  rate  of  rej 
turn  from  10%  to  7%,  as  ordered  by  the  Board,  has  an  effectj 
equivalent  to  excluding  30%  of  petitioner’s  investment  fron^ 
the  rate  base.  This  one  “adjustment”  alone  resulted  in  del 
priving  petitioner  of  a  total  of  nearly  $300,000  in  mail  pay 
in  the  present  cases,  even  on  the  greatly  reduced  investment 
“recognized”  by  the  Board. 

Certainly  there  was  no  reason  for  supposing  that  an 
administrative  agency,  which  for  years  had  allowed  a  10% 
return  for  operations  of  this  character,  would  make  so  im¬ 
portant  a  change  without  notice  that  this  was  in  contempla^ 
tion  and  without  affording  a  full  opportunity  to  present 
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evidence  and  argument.  Yet  this  is  precisely  what  the  Board 
has  done. 

The  10%  rate  hitherto  allowed  by  the  Board  had  not  been 
arrived  at  without  thought.  In  the  early  international  cases 
under  the  Act,  considerable  evidence  was  adduced  as  to 
rate  of  return, — specifically  in  support  of  the  contention  that 
a  rate  of  10%  after  taxes  was  needed  in  such  operations  (see 
Pan  American  Airways  Co.  (Del.)  Transatlantic  Mail  Rates, 
1  C.  C.  A.  220  (1939) ;  Pan  American  Airways  Co.  (Nev.) 
Transpacific  Mail  Rates,  1  C.  C.  A.  3S5  (1939) ).  While,  as 
we  have  seen  (supra,  p.  4)  the  Board  in  these  early 
opinions  shied  away  from  explicit  recognition  of  the  tra¬ 
ditional  formula  of  a  fair  return  on  a  recognized  base,  when 
it  decided  the  Pan  American-Grace  Rate  Case,  3  C.  A.  B. 
550  (1942),  in  which  evidence  of  the  same  character  had 
been  adduced,  it  finally  made  this  formula  articulate,  and 
set  the  rate  of  return  at  10%  per  annum  after  taxes.  Until 
the  decisions  in  the  present  cases,  this  rate  had  been  con¬ 
sistently  allowed  for  operations  outside  the  continental  limits 
of  the  United  States  (supra,  p.  4). 

Yet,  entirely  without  warning,  the  Board  has  now  reduced 
the  allowed  rate  of  return  from  10%  to  7%.  It  has  done  this 
on  the  basis,  here  announced  for  the  first  time,  that  a  lower 
rate  of  return  is  indicated  for  a  past  period  than  for  a  future 
period.  We  are  not  presently  concerned  with  the  merits  of 
this  view,  although,  as  we  shall  indicate  below  (pp.  63-4),  its 
validity  is  far  from  being  as  apparent  as  the  Board  thought 
it  to  be.  Our  concern  and  our  protest  to  this  Court  relate 
to  the  fact  that  nothing  in  any  of  the  steps  taken  by  the  Board 
in  the  present  cases  gave  petitioner  the  slightest  indication 
that  any  issue  as  to  rate  of  return  existed. 

The  proceedings  before  the  Board  in  the  Atlantic  case 
were  conducted  under  the  Board's  show  cause  procedure 
which  has  been  generally  described  above  (p.  10).  The 
principal  purpose  of  this  procedure  is  to  limit  the  issues  to 
be  litigated  in  the  proceedings  before  the  Board  to  those 
raised  by  the  carrier’s  answer  to  the  Board’s  order  to  show 
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cause.*  The  proceedings  before  the  Board  in  the  Alaska 
case  were  initiated  by  petition.  However,  in  the  case  of  su<jh 
proceedings  also,  the  Board’s  rules  of  practice  provide  f<j>r 
a  prehearing  conference  for  the  definition  and  limitation  <j>f 
the  issues  subsequently  to  be  litigated.** 

The  tentative  rate  proposed  by  the  Board’s  order  to  show 
cause  in  the  Atlantic  case  would  have  produced  an  overall 

*The  Board’s  rules  of  practice,  which  are  set  out  in  the  Appendix 
hereto  (see  Sec.  285.13  of  the  Board’s  Economic  Regulations),  pro¬ 
vide,  in  the  case  of  mail  rate  proceedings  on  an  order  to  show  cause, 
that  following  an  answer  by  the  carrier,  the  proceeding  will  be  set 
down  for  a  prehearing  conference  to  be  presided  over  by  an  Examiner 
of  the  Board.  “The  Examiner,  at  the  close  of  the  conference,  will 
prepare  and  serve  upon  the  parties  a  conference  report  stating  the 
issues  raised  by  the  objections  of  the  parties  with  respect  to  tlje 
tentative  rates,  fares  or  charges  [proposed  by  the  order  to  show 
cause].  Any  party  may  file  exceptions  to  such  report  within  such 
time  as  may  be  prescribed  by  the  Examiner.”  The  rules  go  on  to 
provide  that  after  the  service  of  this  conference  report  the  proceeding 
will  be  assigned  for  public  hearing,  at  which  the  evidence  shall 
consist  of  the  supporting  exhibits  attached  to  the  Board’s  order  to 
show  cause  and  the  carrier’s  answer,  and  (if  the  party  desiring  to 
introduce  the  same  filed  a  written  notice  at  the  prehearing  conference 
of  his  intention  so  to  do)  additional  evidence  which,  however,  “shall 
be  limited  to  evidence  relating  to  the  issues  as  defined  in  the  con¬ 
ference  report  issued  by  the  Examiner  and  exceptions  filed  thereto.” 
So  far  as  concerns  rate  of  return,  no  exceptions  were  filed  to  the  pre- 
hearing  conference  report  in  the  Atlantic  case. 

**Since  there  had  been  no  order  to  show  cause  in  the  Alaska  case 
the  prehearing  conference  was  conducted  under  the  Board’s  rules  of 
practice  as  to  conference  procedures  generally  (Sec.  285.7  of  the 
Board’s  Economic  Regulations,  which  is  set  out  in  the  Appendix 
hereto).  The  rules  provide  that  one  of  the  purposes  of  the  conference 
is  “the  formulation  of  the  issues  to  be  considered  at  the  hearing  byl: 
(i)  agreement  of  the  parties  *  *  *”  and  the  consideration  of  “the 
position  of  all  parties  with  respect  to  the  issues  so  formulated.  Unless 
responsive  pleading  is  required  by  order  of  the  Board,  it  is  intended 
that  the  position  stated  at  the  conference  shall  serve  in  lieu  of  formal 
answer  or  notice  of  issues  controverted  in  fact  or  law.”  The  rul^s 
go  on  to  provide  that  the  person  conducting  the  conference  shall 
prepare  a  report  thereof  which,  subject  to  exceptions  by  counsel, 
“shall  constitute  the  official  account  of  all  that  transpired  at  the  coi|- 
ference  and  shall  control  the  subsequent  course  of  the  proceeding, 
but  it  may  be  reconsidered  and  modified  at  any  time  to  prevent  in¬ 
justice.”  So  far  as  concerns  rate  of  return,  no  exceptions  were  filed 
to  the  conference  report  in  the  Alaska  case  nor  was  the  report  in  any 
way  “reconsidered”  or  “modified”. 
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rate  of  return  of  9.4%  after  taxes  (App.  61).  The  carrier’s 
answer  specified  no  objection  to  this  rate  of  return  (App.  72). 
The  statement  of  issues  circulated  by  the  Board's  counsel  at 
the  prehearing  conference  in  the  Atlantic  case  made  no 
reference  to  any  such  issue  (App.  90) .  The  notice  of  evidence 
that  the  Board’s  counsel  intended  to  introduce  at  the  hearing, 
also  circulated  at  the  prehearing  conference  in  the  Atlantic 
case,  referred  to  “an  exhibit  or  exhibits  on  the  subject  of  a 
fair  rate  of  return”,  and  stated  that  at  the  hearing,  the 
Government  would  produce  testimony  on  the  adequacy  of 
the  rate  of  return  provided  ~by  the  order  to  shore  cause ,  but 
no  such  evidence  was  ever  introduced  (App.  96).  The  report 
of  the  pre-hearing  conference  in  the  Alaska  case  made  no 
reference  to  any  rate  of  return  question  (App.  25).  As  a 
consequence,  no  evidence  on  this  important  matter  was 
proffered  or  received  at  the  hearing,  nor  was  the  subject 
argued  before  the  Board.  Thus,  under  the  Board’s  own  rules 
of  practice  it  was  perfectly  clear  that  there  was  no  issue  as 
to  this  question. 

The  course  followed  as  to  this  issue  was  not  onlv  in  con- 
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flict  with  the  Board’s  own  rules  of  practice,  but  was  in  viola¬ 
tion  of  the  requirements  of  law  entitling  petitioner  to  timely 
and  adequate  notice  and  opportunity  to  be  heard.  The  Civil 
Aeronautics  Act  provides  that  mail  rates  shall  be  fixed  by 
the  Board  “after  notice  and  hearing”  (Sec.  406(a),  52  Stat. 
99S,  49  U.  S.  C.  4S6  (a) ) .  It  is  scarcely  necessary  to  multiply 
citations  that  a  party  to  an  administrative  proceeding  of  a 
quasi-judicial  character  is  entitled  to  adequate  and  timely 
notice  of  the  Government’s  position  and  that  the  absence  of 
such  notice  constitutes  reversible  error : 

“The  right  to  a  hearing  embraces  not  only  the  right 
to  present  evidence  but  also  a  reasonable  opportunity 
to  know  the  claims  of  the  opposing  party  and  to  meet 
them.  The  right  to  submit  argument  implies  that 
opportunity ;  otherwise  the  right  may  be  but  a  barren 
one.  Those  who  are  brought  into  contest  with  the  Gov¬ 
ernment  in  a  quasi-judicial  proceeding  aimed  at  the 
control  of  their  activities  are  entitled  to  be  fairly 
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advised  of  what  the  Government  proposes  and  to  be 
heard  upon  its  proposals  before  it  issues  its  final  com¬ 
mand.”  Morgan  v.  U.  S.,  304  U.  S.  1, 13, 19  (1938). 

See  also  Commissioner  of  Internal  Revenue  v.  West  Produc¬ 
tion  Co .,  121  F.  (2d)  9  (C.  C.  A.  5th,  1941),  cert,  denied, 
314  U.  S.  6S2  (1941) ;  Jefferson  Electric  Co.  v.  N.  L.  R.  B., 
102  F.  (2d)  949  (C.  C.  A.  7th,  1939) ;  American  Eagle  Fire 
Insurance  Co.  v.  Jordan,  67  F.  Sup.  76  (D.  C.  D.  C.  194j>). 
The  numerous  decisions  on  this  matter  have  recently  bpen 
codified  in  the  Administrative  Procedure  Act,  Section  5(a) 
of  which  requires  that  “Persons  entitled  to  notice  of  an  agency 
hearing  shall  be  timely  informed  of  *  *  *  the  matters  of  fact 
and  law  asserted”  (60  Stat.  239,  5  U.  S.  C.  1004(a) ). 

In  its  opinion  of  August  25,  1947  in  the  Atlantic  c4se 
overruling  petitioner’s  exceptions  as  to  the  7  °/o  rate  of  return, 
the  Board  endeavored  to  answer  petitioner’s  objections  by 
making  three  principal  points  (App.  591-2). 

First,  the  Board  said  that  petitioner  should  not  have 
relied  upon  the  rate  of  return  fixed  in  the  Pan  Americdn- 
Grace  case,  and  in  all  subsequent  international  cases,  pe- 
cause  the  Pan- American-G race  case  “was  a  departure  fr^m 
our  previous  policy  of  not  fixing  a  specified  rate  of  return  in 
mail  rate  proceedings”,  and  the  10%  rate  fixed  in  that  case 
“was  a  special  measure  induced  by  wartime  circumstances” 
and  “inasmuch  as  the  period  involved  here  is  primarily  in 
effect  a  post-war  period,  the  special  circumstances  effective 
in  the  Panagra  case  are  not  significant.” 

There  are  two  things  radically  wrong  with  this  as  an 
explanation  of  the  Board’s  action.  The  first  is  that  the 
periods  here  involved  were  not  post-war  periods;  the  second 
is  that  the  point  of  the  Panagra  decision  which  the  Board  in 
its  opinion  in  that  case  related  to  the  war,  was  not  the  par¬ 
ticular  rate  of  return,  which  the  Board  has  now  changed, 
but  the  principle  of  there  being  an  established  rate,  to  whiph 
the  Board  still  adheres. 

It  will  be  noted  that  the  Board  does  not  say  that  the 
period  involved  in  these  cases  is  a  post-war  period.  It  sajys 
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that  the  period  involved  is  “primarily  in  effect  a  postwar 
period.”  It  would  seem  that  a  period  must  necessarily  be 
either  pre-war,  wartime,  or  post-war,  and  that  if  it  is  one 
of  them,  it  cannot  be  metamorphosed  into  another  by  adverbs. 
Whatever  the  Board  thought  it  meant  by  the  phrase  “pri¬ 
marily  in  effect”,  the  plain  fact  is  that  the  great  bulk  of 
the  periods  involved  in  these  cases  were  war-time  and  not 
post-war  periods.  The  Atlantic  case  involved  the  calendar 
year  1945  and  the  Alaska  case  the  period  from  August  1, 
1944  to  December  31,  1945.  V-J  Day  did  not  occur  until 
August  14,  1945,  and  the  Japanese  surrender  ceremony 
aboard  the  battleship  “Missouri”  did  not  occur  until  Septem¬ 
ber  2, 1945.  Over  half  the  period  involved  in  the  Atlantic  case 
and  over  two-thirds  of  that  involved  in  the  Alaska  case  were 
months  in  which  active  hostilities  were  being  carried  on. 
Moreover,  in  a  decision  rendered  subsequent  to  its  opinion 
in  the  two  cases  here  under  review,  Pan-American  Airways, 
Inc.,  Latin  American  and  M iami-Leopoldville  Services  (July 
24,  1947  and  January  5,  194S,  C.  A.  B.  Serial  Nos.  E-738, 
739,  740  and  1098),  the  Board  applied  the  7%  rate  to  the 
Latin  American  operations  of  petitioner  for  the  period  from 
March  1,  1944  to  September  1,  1945;  in  overruling  peti¬ 
tioner’s  exceptions  in  that  case,  the  Board  relied  on  its  supple¬ 
mental  opinion  in  the  Atlantic  case,  although  presumably 
not  even  the  Board  would  characterize  a  period  ending  Sep¬ 
tember  1,  1945,  as  “primarily  in  effect  a  post-war  period.” 

However,  beyond  this  distortion  of  the  facts,  the  Board’s 
observation  simply  is  not  germane.  The  innovation  of  the 
Panagra  case  was  not  the  particular  rate  of  return,  which  the 
Board  is  now  changing,  but  the  policy  of  establishing  rates 
on  the  basis  of  a  definite  rate  of  return,  which  the  Board  is 
continuing.  The  Board’s  opinion  in  the  Panagra  case  (3 
C.  A.  B.  550,  590)  makes  it  clear  that  the  reference  to  “war¬ 
time  circumstances”  related  directly  to  the  question  of  de¬ 
parture  from  the  previous  policy  of  not  specifying  a  rate  of 
return,  and  only  indirectly,  if  at  all,  to  the  level  of  the  rate 
actually  specified.  Thus  the  Board  said  in  that  opinion 
(3  C.  A.  B.  590)  : 
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“Under  these  circumstances  we  conclude  that  during 
the  war,  and  solely  because  of  the  conditions  that  war 
creates,  the  rate  of  return  upon  investment,  which  lias 
heretofore  been  only  one  of  a  number  of  elements  taken 
into  account  in  determining  the  net  operating  incom^ 
that  it  has  seemed  reasonable  to  anticipate  in  th<£ 
setting  of  a  mail  rate  for  the  individual  carriers, 
should  now  become  the  primary  and  controlling  ele¬ 
ment  in  that  determination.” 

However,  when  the  Board  came  to  fixing  a  specific  rate  of 
return,  it  referred  to  the  necessity  of  the  carrier’s  being  in  4> 
position  to  attract  additional  capital  and  to  the  fact  that  it  is 
more  difficult  to  attract  such  capital  for  operations  outside 
the  continental  United  States,  and  concluded : 

“*  *  *  giving  due  consideration  to  these  circum¬ 
stances,  we  conclude  that  the  reasonable  earnings  dur¬ 
ing  the  war,  for  a  carrier  in  respondent’s  general  situa¬ 
tion,  are  to  be  determined  by  finding  the  amount 
necessary  to  provide  a  return  of  10%  after  taxes  upon 
the  carrier’s  recognized  investment.”* 

It  thus  appears  that  even  if  it  were  to  be  assumed  (which 
we  do  not  concede),  that  the  record  supported  the  Board’s: 
statement  that  the  period  here  involved  is  “primarily  in  effect 
a  post-war  period”,  the  only  logical  argument  which  the 
Board  could  make  on  the  basis  of  the  language  of  the  Panagra 
case  was  that  since  the  war  was  over,  it  would  revert  to  its 
former  policy  of  not  specifying  a  rate  of  return  or  adopt 
some  wholly  new  method  of  rate-making.  Nothing  of  the  sort 
was  done.  The  same  method  was  followed,  but  the  rate , 
though  never  in  issue,  was  reduced. 

*The  Panagra  case  itself  related  to  a  period  commencing  in  1939, 
and  the  10%  rate  was  used  to  determine  the  reasonableness  of  the 
earnings  during  the  pendency  of  the  case.  The  10%  rate  was  used 
also  as  the  test  of  reasonableness  in  the  case  of  a  number  of  peti¬ 
tioner’s  operations  conducted  prior  to  Pearl  Harbor  and  was  used 
in  fixing  a  service  rate  for  certain  of  them.  Pan  Americati  Airways , 
Inc.,  Latin  American  Mail  Rates,  3  C.  A.  B.  657  (1942)  ;  Pan  Ameri¬ 
can  Airways,  Inc.,  Alaska  Mail  Rates,  6  C.  A.  B.  61  (1944)  ;  Pan 
American  Airways,  Inc.,  Transpacific  Mail  Rates,  6  C.  A.  B.  83 
(1944). 
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The  Board’s  second  attempted  answer  to  petitioner’s 
exceptions  was  “that  in  every  rate  case  the  return  is  in 
issue,  since  the  ultimate  issue  in  every  case  is  the  level  of 
the  rate  to  be  fixed”  (App.  591).  While  it  is  true  that  the 
ultimate  issue  is  the  level  of  the  rate  to  be  fixed,  this  does 
not  mean  that  every  possible  step  required  for  that  ultimate 
computation  is,  therefore,  also  in  issue.  It  would  be  incon¬ 
ceivable  to  attempt  the  trial  of  a  rate  proceeding  on  any  such 
basis  as  this. 

Moreover,  even  if  rate  of  return  were  ordinarily  in  issue* 
it  certainly  is  not  when  the  administrative  agency  by  its  own 
acts  has  indicated  that  no  such  issue  exists.  As  we  havq 
shown  {supra,  pp.  56-7),  the  Board’s  rules  of  practice 
require  issue  formulation,  both  in  the  show  cause  procedure 
followed  in  the  Atlantic  case  and  in  the  conference  method 
followed  in  the  Alaska  case.  As  we  have  also  shown,  none 
of  the  procedural  steps  involved  in  either  of  these  cases  gavq 
petitioner  the  slightest  indication  that  there  was  any  issue 
as  to  the  10%  rate  of  return.  Petitioner  was,  therefore,  fully 
entitled  to  assume  that  there  was  no  such  issue.  Moreover, 
this  assumption  was  explicitly  stated  by  petitioner’s  first 
witness  at  the  opening  day  of  the  hearing,  and  the  statement 
was  permitted  to  stand  without  challenge  (App.  119). 

Kot  only  was  there  no  indication  that  such  an  issue 
existed,  but  there  was  every  indication  that  it  did  not.  Thus, 
as  we  have  seen,  the  Board’s  counsel  himself  had  announced 
at  the  Atlantic  prehearing  conference  that  he  intended  tq 
support  the  rate  of  return  proposed  by  the  Atlantic  order 
to  show  cause, — to  'which  petitioner  did  not  object.  The  com¬ 
putations  contained  in  the  Government’s  exhibits  offered 
at  the  hearing  were  based  upon  a  10%  rate  of  return  and, 
although  there  was  a  disclaimer  to  the  effect  that  the  10% 
was  merely  an  example,  no  evidence  in  favor  of  a  lower  rate 
was  ever  proffered  (App.  414-26).  At  the  oral  argument 
before  the  Board  counsel  for  the  Board  himself  submitted 
figures  showing  a  10%  return. 

It  is  thus  quite  clear  that  as  late  as  the  oral  argument, 
there  was  complete  agreement  as  to  the  rate  of  return.  The 
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Board  simply  invented  a  novel  theory  after  the  ora? 
argument  and  therefore  at  a  time  when  petitioner  had  no 
opportunity  to  make  its  views  known  except  by  the  filing  of 
written  exceptions  to  the  Board’s  decision,  which  the  Board 
overruled  forthwith,  at  the  same  time  denying  petitioner’s 
request  for  further  argument  on  this  entirely  new  aspect  of 
the  case  (App.  5S7-8,  591-2). 

The  Board’s  third  attempt  at  answer  to  petitioner’s  ex<[ 
ception  as  to  rate  of  return  was  as  follows  (App.  591-2) : 

“The  carrier  took  no  exception  to  the  adequacy  olj 
the  10  percent  rate  of  return  as  fixed  in  the  Panagra 
case  where  it  is  applicable  to  a  future  period.  It  i$ 
obvious  that  if  10  percent  is  adequate  for  a  futur^ 
rate,  a  substantially  lower  return  should  be  adequate 
for  a  past  period,  since  in  the  latter  case  the  ordinary 
business  risks  arising  from  the  inherent  weakness  in 
prophecy  as  to  revenues  and  expenses  have  been  com¬ 
pletely  eliminated.  In  our  opinion,  a  3  percent  re-i 
duction  over  the  rate  allowed  in  the  Panagra  case  toj 
reflect  the  elimination  of  the  risks  of  prediction  is  a| 
reasonable  adjustment.” 

This  is  simply  an  attempt  to  answer  an  argument  of 
lack  of  due  hearing  by  a  reaffirmation  of  the  merits.  We  are 
not  here  concerned  with  the  arguments  which  might  be  made 
for  and  against  the  Board’s  new  illumination  but  with  the 
carrier’s  having  an  opportunity  to  present  those  arguments. 
Until  its  decisions  in  the  instant  cases  the  Board  had 
not  distinguished  between  past  and  future  periods  for  the 
purpose  of  fixing  a  rate  of  return.  National  Airlines ,  Inc .,\ 
Mail  Rates ,  4  C.  A.  B.  567  (1944) ;  Pan  American  Airways 3 
Inc.,  Alaska  31  ail  Rates,  6  C.  A.  B.  61  (1944) ;  Pan  American 
Airways,  Inc.,  Transpacific  Mail  Rates,  6  C.  A.  B.  S3  (1944). 
And,  as  we  have  shown,  not  only  was  this  new  theory  devel¬ 
oped  for  the  first  time  in  these  cases  but  it  was  developed  by 
the  Board  after  the  oral  argument  without  the  slightest 
notice  to  petitioner  that  it  was  under  consideration. 

While  the  Board  may  think  a  3%  reduction  of  the  rea¬ 
sonable  rate  of  return  for  the  future  is  “a  reasonable  adjust- 
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ment”  to  “reflect  the  elimination  of  the  risks  of  prediction”, 
the  reasonableness  of  this  decidedly  is  not  so  “obvious”  as  to 
justify  denying  the  carrier  all  opportunity  to  be  heard  upon 
it.  Even  if  it  were  to  be  conceded  that  risk  of  loss  is  elim¬ 
inated  in  a  retrospective  rate  case,  so  also  is  all  opportunity 
for  profit  arising  from  management  efficiency  and  the  skill¬ 
ful  calculation  of  business  risks.  As  the  Board  itself  has 
said,  the  existence  of  this  profit  opportunity  under  prospec¬ 
tive  rates,  and  its  non-existence  under  retrospective  rates, 
is  the  principal  reason  why  retrospective  rate  fixing  is  a 
vastly  inferior  alternative,  from  both  the  Government’s  and 
the  carriers’  standpoint.  Pennsylvania  Central  Airlines  and 
Transcontinental  and  Western  Air  Inc.,  supra.  But  it 
is  not  even  true  that  all  risk  of  loss  is  eliminated  in  a  retro¬ 
spective  proceeding.  While  risk  of  loss  from  unanticipated 
developments  is  eliminated,  the  carrier  in  a  retrospective 
rate  proceeding  is  exposed  to  the  very  serious  risk  of  loss 
arising  from  the  Board’s  own  actions  in  “adjusting”  the 
carrier’s  costs,  already  incurred,  so  as  to  disallow  expenses 
which  the  Board,  with  the  benefit  of  hindsight,  thinks  ought 
not  to  have  been. 

The  point  here  is  not  whether  any  of  these  considerations 
is  sufficient  to  show  that  the  7%  allowed  by  the  Board  in 
these  cases  is  inadequate.  The  point  is  that  the  adequacy 
of  the  7%  rate  is  not  so  apparent  as  to  be  decided  by  an 
administrative  agency  without  notice,  opportunity  for  argu¬ 
ment,  or  evidence — after  years  of  adherence  to  a  substantially 
higher  rate. 


CONCLUSION 

Under  Section  1006(d)  of  the  Civil  Aeronautics  Act  this 
Court  has  jurisdiction  “to  affirm,  modify,  or  set  aside  the 
order  complained  of,  in  whole  or  in  part,  and  if  need  be,  to 
order  further  proceedings  *  * 

The  proviso  in  the  order  in  the  Atlantic  case  with  respect 
to  the  foreign  mail  receivables  is  clearly  beyond  the  power 
of  the  Board.  The  Court  should  modify  the  Board’s  order 
in  the  Atlantic  case  by  excising  that  proviso. 
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The  order  of  the  Board  eliminating  $31,552  of  System 
Expense  in  the  Atlantic  case  and  $9,085  of  System  Expense 
in  the  Alaska  case  is  likewise  beyond  the  powder  of  the  Board 
on  the  present  record.*  The  Court  should  modify  the  Board’s 
orders  by  adding  back  the  amounts  which  the  Board  dedujcted. 

As  to  the  rate  of  return,  the  Court,  having  modified  the 
orders  as  above  indicated,  should  remand  the  case  to  the 
Board  with  directions  that  it  afford  petitioner  reasonable 
notice  and  an  opportunity  to  be  heard  on  this  issue. 

Respectfully  submitted, 

Hugh  B.  Cox 

Southern  Building 
Washington,  D.  C.  j 

Henry  J.  Friendly 
135  East  42nd  Street 
New  York  17,  N.  Y. 
Attorneys  for  Petitioner. 

John  H.  Slate, 

Of  Counsel 

January  26,  1948 


*The  amounts  involved  in  these  adjustments  appear  in  the  Appen¬ 
dices  to  the  Board’s  opinions.  The  Board  deducted  20.768%  of  the 
total  Holding  Company  “service  charge”  of  $151,929  in  the  Atlantic 
case  and  5.98%  in  the  Alaska  case.  (App.  562,  624). 
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APPENDIX 

Relevant  Portions  of  Statutes  and  Regulations 

1.  The  Civil  Aeronautics  Act  of  1938. 

Section  405.  (i)  of  the  Civil  Aeronautics  Act  (52  Stat.  994, 
49  U.  S.  C.  485 (i) ) : 

(1)  (1)  Any  air  carrier  holding  a  certificate  to  engage 
in  foreign  air  transportation  and  transporting  mails  of 
foreign  countries  shall  transport  such  mails  subject  to 
control  and  regulation  by  the  United  States.  The  Post¬ 
master  General  shall  from  time  to  time  fix  the  rates  of 
compensation  that  shall  be  charged  the  respective  foreign 
countries  for  the  transportation  of  their  mails  by  such  air 
carriers,  and  such  rates  shall  be  put  into  effect  by  the 
Postmaster  General  in  accordance  with  the  provisions 
of  the  postal  convention  regulating  the  postal  relations 
between  the  United  States  and  the  respective  foreign 
countries,  or  as  provided  hereinafter  in  this  subsection. 
In  any  case  where  the  Postmaster  General  deems  such 
action  to  be  in  the  public  interest,  he  may  approve  rates 
provided  in  arrangements  between  any  such  air  carrier 
and  any  foreign  country  covering  the  transportation  of 
mails  of  such  country,  under  which  mails  of  such  country 
have  been  carried  on  scheduled  operations  prior  to  Janu¬ 
ary  1,  193S,  or  in  extensions  or  modifications  of  such  ar¬ 
rangements,  and  may  permit  any  such  air  carrier  to  enter 
into  arrangements  with  any  foreign  country  for  the  trans¬ 
portation  of  its  mails  at  rates  fixed  by  the  Postmaster 
General  in  advance  of  the  making  of  any  such  arrange¬ 
ment.  The  Postmaster  General  may  authorize  any  such 
air  carrier,  under  such  limitations  as  the  Postmaster  Gen¬ 
eral  may  prescribe,  to  change  the  rates  to  be  charged  any 
foreign  country  for  the  transportation  of  its  mails  by  such 
air  carrier  within  that  country  or  between  that  country 
and  another  foreign  country. 

(2)  In  any  case  where  such  air  carrier  has  an  arrange¬ 
ment  with  any  foreign  country  for  transporting  its  mails, 
made  or  approved  in  accordance  with  the  provisions  of 
subdivision  (1)  of  this  subsection,  it  shall  collect  its  com¬ 
pensation  from  the  foreign  country  under  its  arrange- 
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ment,  and  in  case  of  the  absence  of  any  arrangement  be¬ 
tween  the  air  carrier  and  the  foreign  country  consistent 
with  this  subsection,  the  collections  made  from  the  foreign 
country  by  the  United  States  shall  be  for  the  account  of 
such  air  carrier :  Provided,  That  no  such  air  carrier  Shall 
be  entitled  to  receive  compensation  both  from  such  foreign 
country  and  from  the  United  States  in  respect  of  the 
transportation  of  the  same  mail  or  the  same  mails  of  for¬ 
eign  countries. 

(3)  In  the  case  of  any  air  carrier  holding  a  contract 
under  the  provisions  of  the  Act  of  March  8,  192$,  as 
amended  (45  Stat.  248),  providing  for  the  carriage  of 
mails  of  foreign  countries  for  the  account  of  the  United 
States,  this  subsection  shall  apply  only  upon  the  cancela¬ 
tion  of  such  contract  as  provided  in  this  section. 

Section  JfOG(a)  and  (b)  of  the  Civil  Aeronautics  Act  (52 
Stat.  .9.98,  J,9  U.  S.  C.  Jf86  (a)  and  (b)): 

Sec.  406.  (a)  The  Authority*  is  empowered  and 

directed,  upon  its  own  initiative  or  upon  petition  of  the 
Postmaster  General  or  an  air  carrier,  (1)  to  fix  and  de¬ 
termine  from  time  to  time,  after  notice  and  hearing,  the 
fair  and  reasonable  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  aircraft,  the  facilities  used  and  use¬ 
ful  therefor,  and  the  services  connected  therewith  (in¬ 
cluding  the  transportation  of  mail  by  an  air  carrier  by 
other  means  than  aircraft  whenever  such  transportation 
is  incidental  to  the  transportation  of  mail  by  aircraft  or 
is  made  necessary  by  conditions  of  emergency  arising 
from  aircraft  operation),  by  each  holder  of  a  certificate 
authorizing  the  transportation  of  mail  by  aircraft,  and 
to  make  such  rates  effective  from  such  date  as  it  shall 
determine  to  be  proper;  (2)  to  prescribe  the  method  or 
methods,  by  aircraft-mile,  pound-mile,  weight,  spaed,  or 
any  combination  thereof,  or  otherwise,  for  ascertaining 
such  rates  of  compensation  for  each  air  carrier  or  class 
of  air  carriers ;  and  (3)  to  publish  the  same ;  and  the  rates 
so  fixed  and  determined  shall  be  paid  by  the  Postmaster 
General  from  appropriations  for  the  transportation  of 
mail  by  aircraft. 

*“Board”  is  substituted  for  “ Authority ”  by  Reorganization  Flan 
No.  IV,  Paragraph  7,  effective  June  30,  1940,  5  Fed.  Reg.  242l|,  54 
Stat.  1235. 
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(b)  In  fixing  and  determining  fair  and  reasonable 
rates  of  compensation  under  this  section,  the  Authority, 
considering  the  conditions  peculiar  to  transportation  by 
aircraft  and  to  the  particular  air  carrier  or  class  of  air 
carriers,  may  fix  different  rates  for  different  air  carriers 
or  classes  of  air  carriers,  and  different  classes  of  service. 
In  determining  the  rate  in  each  case,  the  Authority  shall 
take  into  consideration,  among  other  factors,  the  condi¬ 
tion  that  such  air  carriers  may  hold  and  operate  under 
certificates  authorizing  the  carriage  of  mail  only  by  pro¬ 
viding  necessary  and  adequate  facilities  and  service  for 
the  transportation  of  mail ;  such  standards  respecting  the 
character  and  quality  of  service  to  be  rendered  by  air 
carriers  as  may  be  prescribed  by  or  pursuant  to  law ;  and 
the  need  of  each  such  air  carrier  for  compensation  for  the 
transportation  of  mail  sufficient  to  insure  the  perform¬ 
ance  of  such  service,  and,  together  with  all  other  revenue 
of  the  air  carrier,  to  enable  such  air  carrier  under  honest, 
economical,  and  efficient  management,  to  maintain  and 
continue  the  development  of  air  transportation  to  the 
extent  and  of  the  character  and  quality  required  for  the 
commerce  of  the  United  States,  the  Postal  Service,  and 
the  national  defense.” 

Section  1005.  (/)  of  the  Civil  Aeronautics  Act  (52  Stat. 
1023, 49  U.  S.  C.,  645(f))  : 

(f)  Every  order  of  the  Authority  shall  set  forth  the 
findings  of  fact  upon  which  it  is  based,  and  shall  be  served 
upon  the  parties  to  the  proceeding  and  the  persons  af¬ 
fected  by  such  order. 

Section  1006  of  the  Civil  Aeronautics  Act  (52  Stat.  1024, 
49  U.  S.  C.  646 ) : 

Sec.  1008.  (a)  Any  order,  affirmative  or  negative, 
issued  by  the  Authority  under  this  Act,  except  any  order 
in  respect  of  any  foreign  air  carrier  subject  to  the  ap¬ 
proval  of  the  President  as  provided  in  section  SOI  of  this 
Act,  shall  be  subject  to  review  by  the  circuit  courts  of 
appeals  of  the  United  States  or  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  upon  petition, 
filed  within  sixty  days  after  the  entry  of  such  order,  by 
any  person  disclosing  a  substantial  interest  in  such  order. 
After  the  expiration  of  said  sixty  days  a  petition  may  be 
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filed  only  by  leave  of  court  upon  a  showing  of  reasonable 
grounds  for  failure  to  file  the  petition  theretofore. 

(b)  A  petition  under  this  section  shall  be  filed  in  the 
court  for  the  circuit  wherein  the  petitioner  resides  or  h|as 
his  principal  place  of  business  or  in  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia. 

(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth¬ 
with  transmitted  to  the  Authority  by  the  clerk  of  the 
court;  and  the  Authority  shall  thereupon  certify  and  file 
in  the  court  a  transcript  of  the  record,  if  any,  upon  which 
the  order  complained  of  was  entered. 

(d)  Upon  transmittal  of  the  petition  to  the  Au¬ 
thority,  the  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  the  order  complained  of,  in 
whole  or  in  part,  and  if  need  be,  to  order  further  pro¬ 
ceedings  by  the  Authority.  Upon  good  cause  shown,  in¬ 
terlocutory  relief  may  be  granted  by  stay  of  the  order  or 
by  such  mandatory  or  other  relief  as  may  be  appropriat  e : 
Provided ,  That  no  interlocutory  relief  may  be  granted  ex¬ 
cept  upon  at  least  five  days7  notice  to  the  Authority. 

(e)  The  findings  of  facts  by  the  Authority,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.  No 
objection  to  an  order  of  the  Authority  shall  be  considered 
by  the  court  unless  such  objection  shall  have  been  urged 
before  the  Authority  or,  if  it  was  not  so  urged,  unless 
there  were  reasonable  grounds  for  failure  to  do  so. 

(f)  The  judgment  and  decree  of  the  court  affirming, 
modifying,  or  setting  aside  any  such  order  of  the  Author¬ 
ity  shall  be  subject  only  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certification  or  certiorari  as 
provided  in  sections  239  and  240  of  the  Judicial  Code.”j 

2.  The  Administrative  Procedure  Act. 

Section  5.  ( a )  of  the  Administrative  Procedure  Act  (60 
Stat.  239 , 5  U.  S.  C.  100  k  (a)): 

Sec.  5.  In  every  case  of  adjudication  required  by  stat¬ 
ute  to  be  determined  on  the  record  after  opportunity  ijor 
an  agency  hearing,  except  to  the  extent  that  there  is 
involved  (1)  any  matter  subject  to  a  subsequent  trial  of 
the  law  and  the  facts  de  novo  in  any  court;  (2)  the  sel^c- 
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tion  or  tenure  of  an  officer  or  employee  of  the  United  States 
other  than  examiners  appointed  pursuant  to  section  11; 
(3)  proceedings  in  which  decisions  rest  solely  on  inspec¬ 
tions,  tests,  or  elections;  (4)  the  conduct  of  military, 
naval,  or  foreign  affairs  functions;  (5)  cases  in  which  an 
agency  is  acting  as  an  agent  for  a  court;  and  (6)  the 
certification  of  employee  representatives — 

(a)  Notice. — Persons  entitled  to  notice  of  an  agency 
hearing  shall  be  timely  informed  of  (1)  the  time,  place, 
and  nature  thereof;  (2)  the  legal  authority  and  jurisdic¬ 
tion  under  which  the  hearing  is  to  be  held;  and  (3)  the 
matters  of  fact  and  law  asserted.  In  instances  in  which 
private  persons  are  the  moving  parties,  other  parties  to 
the  proceeding  shall  give  prompt  notice  of  issues  con¬ 
troverted  in  fact  or  law ;  and  in  other  instances  agencies 
may  by  rule  require  responsive  pleading.  In  fixing  the 
times  and  places  for  hearings,  due  regard  shall  be  had  for 
the  convenience  and  necessity  of  the  parties  or  their  rep¬ 
resentatives. 


Section  7.  (c)  of  the  Administrative  Procedure  Act  {60 
Stat.  2J{1,  5  U.  S.  C.  1006  (c) )  : 

(c)  Evidence. — Except  as  statutes  otherwise  provide, 
the  proponent  of  a  rule  or  order  shall  have  the  burden 
of  proof.  Any  oral  or  documentary  evidence  may  be  re¬ 
ceived,  but  every  agency  shall  as  a  matter  of  policy  pro¬ 
vide  for  the  exclusion  of  irrelevant,  immaterial,  or  unduly 
repetitious  evidence  and  no  sanctions  shall  be  imposed  or 
rule  or  order  be  issued  except  upon  consideration  of  the 
whole  record  or  such  portions  thereof  as  may  be  cited  by 
any  party  and  as  supported  by  and  in  accordance  with 
the  reliable,  probative,  and  substantial  evidence.  Every 
party  shall  have  the  right  to  present  his  case  or  defense 
by  oral  or  documentary  evidence,  to  submit  rebuttal  evi¬ 
dence,  and  to  conduct  such  cross-examination  as  may  be 
required  for  a  full  and  true  disclosure  of  the  facts.  In 
rule  making  or  determining  claims  for  money  or  benefits 
or  applications  for  initial  licenses  any  agency  may,  where 
the  interest  of  any  party  will  not  be  prejudiced  thereby, 
adopt  procedures  for  the  submission  of  all  or  part  of 
the  evidence  in  written  form. 
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Section  10.  (e)  of  the  Administrative  Procedure  Act 
Stat.  2Jf3, 5  U.  S.  C.  1009  (e)): 
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(e)  Scope  op  Review. — So  far  as  necessary  to  deci¬ 
sion  and  where  presented  the  reviewing  court  shall  decide 
all  relevant  questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning  or  appli¬ 
cability  of  the  terms  of  any  agency  action.  It  shall  (^) 
compel  agency  action  unlawfully  withheld  or  unreason¬ 
ably  delayed;  and  (B)  hold  unlawful  and  set  aside  agency 
action,  findings,  and  conclusions  found  to  be  (1)  arbi¬ 
trary,  capricious,  an  abuse  of  discretion,  or  otherwise  hot 
in  accordance  with  law;  (2)  contrary  to  constitutional 
right,  power,  privilege,  or  immunity;  (3)  in  excess  of 
statutory  jurisdiction,  authority,  or  limitations,  or  shcjrt 
of  statutory  right;  (4)  without  observance  of  procedure 
required  by  law;  (5)  unsupported  by  substantial  evidence 
in  any  case  subject  to  the  requirements  of  sections  7  and 
8  or  otherwise  reviewed  on  the  record  of  an  agency  hear¬ 
ing  provided  by  statute ;  or  ( 6 )  unwarranted  by  the  facts 
to  the  extent  that  the  facts  are  subject  to  trial  de  novo 
by  the  reviewing  court.  In  making  the  foregoing  deter¬ 
minations  the  court  shall  review  the  whole  record  or  su(:h 
portions  thereof  as  may  be  cited  by  any  party,  and  djae 
account  shall  be  taken  of  the  rule  of  prejudicial  error. 


3.  The  Board’s  Rules  of  Practice  ( Section  2S5  of  the  Board’s 
Economic  Regulations) . 

Section  285. 7  Conference  Procedure 

(a)  Purpose.  In  any  proceeding,  the  examiner  pr 
any  other  person  designated  for  the  purpose  of  this  Sec¬ 
tion  will,  unless  otherwise  ordered  by  the  Board,  dirqct 
counsel  for  the  parties  to  such  proceeding  to  appear  be¬ 
fore  him  for  a  conference  to  consider  the  following : 


(1)  The  formulation  of  the  issues  to  be  considered 
the  hearing  by : 

(i)  Agreement  of  the  parties, 


ht 


(ii)  Amendment  of  the  application,  complaint,  br 
petition, 

(iii)  Any  other  appropriate  means; 
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(2)  The  position  of  all  parties  with  respect  to  the 
issues  so  formulated.  Unless  responsive  pleading  is  re¬ 
quired  by  order  of  the  Board  it  is  intended  that  the  posi¬ 
tion  stated  at  the  conference  shall  serve  in  lieu  of  formal 
answer  or  notice  of  issues  controverted  in  fact  or  law. 
The  person  conducting  the  conference  may  order  further 
conference  to  accomplish  this  purpose,  or  may  require 
responsive  pleadings  from  any  party  failing  to  give  notice 
at  the  conference  of  its  position  respecting  the  issues. 

(3)  The  simplification  of  proof  by : 

(i)  Stipulations  concerning  matters  of  which  the 
Board  can  take  notice,  the  admission  in  evi¬ 
dence  of  particular  facts  or  documents  or  any 
other  appropriate  matter, 

(ii)  Limitation  of  the  number  of  witnesses, 

(iii)  The  preparation  of  exhibits,  and  the  use 
thereof  in  lieu  of  oral  testimony  whenever 
possible, 

(iv)  Any  other  appropriate  means; 

(4)  The  exchange  prior  to  the  date  of  the  hearing  of 
exhibits  proposed  to  be  introduced  therein  and  any  other 
material  which  will  expedite  the  conduct  of  the  same ;  and 

(5)  Such  other  matters  as  may,  in  the  opinion  of  the 
person  conducting  the  conference,  aid  in  the  conduct  and 
disposition  of  the  proceeding. 

(b)  Notice.  Notice  of  the  time  and  place  of  the  con¬ 
ference  shall  be  given  by  letter  or  otherwise  to  all  parties 
to  the  proceeding. 

(c)  Exchange  of  Exhibits.  The  person  conducting 
the  conference  may  require  exchange  of  exhibits  before 
the  date  set  for  the  hearing,  and  if  any  exhibits  are  not 
exchanged  in  advance  as  required,  or  as  agreed  upon  by 
counsel  at  the  conference,  the  hearing  shall  be  subject  to 
postponement  until  such  exchange  is  completed. 

(d)  Conference  Report.  The  person  conducting  the 
conference  shall  prepare  a  report  of  the  same;  which 
shall  be  served  upon  counsel  for  all  of  the  parties  and 
made  of  record.  Counsel  may  object  to  the  description 
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of  anything  which  occurred  at  the  conference  within  five 
days  after  the  receipt  of  the  report,  and  such  report  mjiy, 
in  the  discretion  of  the  person  preparing  the  same,  be 
revised  in  accordance  therewith.  If  revised,  the  report 
shall  again  be  served  upon  counsel  and  made  of  record 
in  the  same  manner  as  the  original  report.  Exceptions 
may  be  taken  on  the  basis  of  any  written  objection  sub¬ 
mitted  within  the  time  prescribed  which  has  not  been  met 
by  a  revision  of  the  report.  Such  report  shall  constitute 
the  official  account  of  all  that  transpired  at  the  conference 
and  shall  control  the  subsequent  course  of  the  proceeding, 
but  it  may  be  reconsidered  and  modified  at  any  time  to 
prevent  injustice. 

Section  285.13  Procedure  in  Rate  Proceedings 

(a)  Institution  of  Proceedings.  Proceedings  for  tjhe 
determination  of  rates  of  compensation  for  the  transporta¬ 
tion  of  mail  may  be  commenced  by  the  filing  of  a  petition 
by  an  air  carrier  or  the  Postmaster  General,  or  upon  t)he 
issuance  of  an  order  by  the  Board.  Proceedings  for  tjhe 
determination  of  rates,  fares,  or  charges  for  the  transpor¬ 
tation  of  passengers  or  property  may  be  commenced  by 
the  filing  of  a  complaint,  the  filing  of  a  petition  by  an  bir 
carrier  or  upon  issuance  of  an  order  by  the  Board. 

(b)  Order  Setting  Tentative  Rates ,  Fares  or  Charges. 
Proceedings  commenced  by  the  Board  will  normally  be 
instituted  by  the  issuance  of  an  order  directing  the  par¬ 
ties  to  show  cause  why  specified  rates,  fares,  or  charges 
set  out  in  such  order  should  not  be  fixed  and  determined 
by  the  Board. 

(1)  In  proceedings  instituted  upon  petition  or  com¬ 
plaint,  the  Board,  before  further  procedural  steps  are 
taken,  will  normally  issue  an  order  directing  the  partibs 
to  show  cause  why  specified  rates,  fares,  or  charges  set 
out  in  such  order  should  not  be  fixed  and  determined  by 
the  Board. 

(2)  The  rates,  fares,  or  charges  specified  in  any  ordbr 
issued  pursuant  to  this  section  will  represent  tentative 
rates,  fares,  or  charges  which  appear  to  the  Board  to  be 
fair  and  reasonable  on  the  basis  of  the  carrier’s  monthly 
and  annual  reports  and  other  information  available  to 
the  Board.  Such  orders  will  be  accompanied  by  and  in- 
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corporate  exhibits  setting  forth  the  basis  upon  which  the 
tentative  rates,  fares,  or  charges  have  been  formulated. 

(3)  Rules,  orders  and  notices  issued  hereunder  will 
be  served  upon  the  carrier  concerned,  and  any  other  par¬ 
ties  to  the  proceeding,  and  public  notice  thereof  will  be 
given.  Copies  of  rules,  orders  and  notices  entered  in  pro¬ 
ceedings  for  the  determination  of  rates  of  compensation 
for  the  transportation  of  mail  will  be  transmitted  to  the 
Postmaster  General. 

(c)  Objection  and  Answer  to  Order  Setting  Tentative 
Rates,  Fares,  or  Charges. 

(1)  After  the  issuance  of  an  order  of  the  Board  pur¬ 
suant  to  paragraph  (b)  of  this  section,  any  party  having 
objections  to  the  tentative  rates,  fares,  or  charges  speci¬ 
fied  in  such  order  or  to  the  admissibility  in  evidence  of 
the  exhibits  accompanying  such  order  and  information 
specified  therein  shall  file  with  the  Board,  within  such 
periods  of  time  as  may  be  prescribed  in  such  order  notice 
of  the  fact  that  such  objections  exist  and,  after  such 
notice,  a  written  answer  setting  out  the  objections  of  the 
party  to  the  tentative  rates,  fares,  or  charges. 

(2)  Objections  stated  in  an  answer  shall  be  specific, 
and  the  answer  shall  be  accompanied  by  exhibits  in  sup¬ 
port  of  the  objections  and  by  a  statement  of  the  effect  of 
such  objections  upon  the  tentative  rates,  fares,  or  charges. 

(d)  Procedure  When  No  Answer  is  Filed  to  Order 
Setting  Tentative  Rates,  Fares,  or  Charges. 

(1)  If  no  notice,  or  if  after  notice  no  answer,  is  filed 
as  provided  in  paragraph  (c)  of  this  section  within  the 
periods  of  time  prescribed  in  the  order,  the  proceeding 
will  be  assigned  for  public  hearing.  The  statutory  public 
hearing  thus  assigned  will  be  expected  to  require  nothing 
more  than  the  introduction  in  evidence  of  the  exhibits 
provided  for  in  paragraph  (b)  (2)  of  this  section  and 
the  information  specified  therein. 

(2)  The  Board,  upon  the  close  of  such  hearing,  will 
adopt  the  tentative  rates,  fares,  or  charges  specified  in 
its  order  pursuant  to  paragraph  (b)  of  this  section  as  its 
tentative  decision.  If  no  exceptions  are  filed  to  such  ten- 


tative  decision  within  10  days  after  such  decision  is  pub¬ 
lished  or  made  available  to  public  inspection,  such  deci¬ 
sion  shall  without  further  proceedings  become  the  final 
decision  of  the  Board. 

(e)  Procedure  When  Answer  is  Filed  to  Order  Set¬ 
ting  Tentative  Rates ,  Fares,  or  Charges. 

(1)  If  an  answer  is  filed  as  provided  in  paragraph 
(c)  of  this  section  a  conference  will  be  held.  The  con¬ 
ference  will  be  attended  by  representatives  of  the  BoaM 
assigned  to  the  particular  case  and  representatives  of  the 
parties,  and  will  be  presided  over  by  an  examiner  of  the 
Board. 

(2)  If  a  party  desires  to  introduce  evidence  in  tlie 
proceeding  he  shall  file  written  notice  with  the  examiner 
at  the  time  of  such  conference.  If  a  party  desires  an 
opportunity  to  file  proposed  findings  and  conclusions  with 
supporting  reasons  therefor,  he  shall  file  written  notice 
thereof  with  the  examiner  not  later  than  the  close  of  the 
hearing  hereinafter  provided  for.  If  a  party  desires  an 
opportunity  to  present  oral  argument  to  the  Board  pri<t>r 
to  issuance  of  a  tentative  decision,  he  shall  file  a  written 
request  therefor  with  the  examiner  not  later  than  the 
close  of  the  hearing  hereinafter  provided  for. 

(3)  The  examiner,  at  the  close  of  the  conference,  wTll 
prepare  and  serve  upon  the  parties  a  conference  report 
stating  the  issues  raised  by  the  objections  of  the  parties 
with  respect  to  the  tentative  rates,  fares,  or  charges.  Ally 
party  may  file  exceptions  to  such  report  within  such  tinie 
as  may  be  prescribed  by  the  examiner. 

(4)  After  service  of  the  conference  report,  the  pro¬ 
ceeding  will  be  assigned  for  public  hearing  before  an 
examiner  of  the  Board. 

(5)  The  exhibits  provided  for  in  subparagraph  (b) 
(2)  of  this  section  and  the  information  specified  therein, 
and  any  exhibits  filed  by  any  party  in  support  of  any 
objections  filed  pursuant  to  paragraph  (c)  of  this  section 
shall  constitute  evidence  of  record  in  the  proceeding, 
subject  to  the  right  of  any  party  to  object  to  the  admis¬ 
sibility  of  such  exhibits  and  information.  Additional  evl- 
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dence  may  be  presented  by  the  parties  at  such  hearing 
only  if  the  notice  provided  for  in  subparagraph  (e)  (2) 
has  been  filed,  and  such  evidence  shall  be  limited  to  evi¬ 
dence  relating  to  the  issues  as  defined  in  the  conference 
report  issued  by  the  examiner  and  exceptions  filed  thereto 
pursuant  to  subparagraph  (e)  (3).  A  member  (or  mem¬ 
bers)  of  the  Board’s  staff  will  be  available  at  the  hear¬ 
ing  for  examination  by  the  parties  on  the  evidence  with 
respect  to  such  issues. 

(6)  Upon  the  conclusion  of  the  hearing  and  the  filing 
of  proposed  findings  and  conclusions  and  reasons  in  sup¬ 
port  thereof,  the  examiner  shall  certify  the  entire  record 
to  the  Board  for  a  tentative  decision. 

(7)  After  certification  of  the  record  to  the  Board  and 
completion  of  any  oral  argument,  the  Board  will  issue  a 
tentative  decision.  Exceptions  to  a  tentative  decision  and 
supporting  reasons  therefor  may  be  filed  within  such  time 
as  may  be  prescribed  in  the  tentative  decision.  Oral  argu¬ 
ments  to  the  Board  on  exceptions  to  tentative  decisions 
will  be  permitted  only  in  unusual  and  exceptional  in¬ 
stances  for  good  cause  shown,  and  upon  request  set  forth 
in  the  document  containing  the  exceptions  and  supporting 
reasons. 

(8)  If  no  exceptions  to  a  tentative  decision  are  filed 
within  the  prescribed  time,  the  tentative  decision  shall, 
without  further  proceedings,  become  the  final  decision  of 
the  Board.  If  exceptions  are  taken  to  a  tentative  deci¬ 
sion  and  oral  argument  is  not  entertained,  the  proceeding 
will  be  deemed  submitted  to  the  Board  for  final  decision 
upon  the  filing  of  exceptions  by  the  parties,  or  upon  the 
expiration  of  the  prescribed  time  for  exceptions,  which¬ 
ever  first  occurs.  Proceedings  in  which  oral  argument  on 
exceptions  to  the  tentative  decision  is  entertained,  will 
be  deemed  submitted  to  the  Board  for  final  decision  upon 
the  completion  of  such  oral  argument. 


BRIEF  FOR  RESPONDENT  CIVIL  AERONAUTICS  BOARD 


tHniteb  States  Court  of  Appeals 

DISTRICT  OK  COLUMBIA 

Xos.  9674-9675 


Pan  American  Airways,  Inc.,  petitioner 


Civil  Aeronautics  Board,  respondent 


ON  FETITIONS  FOR  REVIEW  OF  ORDER*  OF  CIVIL 
A  EROS A UTIC S  no A RD 

Unfed  Stnfcz  Cour*  &  _4psmiz - 

fur  tfit  O  sirict  fff  (fcftffftOlQ  EDWARD  J.  HICKEY,  Jr., 


#  ^  Spe(‘i<il  Assistant  to  the  Attorney  General, 

^ iVJA.i  '  j  J  ffr,  j  Department  of  Justice,  Washington,  D.  V. 

EMORY  T.  NUNNELEY,  Jr., 

(A  ^  .■ .  .  *  fs.*,  ,  General  Counsel,  Civil  Aeronautics  Hoard. 

WILLIAM  C.  BURT, 

icf.  Rates  Section,  Civil  Aeronautics  Hoard. 

HARRY  H.  SCHNEIDER, 

Attorney,  Civil  Aeronautics  Hoard. 

JOHN  F.  SONNETT, 

Assistant  Attorney  General. 

GEORGE  MORRIS  FAY, 

United  States  Attorney. 

H.  DON  REYNOLDS, 

Chief.  Enforcement  and  Litigation  Section, 

Civil  Aeronautics  Board. 


vf 


INDEX  AND  TABLE  OF  AUTHORITIES 


TABLE  OF  CONTENTS 

Counterstatement  of  the  case _ 

Questions  presented _ _ 

Summary  of  argument _ 

Argument _ ' _ 

I.  The  Board’s  treatment  of  the  “Foreign  Accounts  Receivable” 
was  proper,  and  petitioner’s  contentions  thereon  are  with¬ 
out  merit _ _ _ 

A.  The  record  amply  supports  respondent’s  determina¬ 

tion  that  the  foreign  receivables  were  “other 
revenue”  of  the  petitioner  which  decreased  its 
“need”  in  1945 _ 

B.  There  is  no  substance  to  petitioner’s  “benefit” 

argument _ 

C.  Since  the  Board’s  determination  did  not  effect  a 

“recapture”  of  excess  earnings  of  petitioner,  its 

contentions  on  that  ground  are  untenable _ 

II.  The  Board’s  disallowance  of  a  portion  of  petitioner’s  reported 
expense  was  proper  and  is  supported  by  substantial  evi¬ 
dence _ 

A.  The  record  amply  supports  respondent's  finding  that 

petitioner’s  reported  expense  included  costs  allo¬ 
cable  to  the  parent  holding  company  for  the  latter's 
use  of  petitioner’s  personnel  and  facilities _ 

B.  In  view  of  the  commingled  use  of  petitioner's  per¬ 

sonnel  and  facilities  by  both  petitioner  and  the 
holding  company,  the  burden  was  on  petitioner  to 
present  precise  data  showing  the  expense  properly 
allocable  to  the  holding  company _ _ 

C.  Petitioner’s  failure  to  introduce  evidence  cannot  be 

used  as  a  means  of  invalidating  the  Board’s  expense 

disallowance _ 

III.  Petitioner’s  notice  and  hearing  objection  is  without  merit _ 

Conclusion _ _ _ _ _ _ _ 

Supplement  (Pertinent  Provisions  of  Civil  Aeronautics  Act  and  Board's 
Rules  of  Practice) _ 


1 

9 

10 

13 


20 

25 

30 

32 

32 


36 

39 

43 

52 

54 


CITATIONS 


Cases:. 


American  Airlines,  Inc.,  Mail  Rales,  3  C.  A.  B.  323,  770 —  3,  31,  32, 

American  Airlines,  Inc.,  Mail  Rates,  6  C.  A.  B.  567 - 

American  Tel.  &  Tel.  Co.  v.  United  Slates,  299  U.  S.  232 - 


47 

3 

25 


779287' 


(I) 


II 


. 


Cases — Continued  Pace 

Brahy  v.  F.  C.  C.,  61  App.  D.  C.  204,  59  F.  2d  879 .  40 

Braniff  Airways,  Inc.,  Mail  Rates,  4  C.  A.  B.  5SS. .  47 

Brotherhood  of  Locomotive  Firemen  and  Engineers  v.  Kenan,  87 

F.  2d  651 . . .  44 

Caribbean- Atlantic  Airlines,  Inc.,  Mail  Rales,  —  C.  A.  B.  — 

(Docket  No.  2210,  decided  January  22,  1948) . . .  45 

Chicago  &  Southern  Airlines,  Inc.,  Mail  Rates  3  C.  A.  B.  161_  6,  21,  29,  30 
Churchill  Tabernacle  v.  Federal  Communications  Comm.,  160  F. 

.  2d  244 .  44 

Cohan  v.  Commissioner,  39  F.  2d  540 -  41 

Colonial  Airlines,  Inc.,  Mail  Rates,  4  C.  A.  B.  71 _  21 

Colonial  Airlines,  Inc.,  Bermuda  Services,  Mail  Rates,  —  C.  A.  B. 

—  (Docket  No.  3006,  decided  January  26,  1948) . —  45 

Colorado  Interstate  Gas  Co.  v.  Federal  Power  Comm.,  324  U.  S.  581.  41 

Columbia  Engineering  Co.,  et  al,  48  P.  U.  R.  (N-.  S.)  205 -  38,  39,  41 

Commissioner  v.  Liberty  Bank  &  Trust  Co.,  59  F.  2d  320 _  23- 

Consolidated  Edison  Co.  v.  NLRB,  305  U.  S.  197 _ _ 50,52 

Dayton  Power  &  Light  Co.  v.  Public  Utility  Comm,  of  Ohio,  292 

U.  S.  290 . . .  37,41,42 

Dobson  v.  Commissioner,  320  U.  S.  489 _ 27,  28 

Douglas  v.  Commissioner,  322  U.  S.  275 _ 27,  28 

Eagle-Picher  Mining  &  Smelting  Co.  v.  NLRB,  119  F.  2d  903 

affirmed,  325  U.  S.  335 - - - - 48- 

Eastem  Airlines,  Inc.,  Mail  Rates,  6  C.  A.  B.  551 _  3,  46 

Ebasco  Services,  Inc.,  7  S.  E.  C.  1056 _ _  38 

Estate  of  William  H.  Block  v.  Commissioner,  39  B.  T.  A.  338 -  28 

Federal  Communications  Commission  v.  Pottsville  Broadcasting  Co., 

309  U.  S.  134 . . . . .  44 

Fort  Wayne  Corrugated  Paper  Co.  v.  NLRB,  111  F.  2d  869 -  48,  49 

Geyer,  Cornell  &  Newell  v.  Commissioner,  6  T.  C.  96 _ 23,  24 

Greater  Kampeska  Radio  Corp.  v.  Federal  Communications  Comm., 

71  App.  D.  C.  117,  108  Fed.  2d  5 . . .  37 

Helvering  v.  Hallock,  et  al.,  309  U.  S.  106 _  44 

Helvering  v.  Stale-Planters  Bank  &  Trust  Co.,  130  F.  2d  44 - _  27 

International  Railway  Co.,  40  P.  U.  R.  (N.  S.)  225 _  38 

Magruder  v.  Fidelity  &  Deposit  Co.,  139  F.  2d  751 _  27 

NLRB  v.  Mackay  Radio  &  Tel.  Co..  304  U.  S.  333 -  50,  52 

New  York  State  Electric  &  Gas  Co?XP-  U-  R-  (N*  s-)  458 .  37 

Northwest  Airlines,  Inc.,  Mail  Rates,  4  C.  A.  B.  515 _  47 

.  ,  Opp  Cotton  Mills  v.  Administrator,  312  U.  S.  126 _  50 

Pan  American-Grace  Airways,  Inc.  [ Panagra ]  Mail  Rales,  3 

C.  A.  B.  550.. . . .  29,  31,  32,  44,  45,  46,  50 

Pan  American  Airways  Co.  (Del.)  New  York-Bermuda  Mail  Rates, 

1  C.  A.  A.  529 . - .  22,37 

Pan  American  Airways  Co.  (Del.)  Transatlantic  Mail  Rates, 

1  C.  A.  A.  220 . . . . .  15, 16,  37,  45 

Pan  American  Airways,  Inc.,  Latin- American  Rate  Case,  3  C.  A.  B. 

657 .  29- 

Pan  American  Airways,  Inc.,  Transpacific  Mail  Rates,  3  C.  A.  B. 

696 .  6,  30 


Ill 


T 


46 

24 

44 

38 

24 

27 


Cases — Continued  I  paCf 

Pan  American  Airways,  Inc.,  Alaska  Mail  Rates,  6  C.  A.  B.  61.  _  29,  30 
Pan  American  Airways,  Inc.,  Mail  Rates  for  Transatlantic  and 
Bermuda  Operations  (Docket  No.  370,  decided  July  17,  1944), 

6  C.  A.  B.  59 . 15,  jl6,  30 

Pan  American  Airways  Co.  ( Nevada )  Mail  Rates,  C.  A.  B.  Docket 

No.  300,  decided  August  31,  1942 . . .  :  21 

Peabody  Coal  Co.  v.  Commissioner,  18  B.  T.  A.  1081,  affirmed  55 

F.  (2d)  7,  certiorari  denied,  287  U.  S.  605 . . ^3,  24 

Pennsylvania-Central  Airlines  Corp.  and  Transatlantic  and  j 
Western  Air,  Mail  Rates  (Dockets  Nos.  484  and  2849,  decided 

Dec.  2.  1947) . . .  19,30,^1,32 

Phillips  v.  S.  E.  C.,  153  F.  2d  27,  certiorari  denied,  328  U.  S.  860-  49 

Pioneer  Airlines,  Inc.,  Mail  Rates,  —  C.  A.  B.  —  (Docket  No.  i 

2002,  decided  July  2,  1947) _ 

Rossin  &  Sons,  Inc.,  v.  Commissioner,  113  F.  2d  652 _ 

Shawmut  Association  v.  S.  E.  C.,  et  al,  146  F.  2d  791 _ 

Solar  Elec.  Co.  v.  Pennsylvania  Public  Utility  Comm.,  137  Pa.  Super. 

Ct.  325,  9  Atl.  2d  447 . . . . . 

Spring  City  Foundry  Co.  v.  Commissioner,  292  U.  S.  182 _ 

Stearns  Coal  &  Lumber  Co.  v.  Glenn,  42  F.  Supp.  28 _ 

Tagg  Bros.  &  Moorehead  v.  United  States.  2S0  U.  S.  420 _ 43,  44 

Transcontinental  &  Western  Air,  Inc.,  Mail  Rates,  4  C.  A.  B.  139.  21 

Transcontinental  &  Western  Air,  Inc.,  Mail  Rates,  6  C.  A.  B.  581  _  3 

Tucson  Gas,  Elec.  Light  &  Power  Co.,  P.  U.  R.  1922  C.,  658 _  38 

United  Air  Lines,  Inc.,  Mail  Rates,  6  C.  A.  B.  595 _  3 

United  Fuel  Gas  Co.  v.  R.  R.  Comm,  of  Ky.,  278  U.  S.  300 _ 3p,  41 

United  Stales  v.  Pierce  Auto  Freight  Lines,  Inc.,  et  al.,  327  U.  S 

515 .  43,4 

Virginia  Hotel  Corp.  v.  Helvering,  319  U.  S.  523 _ 2 

Weinstein  v.  Bowles,  62  F.  Supp.  455 - - - 

Western  Distributing  Co.  v.  Public  Service  Comm,  of  Kansas,  285 

U.  S.  119 . . . - .  37,38,41 

S  atutes: 

Administrative  Procedure  Act  (60  Stat.  237,  as  amended,  5 

U.  S.  C.  1001  et  seq.).. . - .  50 

Civil  Aeronaut' cs  Act  of  1938,  as  emended  (52  Stat.  973,  49 

U.  S.  C.  §  401  et  seq.) . . 2,  14,  15,  44,  51 

Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  825,  15 

U.  S.  C.79m(W). . —  - . - . .  38 

Revenue  Act  of  1942,  56  Stat.  798,  26  U.  S.  C.  §  116  (a) -  28 

Regulations: 

Rules  of  Practice  before  the  Civil  Aeronautics  Board  (8  F.  R. 

2465) . - . 

Treasury  Regulations  No.  Ill  (Feb.  1947) - 

Miscellaneous: 

Admin'strative  Procedure  Act,  Legislative  History,  Sen.  Doc.  248, 

79th  Cong.,  2d  Sess . . . 

Burt  &  Highsaw,  Regulation  of  Ra'es  in  Air  Transportation, 

7  Louisiana  Law  Review  (1947)  pp.  1,  30  el  seq. . 2,  45,  47 

Magi  11,  Taxable  Income  (1941) . . . .  24 

Mertens,  Law  of  Federal  Income  Taxation,  Vol.  1 - 23,27 


3,  M 
28 


50 


IV 

Miscellaneous — Continued  Page 

Plumb,  The  Tax  Benefit  Rule  Today ,  57  H.  L.  Rev.  129 _ 23,  27 

Plumb,  The  Tax  Benefit  Rule  Tomorrow ,  57  H.  L.  Rev.  675 _  27 

President's  Air  Policy  Commission,  Survival  in  the  Air  Age 

(GPO  Jan.  1,  1948) .  2 

Sale  of  Airline  Certificates,  48  Col.  L.  Rev.  88 _ _  45 

Warren  &  Sugarman,  Cancellation  of  Indebtedness  <fc  Its  Tax 

Consequences,  40  Col.  L.  Rev.  1326 _  23,  24,  27 


®totteb  States  Court  of  Appeals 

DISTRICT  OF  COLUMBIA 


Nos.  9674-9675 


Pan  American  Airways,  Inc.,  petitioner 

v. 

Civil  Aeronautics  Board,  respondent 


ON  PETITIONS  FOR  REVIEW  OF  ORDERS  OF  CIVIL 
AERONAUTICS  BOARD 


BRIEF  FOR  RESPONDENT  CIVIL  AERONAUTICS  BOARD 


COUNTERSTATEMENT  OF  THE  CASE 

These  consolidated  proceedings  are  the  first  instance  in  \thich 
a  court  has  been  called  upon  to  review  orders  of  the  Civil  Aero¬ 
nautics  Board  establishing  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  air  carrier  pursuant  to  the  Civil  Aero¬ 
nautics  Act  of  1938.  as  amended.1 

Petitioner,  a  wholly  owned  subsidiary  of  Pan  American  Air¬ 
ways  Corporation  (App.  523), 2  holds  certificates  of  public  con¬ 
venience  and  necessity  authorizing  it  to  transport  persons, 
property,  and  mail  (App.  524,  598). 3  Its  compensation  for 


‘The  pertinent  provisions  of  the  Act  (52  Stat.  973  (1938),  as  amended, 
49  U.  S.  C.  401  et  seq.)  are  set  forth  infra,  pp.  54-57. 

*  References  to  the  printed  Joint  Ai>pendlx  are  preceded  by  “App.” ;  refer¬ 
ences  to  the  certified  transcript  by  “Tr.’V 

*  The  issuance  by  the  Board  of  certificates  of  public  convenience  and  neces¬ 

sity  is  governed  by  Section  401  of  the  Act  (49  U.  S.  C.  481 ) .  Carriers  holding 
certificates  authorizing  transportation  of  mail  may  be  required  bv  the 
Postmaster  General  to  render  such  service  (Sec.  401  (m),  49  U.  S-  C. 
481  (m) ).  -  .  -  '  -  -  •  • 

•  .  :  •  (])  , 
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mail  services  is  governed  by  Section  406  (a)  of  the  Act  which 
provides  in  part  that  the  Board  shall : 

[F]ix  and  determine  *  *  *  the  fair  and  reasonable 

rates  of  compensation  for  the  transportation  of  mail 
by  aircraft,  the  facilities  used  and  useful  therefor,  and 
the  services  connected  therewith  *  *  *;  and  the 

rates  so  fixed  and  determined  shall  be  paid  by  the  Post¬ 
master  General  from  appropriations  for  the  transporta¬ 
tion  of  mail  by  aircraft.4 

The  statutory  standards  guiding  the  Board  s  determination 
of  fair  and  reasonable  mail  rates  are  contained  in  Section 
406  (b),  providing  that  the  Board  shall  take  into  consideration, 
among  other  factors: 

*  *  *  the  condition  that  such  air  carriers  may  hold 

and  operate  under  certificates  authorizing  the  carriage  of 
mail  only  by  providing  necessary  and  adequate  facilities 
and  service  for  the  transportation  of  mail;  such  stand¬ 
ards  respecting  the  character  and  quality  of  service  to 
be  rendered  by  air  carriers  as  may  be  prescribed  by  or 
pursuant  to  law ;  and  the  need  of  each  such  carrier  for 
compensation  for  the  transportation  of  mail  sufficient 
to  insure  the  performance  of  such  service,  and,  together 
with  all  other  revenue  of  the  air  carrier,  to  enable  such 
air  carrier  under  honest,  economical  and  efficient  man¬ 
agement,  to  maintain  and  continue  the  development  of 
air  transportation  *  *  *  required  for  the  commerce 

of  the  United  States,  the  Postal  Service,  and  the  national 
defense?  [Italics  supplied.] 

On  July  19,  1944,  the  carrier  filed  a  petition  with  the  Board 
requesting  a  “need”  6  mail  rate  of  $1.40  per  plane  mile  for  the 

*  The  entire  section  is  set  forth  infra,  p.  55. 

‘The  emphasized  portion  of  Section  406  (b)  is  the  source  of  the  Board’s 
so-called  air  mail  “subsidy”  authority. 

‘The  distinctions  between  the  two  types  of  mall  rates  developed  by  the 
Board — the  “need”  mail  rate  and  the  “service”  mail  rate — are  adverted  to 
in  petitioner’s  brief  at  pp.  3  et  seq.  and  are  further  detailed  in  the  following 
authorities :  Burt  and  Highsaw,  Regulation  of  Rates  in  Air  Transportation, 
7  La.  L.  Rev.  (1947)  pp.  1,  30  et  seq.;  Report  by  the  President’s  Air  Policy 
Commission,  Survival  in  the  Air  Age  (Gov’t.  Printing  Office,  Jan.  1,  1948), 
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mail  services  to  be  rendered  on  its  Alaska  Division 7  comn|ienc- 
ing  August  1, 1944  8  (App.  21-24).  On  December  30, 1944,  the 
Board  initiated  proceedings  for  the  determination  of  an  appro¬ 
priate  mail  rate  for  petitioner’s  services  on  its  Atlantic  Division 
as  of  January  1,  1945  (App.  42). 9 

The  Board  subsequently  issued  an  order  and  accompanying 
“Statement  of  Tentative  Findings  and  Conclusions”  requiring 
petitioner  to  show  cause  why  a  mail  rate  of  31.50  per  mail  ton- 
mile10  should  not  be  established  as  the  fair  and  reasonable 

pp.  97  et  seq. ;  and  American’  Airlines,  Mail  Rates,  3  C.  A.  B.  323,  337-338 
(1942).  The  leading  ‘'service”  rate  cases  are  Eastern  Airlines,  Inc.,'  Mail 
Rates;  American  Airlines,  Inc.,  Mail  Rates;  Transcontinental  and  Western 
Air,  Inc.,  Mail  Rates;  and  United  Airlines,  Inc.,  Mail  Rates,  6  C.  A.  b[  551, 
567,  581,  and  595  (1945). 

’Petitioner  is  comprised  of  three  operating  divisions:  (1)  Latin-^meri- 
can;  (2)  Atlantic;  and  (3)  Paciflc-Alaska  (App.  554;  Pet.  Br.  6,  note). 
The  Pacific-Alaska  Division  consists  of  the  Pacific  and  Alaska  Sectors.  Dur¬ 
ing  the  periods  of  time  pertinent  to  the  instant  petitions  the  Alaska  Sjector 
(hereinafter  termed  the  “Alaska  Division”)  carried  mail  between  the 
United  States  and  Alaska,  and  within  Alaska;  and  the  Atlantic  Division 
transported  mail  from  the  United  States  to  Africa,  Asia,  Bermuda,  and 
Europe  (App.  519-520  ;  595-596). 

*Both  Section  406  (a)  of  the  Act  (infra,  p.  55)  and  Section  11  of  the 
pertinent  Rules  of  Practice  (infra,  p.  58)  provide  for  the  institution  of  mail 
rate  proceedings  by  either  the  carrier,  the  Postmaster  General,  or  the  Board. 

•  Mail  rates  had  been  in  effect  until  August  31, 1942,  in  the  case  of  Alaska ; 
and  through  December  31,  1942,  in  the  case  of  Atlantic  (App.  595  ;  521-522 ) . 
For  the  subsequent  23-month  and  24-month  periods,  respectively,  Alaska 
and  Atlantic  conducted  operations  under  contract  with  and  for  the  account 
of  the  Navy  Department  (App.  521;  595).  Since  that  Department  compen¬ 
sated  the  carrier  for  its  services  by  contract,  no  mail  rate  was  required 
under  the  Civil  Aernautics  Act  and  none  was  in  effect  for  the  two  divisions 
while  the  Navy  contracts  were  in  effect.  The  Navy  contracts  expired  on 
July  31,  1944  (Alaska)  and  December  31,  1944  (Atlantic).  Thus,  it  be<pame 
necessary  for  the  Board  to  fix  rates  of  mail  compensation  for  Alaska  is  of 
August  1,  1944 ;  and  for  Atlantic  as  of  January  1,  1945. 

During  the  course  of  the  proceedings  underlying  these  cases,  the  question 
of  appropriate  mall  rates  for  the  two  divisions  after  December  31,  1945,  was 
severed  and  made  the  subject  of  unrelated  proceedings  (Tr.  112-113).  Con¬ 
sequently  the  Board’s  decisions  which  are  here  under  review  only  concerned 
the  proper  mail  rate  for  Alaska  for  the  seventeen-month  period  ending 
December  31,  1945,  and  for  Atlantic  for  the  year  1945.  There  is  no  issue 
before  the  Court  pertaining  to  petitioner’s  mall  rates  in  1946  or  later 
periods. 

10 1.  e.,  $1.50  for  each  ton  of  mail  which  was  transported  one  mile  by{  the 
petitioner. 
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rate  of  compensation  for  the  Atlantic  Division’s  mail  services 
(App.  43-68). 11  So  far  as  pertinent,  this  statement  recited 
that,  on  the  basis  of  preliminary  data  for  this  division,  a  tenta¬ 
tive  “service”  rate  of  $1.50  per  ton-mile  appeared  proper;  and 
that,  at  that  rate,  total  mail  compensation  for  this  Division 
would  be  $1,256,736  for  the  year  1945  (App.  61).  The  Board’s 
statement  also  noted  that  with  such  mail  compensation  the 
carrier  would  show  an  over-all  net  profit  of  $425,534  (after 
taxes)12  for  1945,  or  a  return  of  9.4  percent  on  the  recognized 
investment  (App.  60-61). 

Petitioner’s  answer  u  to  the  order  to  show  cause  took  issue 
with  various  of  the  adjustments  proposed  to  be  made  by  the 
Board  with  respect  to  the  carrier’s  reported  revenues,  costs 
and  investment  (App.  72-78).  But  of  special  significance 
to  the  objections  raised  in  this  Court  was  the  assertion  that 
Atlantic  required  a  “need”  rate  for  1945,  and  not  a  “service” 
rate  as  proposed  by  the  Board.14  Petitioner  contended  that, 
on  a  “need”  basis,  it  required  total  mail  compensation  of  over 
$3,000,000  (more  than  double  that  set  forth  in  the  show-cause 
order),  an  amount  which,  according  to  petitioner’s  computa- 

“  Section  11  (b)  of  the  pertinent  Buies  of  Practice  before  the  Board  (infra, 
p.  58)  provides  that  the  Board  may  in  its  discretion  issue  an  “order  direct¬ 
ing  the  parties  to  show  cause  why  a  specified  rate”  should  not  be  fixed 
and  determined  by  the  Board.  Such  order  is  generaUy  accompanied,  as 
here,  by  a  statement  of  the  tentative  bases  for  the  rate  or  rates  recited 
in  the  show  cause  order.  Rule  11  (b)  (3)  provides  further  that  the 
rates  recited  in  such  order  “will  represent  a  tentative  rate  or  rates  which 
appear  to  the  Board  to  be  fair  and  reasonable  on  the  basis  of  the  monthly 
and  annual  reports  made  by  the  carrier  to  the  Board,  and  other  informa¬ 
tion  available  to  the  Board.” 

“  All  profit  and  return  figures  in  this  Brief  -ere  after  taxes,  except  where 
expressly  stated  to  the  contrary. 

“Section  11  (c)  of  the  Rules  of  Practice,  infra,  p.  59,  provides  for  the 
filing  by  any  party  of  a  “notice  of  objection”  to  the  tentative  rates  set 
forth  in  an  order  to  show  cause,  and  an  answer  setting  out  the  various 
objections  of  that  party. 

“Paragraph  8  (erroneously  shown  as  “6”  in  the  Appendix)  of  petitioner’s 
answer  asserted  (App.  77):  “Objection  is  made  to  the.  tentative  .findings 
and  conclusions  with  respect  to  the  propriety  of  fixing  the  1945  rate  on  a 
compensatory  basis  *  *  *  and  to  the  tentative  finding  and  conclusion 
that  respondent’s  [the  carrier’s]  rate  should  be  uniform  with  that  of  Ameri- 
.  can  Overseas  Airlines.  It  is  contended  that  the  data  contained  in  Exhibits 
PA-1  and  PA-2  (App.  79-83)  show  that  respondent’s  transatlantic  opera¬ 
tions  in  1945  were  clearly  on  a  ‘need’  basis.” 


tions,  would  yield  it  a  10%  return  on  investment  (App|  77, 
Par.  6;  78,  Par.  12). 15  It  also  objected  to  the  tentative  state¬ 
ment  of  $1.50  per  mail  ton-mile  as  “a  fair  and  reasonable  ta-te 
for  the  year  1945  on  the  ground  of  the  failure  of  the  Board 
to  take  adequately  into  account  the  rate-making  elements 
prescribed  in  Section  406  (b)  of  the  Civil  Aeronautics  Act” 
(Ans.,  Par.  11;  App.  78).  One  of  the  important  consequences 
of  those  claims  was  the  shift  of  the  Atlantic  proceedings  from 
the  narrower  inquiry  in  “service”  mail-rate  cases  to  the  broader 
and  different  questions  necessarily  involved  in  “need”  pate 
cases.18 

After  the  filing  of  petitioner’s  answer,  the  Atlantic  pro¬ 
ceeding  was  scheduled  for  prehearing  conference  before  an 
examiner.17  In  the  Alaska  proceeding,  which  had  been  insti¬ 
tuted  by  petition  of  the  carrier  requesting  a  rate  which  repre¬ 
sented  its  “best  estimate”  (App.  24)  of  a  fair  and  reasonable 
mail  rate,  no  show  cause  order  had  been  issued.  Consequently 
there  was  no  occasion  for  the  filing  of  an  answer  by  the  peti¬ 
tioner  in  that  proceeding.18  The  Alaska  case  was,  therefore, 
set  down  for  prehearing  conference  directly  without  any  pre¬ 
liminary  statement  by  respondent  as  to  what  might  be  an  appro¬ 
priate  rate. 

Following  the  prehearing  conference  in  each  case,  the  ex¬ 
aminers  issued  separate  reports  framing  the  issues  towards 
which  testimony  might  properly  be  directed  at  the  subsequent 


hearing  and  ruling  upon  the  general  matters  proposed  to  be 
presented  in  evidence  by  the  parties  (App.  25-36,  83-99).  In 
both  reports  it  was  recognized  explicitly  that  one  of  the  basic 

issues  was  the  amount  of  the  “need”  of  each  carrier  (App.  &7, 

— 

“Although  the  carrier  laid  claim  to  mail  compensation  which  would  yield 
a  rate  of  return  in  excess  of  that  referred  to  in  the  Board’s  tentative 
statement  accompanying  the  order  to  show  cause  (9.4%),  petitioner  failed 
to  articulate  the  basis  for  the  higher  return  for  which  it  contended  (App. 
78,  Par.  12). 

*  See  note  6,  supra. 

"Prehearing  conferences,  provided  for  by  Rules  11  (e)  and  10,  infra,  pp. 
60,  57,  are  conducted  by  an  Examiner,  who  then  prepares  a  report  which  is 
served  on  the  various  parties.  Normally,  there  are  three  groups  partici¬ 
pating  in  mail-rate  proceedings — the  carrier,  the  Post  Office,  and  counsel 
representing  the  public  interest. 

“  See  notes  11  and  13,  supra. 
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33,  Par.  4  (a) ;  App.  86,  Par.  8;  App.  90-91). 19  After  the  filing 
of  written  exceptions  to  such  reports  by  the  parties,  and  rulings 
thereon  by  the  examiners,  the  two  cases  were  consolidated  for 
hearing,  and  hearing  was  held  (App.  37,  38-39,  39-41,  102, 
103-105, 105-106, 109-111, 111-452).  At  the  conclusion  there¬ 
of,  proposed  findings  and  conclusions  were  filed  by  the  parties, 
and,  at  petitioner’s  request,  oral  argument  was  presented  to  the 
Board  (App.  453,  454-516). 

The  Board  then  issued  a  tentative  decision  and  order  in  each 
case  providing  that  such  decision  and  order  should  become 
final  within  ten  days  unless  during  that  period  petitioner  filed 
written  exceptions  thereto,  in  which  event  they  should  auto¬ 
matically  be  stayed  (App.  516-565,  593-627).  So  far  as  per¬ 
tinent  to  the  instant  proceedings,  the  tentative  decisions  ac¬ 
cepted  petitioner’s  contention  that  both  divisions  were  on  a 
“need”  basis  and  proposed -total  mail  compensation  of  $1,484,000 
and  $2,752,000  for  the  Atlantic  and  Alaska  divisions,  respec¬ 
tively,  for  the  applicable  12-month  and  17-month  periods. 
These  amounts  not  only  wiped  out  petitioner’s  losses  of  $1,131,- 
119  and  $2,229,295  but  yielded  petitioner  returns  of  7%  on  the 
recognized  total  investment 20  of  each  division  (App.  552-554, 
558-559,  561,  62^-621,  623). 

“This  issue  necessarily  raised  the  question  of  appropriate  return  here, 
as  in  need  mail  rate  cases  generally.  See,  e.  g.,  the  Board’s  opinion  in  the 
Atlantic  case,  App.  553 :  “ In  determining  the  need  of  the  respondent  within 
the  meaning  of  Section  406  (b)  three  broad  questions  are  raised:  first, 
whether  the  need  should  be  determined  on  the  basis  of  the  air  carrier  as  a 
whole  or  on  the'basis  of  individual  operating  divisions;  second,  what  earn¬ 
ings  or  revenues  of  a  nonoperating  nature  should  be  considered  as  part  of 
‘all  other  revenue  of  the  air  carrier’  in  the  determination  of  need ;  and 
third ,  ichat  constitutes  a  fair  and  reasonable  profit  margin  or  return  element 
for  the  19^5  transatlantic  [ mail ]  service .”  [Italics  supplied.] 

“Ordinarily,  in  determining  “need”  mail  pay,  the  Board  takes  into  con¬ 
sideration  the  operating  results  of  all  divisions  of  a  carrier,  fts  a  single 
entity,  Chicago  <£  Southern  Airlines,  Ma>il  Rates,  3  C.  A.  B.  161  (1941)  ;  Pan 
American  Airicays,  Inc.,  Transpacific  Mail  Rates,  3  C.  A.  B.  696  (1942).  In 
view  of  the  fact  that  there  were  mail  rate  proceedings  pending  as  to  each 
of  the  carrier’s  three  operating  divisions,  each  division  was  dealt  with  as 
a  separate  entity  (App.  522,  554).  The  percentage  returns  stated  in  the 
text  for  the  Alaska  and  Atlantic  Divisions  thus  represent  the  rates  on  the 
investment  allocable  to  each  division. 

It  must  be  stressed  that  since  the  Board  found  that  both  divisions  required 
“need”  mail  rates,  the  1%  return  represents  a  rate  of  return  on  the  entire 
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In  tentatively  determining  that  mail  compensation  in  the^e 
amounts  would  adequately  meet  the  “need”  of  each  division 
for  mail  pay  which,  together  with  all  other  revenue  of  suqh 
division,  would  enable  petitioner  to  continue  air  transporta¬ 
tion  of  the  character  and  extent  contemplated  by  the  Aqt, 
the  Board  made  two  subsidiary  findings. 

First,  it  found  that  although  petitioner’s  officers,  other  per¬ 
sonnel,  and  facilities  were  being  utilized  by  the  parent  holdiiig 
company  for  the  parent’s  business,  nevertheless  the  expense 
for  all  of  such  personnel  as  well  as  related  overhead  was  beipg 
borne  and  reported  entirely  by  the  petitioner.  The  Boaild 
determined  that  a  portion  of  such  expense  should  property 
be  allocated  to  the  holding  company,  and  proposed  to  disallow 
as  an  expense  of  the  petitioner  an  amount  which  it  found  woul^l 
fairly  approximate  the  cost  chargeable  to  the  parent  for  the 
time  and  services  rendered  through  the  use  of  petitioner’s  per¬ 
sonnel  and  facilities  for  the  parent  company’s  benefit  (Apjk 
537-539,  600-602).  In  the  case  of  Atlantic  this  disallowance 
would  amount  to  approximately  $30,000;  and  in  the  case  of 
Alaska,  about  $9,0C0.21 

Secondly,  in  determining  the  extent  of  the  loss  incurred  from 
nonmail  operations,  the  Board  proposed  to  include  among  “all 
other  revenue”  of  the  Atlantic  Division  $432,000  due  petitioner 
primarily  from  axis  countries  for  services  rendered  during  1941. 
Although  these  services  had  been  rendered  in  1941,  and  thfe 


investment  in  each  division,  whether  used  and  useful  for  transportation  of 
mail  or  for  carriage  of  persons  and  property.  The  return,  stated  as  a  per¬ 
centage  of  investment  used  for  mail  services  only,  far  exceeds  7%.  For 
example,  in  the  case  of  Atlantic  the  rate  of  return  on  the  portion  of  total 
investment  allocable  to  the  mail  services  under  discussion  would  be  85% 
before  taxes,  and  53%  after  taxes  (App.  67). 

n  The  Board  proposed  that  the  parent  company  be  charged  with  an  amouni: 
($151,929)  equal  to  15%  of  the  reported  expense  of  the  petitioner’s  execu¬ 
tive  department.  This  total  disallowance  was  to  be  allocated  to  petitioner’s 
three  operating  divisions,  in  accordance  with  petitioner’s  technique  of  allocatf 
ing  expenses  to  each  division  on  the  basis  of  the  useful  ton-miles  flowi^ 
by  the  respective  divisions.  See  Point  II,  infra.  The  useful  ton-miles 
flown  over  the  Atlantic  and  Alaska  divisions  during  the  pertinent  period^ 
accounted  for  about  20%  and  6%,  respectively,  of  the  total  ton-mile^ 
flown  by  all  of  petitioner’s  operating  divisions.  Accordingly,  20%  of  the 
$151,929  reported  total  executive  department  expense  (roughly  $30,000 )| 
was  to  be  disallowed  as  to  Atlantic,  and  6%  as  to  Alaska  (about  $9,000) 
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revenues  accruing  therefrom  had  originally  been  considered  by 
petitioner  as  revenues  for  that  year,  the  Board  at  petitioner’s 
request  in  a  prior  rate  proceeding  did  not  consider  them  as  1941 
revenues  because  collection  thereof  had  been  rendered  impossi¬ 
ble  by  reason  of  the  outbreak  of  the  war  in  1941.  However, 
with  the  termination  of  European  hostilities  in  1945,  both 
petitioner  and  respondent  recognized  that  these  revenues  were 
collectible  and  that  the  accounts  receivable  once  more  repre¬ 
sented  good  assets  (App.  527-531). 

In  its  written  exceptions  to  the  tentative  decisions,  petitioner 
objected,  inter  alia,  to  the  proposed  rulings  summarized  above 
(App.  565-586;  627-628),  and  in  addition  urged  strenuously 
that  there  was  no  factual  support  in  the  record  for  a  7%  rate 
of  return,  that  rate  of  return  was  not  in  issue,  that  there  was 
no  hearing  on  that  question,  and  that  such  a  rate  was  in  any 
event  unduly  discriminatory  (App.  583-585).  The  exceptions, 
however,  did  not  urge  that  the  amount  of  mail  pay  or  resulting 
rate  of  return  was  inadequate  or  unreasonable;  nor  did  they 
mention  any  evidence  which  petitioner  desired  to  present  on 
the  subject  of  an  adequate  rate  of  return;  nor  was  the  Board 
requested  to  permit  the  introduction  of  any  such  evidence. 
After  full  consideration  of  all  of  petitioner’s  claims,  the  excep¬ 
tions  were  overruled  by  orders  and  opinions  (App.  587-592; 
629-634) ;  and  the  Board’s  decisions  became  final  on  August 
25, 1947. 

The  present  petitions  (App.  1-20)  were  filed  October  22, 
1947,  and  thereafter  consolidated.  A  total  of  five  issues  were 
raised  by  the  consolidated  petitions,  of  which  two  are  substan¬ 
tive  and  three  procedural.22  In  the  first  group  the  petitioner 
seeks  review  of  (1)  the  Board’s  rulings  as  to  the  foreign  ac¬ 
counts  receivable,  and  (2)  the  Board’s  disallowance  of  the  exec¬ 
utive  department  expense.  In  the  second  group,  petitioner  re¬ 
asserted  first  the  contention  that  it  was  deprived  of  adequate 

“All  live  were  raised  by  the  Atlantic  Division  petition.  Only  two  were 
presented  in  the  Alaska  case,  and  they  are  identical  with  two  issues  in  the 
Atlantic  case,  namely:  (1)  the  propriety  of  the  disallowance  of  a  portion 
of  executive  department  expense;  and  (2)  the  adequacy  of  hearing  as  to 
rate  of  return.  The  third  issue,  the  reasonableness  of  the  Board’s  action 
as  to  the  foreign  receivables,  is  involved  only  in  the  Atlantic  case. 
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opportunity  to  be. heard  as  to  the  7%  rate  of  return.  Its  two 
additional  procedural  contentions,  which  were  not  advanced 
before  the  Board,  were  that  petitioner  was  not  accorded  ade¬ 
quate  notice  and  hearing  as  to  the  executive  department  ex¬ 
pense  and  foreign  accounts  receivable  issues.  The  two  latter 
procedural  objections  are  neither  urged  nor  discussed  in  peti¬ 
tioner’s  brief,  and  therefore  may  be  disregarded.23 

QUESTIONS  PRESENTED 


1.  Whether,  in  the  light  of  statutory  provisions  (a)  author¬ 
izing  the  Board  to  establish  mail  rates  at  levels  which  exceed 
an  amount  necessary  to  compensate  for  the  carrier’s  air  mail 
services  and  subsidize  the  deficiencies  of  the  carrier  from  ndn- 
mail  service  operations,  but  (b)  explicitly  requiring  the  Board 
to  take  into  account  revenue  of  the  carrier  from  all  sources  in 
determining  the  extent  of  the  deficiency  from  nonmail  opera¬ 
tions  so  to  be  subsidized,  the  Board  abused  its  discretion  in  find¬ 
ing  that  assets  of  petitioner’s  Atlantic  Division  in  the  form 
of  accounts  receivable  which  were  not  on  its  books  and  were 
not  available  until"  1945  represented  revenue,  of  the  carrier  for 
1945  which  offset  its  deficiencies  from  nonmail  operations  pro 
tanto  during  1945. 


2.  Whether,  in  determining  the  extent  of  the  deficiencies  < 
petitioner’s  Alaska  and  Atlantic  Divisions,  the  Board  was  po1* 
erless  to  disallow,  or  acted  arbitrarily  in  disallowing,  a  portio 
of  the  reported  expense  of  each  division  in  an  amount  found  t 
represent  costs  incurred  by  petitioner  on  behalf  of  its  parer 
holding  company  for  the  parent’s  utilization  of  petitioner’s  el 
ficers  and  facilities,  merely  because  the  specific  disallowance 
were  arrived  at  by  the  exercise  of  respondent’s  judgment  rathe 
than  mathematical  calculations  due  to  petitioner’s  failure  t 


” General  Rules  of  Court,  Rule  17  (i).  Since  the  petitions  for  review 
raised  three  distinct  notice  and  hearing  objections,  substantial  portions 
of  petitioner’s  written  exceptions  to  the  Board  and  oral  argument  before 
the  Board — evidencing  petitioner’s  full  awareness  of  all  of  the  issues— 
were  reproduced  in  the  printed  Joint  Appendix.  (See,  e.  g.,  App.  454-491, 
passim.)  In  order  to  obviate  an  unwarranted  reading  burden,  it  must  be 
noted  that  the  following  portions  of  the  Appendix  have  now  become  academic 
since  they  contain  material  which  was  intended  to  refute  the  two  procedural 
objections  which  have  now  been  abandoned  by  petitioner  (App.  472-485,  487- 
489,  502-503,  506-508,  509-514,  566-575,  576-582). 
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provide  a  break-down,  as  between  it  and  its  parent,  of  expense 
occasioned  each  company  for  the  services  rendered  to  the  other. 

3.  Whether,  in  mail  rate  proceedings  involving  the  deter¬ 
mination  of  the  amount  of  mail  compensation  needed  by  the 
carrier  to  overcome  its  deficiencies  from  nonmail  operations 
and  to  enable  such  carrier  to  maintain  air  transportation  of 
the  character  and  extent  contemplated  by  the  Act,  the  carrier 
was  deprived  of  adequate  opportunity  to  be  heard  as  to  the 
profit  margin  which  such  compensation  should  yield  where 
such  question  was  necessarily  involved  from  the  very  incep¬ 
tion  of  the  administrative  proceedings  and  was  so  treated  at 
hearing  and  in  argument  before  the  Board,  and  where  any  lack 
of  prior  notice  as  to  the  rate  of  return  w’hich  might  be  found 
proper  by  the  Board — assuming  that  such  notice  were  required 
and  not  accorded — did  not  result  in  prejudice  to  any  substantial 
rights  of  petitioner. 

RTnvnVTA-RY  OF  ARGUMENT 

I.  In  ascertaining  petitioner’s  “need”  for  money  through 
mail  rates  which  would  permit  it  to  provide  air  service  of  the 
character  and  extent  contemplated  by  the  Act,  the  Board  law¬ 
fully  exercised  its  administrative  discretion  in  determining  that 
“foreign  mail  receivables”  totaling  $432,000  should  be  included 
as  revenue  of  the  Atlantic  Division  for  1945. 

Petitioner  makes  an  earnest  effort  to  induce  this  Court  to 
substitute  its  judgment  for  that  of  the  Board  on  a  matter  clearly 
within  the  administrative  discretion  of  the  Board.  It  is  im¬ 
portant,  therefore,  at  the  outset  to  place  the  issue  before  the 
Court  in  its  proper  perspective.  This  question  is  governed  by 
the  well  established  and  familiar  doctrine  that  courts  will  not 
undertake  the  functions  of  an  administrative  body,  but  will 
simply  determine  whether  the  agency  has  exceeded  its  statu¬ 
tory  powers.  This  proposition  is  too  well  settled  to  require 
extended  discussion.  We  merely  refer  to  it  because  the  argu¬ 
ments  advanced  throughout  petitioner’s  brief,  while  paying  lip 
service  to  the  principle,  seek  to  avoid  its  necessary  effect. 

Section  406  (b)  of  the  Act  requires  that  the  mail  rate  for 
“need”  carriers  shall  not  only  compensate  the  carrier  for  its 
mail  services  but  also  shall  be  sufficiently  high  to  wipe  out 
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deficiencies  incurred  in  nonmail  operaions,  and  in  addition 
provide  the  carrier  with  a  reasonable  margin  of  profit. 

In  the  Atlantic  case,  the  Board  determined  that  petitioner’s 
1945  nonmail  deficiencies  had  been  overstated  in  the  amolunt 
of  §432,000  by  exclusion  of  foreign  receivables  from  petitioner’s 
1945  revenue.  The  Board,  by  including  those  accounts  as  1945 
revenue,  determined  mail  pay  for  1945  in  an  amount  $432,000 
less  than  that  claimed  by  petitioner.  Petitioner  contends  that 
the  Board  acted  unlawfully  in  failing  to  provide  it  with  an 
additional  $432,000,  urging  that  the  foreign  receivables  could 
not  be  considered  1945  revenue  by  the  Board. 

These  accounts  had  been  accrued  originally  as  revenue  by 
the  Atlantic  Division  in  1941  for  services  rendered  primarily  to 
axis  countries,  but  became  uncollectible  with  the  outbreak  of 
war.  They  were  written  off  petitioner’s  books  and  not  Con¬ 
sidered  as  revenue  by  the  carrier.  Accordingly,  in  an  earlier 
proceeding  before  the  Board  involving  petitioner’s  Atlantic 
mail  rates  for  1941,  the  accounts  were  not  considered  as  revenue. 
By  mid- 1945  these  accounts  had  become  collectible  and  were 
recognized  as  such  by  the  carrier.  Since  these  receivables  had 
become  good  assets  in  1945  and  were  as  readily  available  then 
to  petitioner  as  other  revenue,  it  was  obviously  reasonable  for 
the  Board  to  include  this  revenue  in  determining  petitioner’s 
deficiency  for  1945.  Such  action  was  in  fact  the  only  one 
consistent  with  the  purposes  of  the  Act.  Section  406  (b) 
does  not  authorize  the  Board  to  provide  carriers,  through  mail 
rates,  with  amounts  which  duplicate  assets  available  to  such 
carriers.  Moreover,  the  Board’s  action  is  supported  by  court 
decisions  on  analogous  problems  in  other  fields  of  law. 

Petitioner  has  not  addressed  itself  to  the  real  questions  here 
in  issue,  namely,  whether  the  Board’s  action  had  a  rational 
basis  in  fact,  and  whether  such  action  was  reasonably  related 
to  the  statutory  provisions  controlling  the  Board’s  authority. 
Petitioner  ignores  these  questions  of  primary  concern,  juid 
urges  that  the  controlling  consideration  should  have  been 
whether  it  received  some  benefit  from  the  Board’s  action  in 
permitting  it  to  deduct  the  accounts  receivable  from  revenue 
in  the  1941  mail  rate  proceeding — which  petitioner  contends  it 
did  not  receive.  Secondly,  petitioner  contends  that  the  Board’s 
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action  constituted  a  “recapture”  in  violation  of  both  the  Act 
and  Board  precedents.  The  propriety  of  the  Board’s  action 
as  to  the  receivables  cannot  turn  upon  the  question  of  whether 
the  exclusion  in  the  earlier  case  of  the  receivables  from  revenue 
for  rate  purposes  benefited  petitioner.  Moreover,  petitioner 
did  anticipate  and  presumably  obtained  benefits  by  the  ex¬ 
clusion  of  those  accounts  from  revenue  in  the  1941  mail  rate 
proceeding.  Petitioner’s  “recapture”  argument  is  equally  un¬ 
tenable.  These  proceedings  did  not  and  do  not  involve  any 
question  of  “recapture.”  The  Board  does  not  assert  any  re¬ 
capture  power  here.  Petitioner’s  “recapture”  discussion  has 
no  bearing  on  the  merits  of  these  proceedings. 

There  is  no  basis  in  fact  or  in  law*  for  the  contention  that 
respondent  acted  arbitrarily  in  treating  the  foreign  receivables 
as  revenue  of  the  Atlantic  Division  in  1945. 

II.  In  ascertaining  petitioner’s  operating  position  for  the 
purpose  of  fixing  “need”  mail  rates,  the  Board  properly  de¬ 
termined  that  a  specified  portion  of  petitioner’s  reported  ex¬ 
penses  should  be  disallowed  because  incurred  in  the  conduct  of 
its  parent  holding  company’s  affairs. 

The  burden  was  on  petitioner  to  demonstrate  the  fairness 
of  its  absorption  of  the  expense  for  the  parent’s  use  of  peti¬ 
tioner’s  organization.  Such  expense  was  substantial.  Peti¬ 
tioner,  however,  did  not  meet  this  burden. 

In  assailing  the  Board’s  findings  that  expense  in  the  amounts 
of  $9,000  and  $30,000  should  be  disallowed  as  to  the  Alaska 
and  Atlantic  Divisions,  respectively,  petitioner  relies  essen¬ 
tially  upon  its  own  failure  to  produce  data  from  which  the 
Board  might  have  been  able  to  allocate  costs  as  between  peti¬ 
tioner  and  its  parent  by  some  mathematical  calculation.  How¬ 
ever,  it  is  well  settled  that  the  Board  was  not  required  to  make  a 
mathematical  computation  of  the  amount  of  expenses  to  be 
disallowed.  No  such  computation  was  possible  for  the  reason 
that  petitioner  failed  to  produce  the  information  upon  which 
it  could  have  been  made.  The  Board’s  disallowance  repre¬ 
sented  the  exercise  of  sound  judgment  on  the  facts  of  record. 
It  is  well  settled  that  such  a  determination  of  a  cost  allocation 
problem  represented  a  proper  exercise  of  the  Board’s  discretion. 

Full  opportunity  to  introduce  pertinent  expense  data  was 
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afforded  petitioner.  It  failed  to  do  so.  Certainly  that  failure 
cannot  be  attributed  to  the  Board  and  either  frustrate  the  ad¬ 
ministrative  process  or  invalidate  a  determination  reasonably 
reached  on  the  basis  of  the  Board’s  informed  judgment  on  the 
facts  of  record. 

III.  Petitioner’s  claim  that  it  was  deprived  of  adequate  no¬ 
tice  and  hearing  as  to  the  rate  of  return  which  the  Board  might 
fix  in  these  cases  must  likewise  be  rejected.  Although  pe¬ 
titioner  has  not  taken  issue  with  the  Board’s  substantive  de¬ 
termination  that  a  rate  of  return  of  7%  is  adequate  under  the 
Act,  it  asserts  that  it  had  no  notice  that  the  question  <j)f  a 
proper  rate  of  return  was  involved  in  the  proceedings  before 
the  Board,  and  that  it  had  a  right  to  rely  on  prior  Board  deci¬ 
sions  establishing  a  10%  rate  of  return  as  an  alleged  minimum. 

The  rate  of  return  question  was  necessarily  involved  from  the 
inception  of  the  proceedings.  Petitioner  could  not  assume 
that  since  the  Board  had  in  earlier  cases  established  mail  pay 
yielding  a  10%  rate  of  return  for  international  carriers  dukng 
time  of  war  that  it  would  necessarily  do  so  in  petitioijer’s 
case.  In  our  view,  the  record  shows  not  only  that  the  rate 
of  return  question  was  necessarily  involved,  but  that  peti¬ 
tioner  actively  participated  in  its  determination  in  both  cases 
under  review. 

Assuming,  arguendo,  that  there  was  some  defect  in  notice 
to  petitioner,  there  was  no  deprivation  of  substantial  rights 
thereby.  For,  after  issuance  by  respondent  of  tentative  deci¬ 
sions  in  both  cases  proposing  mail  rates  which  would  yield  a 
7%  return,  petitioner  had  full  opportunity  to  be  heard  as  to 
the  merits  of  such  return.  Having  utilized  such  opportunity 
to  the  extent  which  it  desired,  petitioner  cannot  now  be  heard 
to  complain  that  any  of  its  rights  were  prejudiced  in  the  trial 
and  determination  of  the  question  of  the  appropriate  rate  of 
return. 

.ARGUMENT 

I.  The  Board’s  treatment  of  the  "foreign  accounts  receivable” 
was  proper,  and  petitioner’s  contentions  thereon  are  without 
merit 

One  of  the  issues  before  the  Board,  and  the  most  important 


in  dollar  terms,  was  the  proper  treatment  of  foreign  accounts 
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receivable  in  the  amount  of  $432,000  (App.  527-531). 24  Peti¬ 
tioner  concedes,  as  it  must,  that  these  receivables  were  reve¬ 
nues.  It  urges  strenuously,  however,  that  they  should  have 
been  held  by  the  Board  to  be  revenues  in  1941,  rather  than 
in  the  year  1945,  and,  therefore,  excluded  in  determining  its 
“need”  mail  pay  for  1945  (Pet.  Br.  23-42).  Petitioner  urges 
that  the  Board  was  “without  legal  power”  to  hold  otherwise 
( Pet.  Br.  22 ) .  We  submit  that  this  contention  is  without  merit. 

In  reaching  the  determination  in  issue,  the  Board  exercised 
the  ordinary  fact  finding  function  committed  to  it  by  the 
Act.*5  Particularly  since  its  decision  involved  not  only  a  fac¬ 
tual  question  but  one  which  was  peculiarly  within  the  province 
of  the  administrative  body  to  determine,  that  determination 
may  not  be  disturbed  unless  it  represented  a  patent  abuse  of 
discretion  unsupported  by  evidence. 

Petitioner  makes  an  earnest  effort  to  induce  this  Court  to 
substitute  its  judgment  for  that  of  the  Board  on  a  matter  clearly 
within  the  administrative  discretion  of  the  Board.  It  is  impor¬ 
tant,  therefore,  at  the  outset  to  place  the  issue  before  the  Court 
in  its  proper  perspective.  This  question  is  governed  by  the 
well  established  and  familiar  doctrine  that  courts  will  not  un¬ 
dertake  the  functions  of  an  administrative  body,  but  will  simply 
determine  whether  the  agency  has  exceeded  its  statutory 
powers.  This  proposition  is  too  well  settled  to  require  citation 
or  extended  discussion.  W e  merely  refer  to  it  because  the  argu¬ 
ments  advanced  throughout  petitioner’s  brief,  while  paying  lip 
service  to  the  principle,  seek  to  avoid  its  necessary  effect. 

The  principle  is  clearly  applicable  to  a  question,  such  as  here 
presented,  of  what  constitutes  “revenue”  in  connection  with  a 
determination  of  the  amount  of  government  aid  to  be  included 
in  the  mail  compensation  of  an  air  carrier. 

We  submit  that,  far  from  being  arbitrary,  the  determination 
in  issue  is  not  only  amply  supported  by  the  record  and  con¬ 
sistent  with  the  purposes  of  the  Act,  but  is  in  fact  the  only  rea- 

34  This  issue  is  involved  only  in  the  Atlantic  case. 

“Under  Section  1006  (e)  of  the  Act,  49  U.  S.  G.  646  (e),  the  Board’s 
findings  of  facts  are  conclusive  when  supported  by  substantial  evidence. 


15 


sonable  conclusion  comporting  with  the  evidence,  the  statutory 
purposes,  and  decisions  in  other  fields  of  law. 

Briefly,  the  undisputed  facts  were  as  follows:  In  1941,  peti¬ 
tioner  carried  mail  from  Germany,  Greece,  Hungary,  and  otljier 
European  and  African  countries  to  the  United  States  for  which 
services  it  became  entitled  to  compensation  from  those  foreign 
countries  ( App.  345, 362, 527-531 )  Being  on  an  accrual  bajsis 
of  accounting,  petitioner  originally  treated  the  compensatijon 
payable  for  such  services  as  revenue  for  1941,  and  recorded  tfie 
money  so  due  as  accounts  receivable  on  its  books  all  durihg 
that  year  (App.  286, 427).  Shortly  after  Pearl  Harbor,  on  Jan¬ 
uary  6,  1942,  petitioner’s  Board  of  Directors  determined  thjat 
there  “was  then  no  reasonable  expectation  that  it  would  be 
possible  to  obtain  payment”  of  the  revenues  so  accrued 
income  during  1941  (App.  403).  Accordingly,  by  resolution, 
it  issued  instructions  that  as  to  any  of  the  accounts  now  in 
issue  “no  income  shall  be  deemed  to  have  been  realized  during 
1941”  from  the  services  performed  during  1941  (App.  40^- 
403,  427-428).  The  accounts  receivable  for  such  services  were 
then  written  off  petitioner’s  books,  and  no  longer  shown  as 
revenue  (App.  159,  287,  403). 27 

At  the  time  when  the  foregoing  action  was  taken,  proceedings 
were  pending  before  the  Board  to  determine  reasonable  mail 
rates  for  the  Atlantic  Division 28  for  three  weekly  round  trips 

“Under  Section  405  (i)  of  the  Act  (49  U.  S.  C.,  §  485  (i)),  collection  of 
such  compensation  for  United  States’  carriers  from  foreign  countries  (s 
effected  by  the  Postmaster  General  for  the  carrier’s  account.  Such  colleb- 
tion  does  not  ordinarily  involve  the  transfer  of  cash,  but  rather  the  offset  if 
money  due  to  the  Postmaster  for  the  account  of  American  carriers  against 
money  due  foreign  countries  from  the  United  States  for  mail  service  per¬ 


formed  by  foreign  air  lines  in  carrying  United  States  mail  abroad. 

21  Minutes  of  meeting  of  Board  of  Directors  of  petitioner,  App.  402-403 ; 
testimony  of  petitioner’s  witness  Monson  at  App.  159-160  to  the  effect  that 
these  accounts  receivable,  in  the  amount  of  $432,000,  were  “written  off”  the 
carrier’s  books  “pursuant  to  the  acts  of  the  Board  of  Directors”  and  such 
accounts  were  “not  on  the  books’’  of  the  carrier. 

28  Pan  American  Airways,  Inc.,  Mail  Rates  for  Transatlantic  and  Bermuda 
Operations  (Docket  No.  370,  decided  July  17,  1944).  The  opinion  in  thii? 
case  was  held  confidential  until  April  8, 1947,  for  reasons  of  national  securitjL 
the  order  alone  appearing  in  the  published  reports,  6  C.  A.  B.  59  (1944). 
Copies  of  the  opinion,  which  has  not  appeared  in  the  bound  reports,  have 
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between  the  United  States  and  Europe  for  the  period  June 
1940-December  1941. 29  Petitioner’s  treatment  of  the  1941 
accounts  receivable  from  Germany,  Greece,  and  Hungary  and 
the  other  foreign  countries  became  involved  in  those  proceed¬ 
ings.30  At  petitioner’s  instance,  the  Board  permitted  petitioner 
to  create  a  reserve  equal  to  100%  of  the  1941  accounts  receiv¬ 
able  from  Germany,  Greece,  and  Hungary  and  to  50%  of  those 
from  the  other  countries.  This  reserve,  exceeding  $432,000, 
was  then  recognized  by  the  Board  as  an  allowable  expense 
(Opin.  in  No.  370,  p.  6).  As  a  practical  matter,  the  Board’s  ac¬ 
tion  gave  effect  to  petitioner’s  determination  that  the  amounts 
due  were  not  1941  revenue.31  The  Board  in  effect  excluded  from 
petitioner’s  1941  revenue  the  $432,000  which  would  otherwise 
have  been  included  in  determining  the  carrier’s  earnings  posi¬ 
tion  in  that  case.  In  doing  so,  the  Board  had  before  it  the  plain 
fact,  urged  upon  it  by  the  carrier’s  counsel,  that  the  accounts 

been  supplied  to  the  Court.  The  facts  pertaining  to  that  proceeding  are 
taken  from  that  opinion,  hereinafter  referred  to  as  “Opin.  in  No.  370,”  as  weU 
as  the  opinion  in  the  instant  Atlantic  case. 

*  Rates  for  two  weekly  round  trips  had  been  established  by  order  of  the 
Board  in  June  1939  ( Pan  American  Airtcays  Co.  (Del.),  Transatlantic 
Mail  Rates ,  1  C.  A.  A.  220  (1939) ),  but  no  rate  had  been  fixed  for  the  third 
round  trip  which  commenced  June  18,  1940.  The  Board  was  reviewing  the 
reasonableness  of  the  rates  theretofore  fixed  for  the  first  two  round  trips, 
as  well  as  determining  whether  and  in  what  amount  a  rate  should  be  estab¬ 
lished  for  the  third  round  trip  (Opin.  in  No.  370,  pp.  2-3). 

“The  Board  had  issued  a  tentative  decision  in  which  it  found  that  the 
mall  rates  for  the  two  round  trips  during  1941  were  “excessive”,  but  in  the 
exercise  of  its  discretion  did  not  adjust  those  rates  downward  retroac¬ 
tively  (Opin.  in  No.  370,  p.  5).  It  did  not  establish  additional  mail  pay  for 
the  third  round  trip,  since  the  mail  pay  for  the  two  round  trips  adequately 
compensated  the  carrier  for  all  the  trips  there  in  issue. 

Petitioner  naturally  did  not  object  to  the  Board’s  tentative  conclusion 
since  petitioner  was  permitted  to  retain  mail  compensation  found  to  bo 
excessive.  It  objected,  however,  to  the  Board’s  statement  that  Its  mail 
earnings  were  “excessive.”  The  Board,  in  its  final  decision  in  No.  370, 
reviewed  petitioner’s  operating  results  during  the  pertinent  period  to 
determine  whether,  in  the  light  of  petitioner’s  objections,  its  characteriza¬ 
tion  of  petitioner’s  earnings  in  1941  was  correct  (Opin.  in  No.  370,  p.  5). 

u  Testimony  of  petitioner’s  witness  Monson  at  App.  159-171,  especially  at 
160:  “In  the  previous  Trans- Atlantic  case  the  amount  of  $432,000  *  *  • 
was  taken  as  a  deduction  from  the  revenues  of  the  carrier  on  the  basis 
of  the  probability  of  collection  at  that  time.”  To  the  same  effect,  see  the 
testimony  at  App.  287  and  the  statement  of  counsel  for  the  carrier  in  oral 
argument  at  App.  487. 


receivable  were  then  uncollectible.  But,  in  addition,  the  Bdard 
had  before  it  the  unequivocal  statement  by  counsel  for  the 
carrier  that  the  accounts  should  be  considered  as  revenue  by 
the  Board  at  some  later  period  when  recoverable,  as  follows 
(App.  504^505) : 

Mr.  Branch  [Board  Member] :  As  to  these  accounts, 
now  *  *  *,  what  will  happen  if  you  charged  off 
some  of  these  accounts  to  loss  and  create  a  reserve  for 


them  and  later  these  countries  pay? 

Mr.  Friendly  [carrier’s  counsel] :  Well,  that  is  some¬ 
thing  that  will  have  to  be  taken  into  account  at  that 
time.32 

With  the  termination  of  the  war  in  Europe  the  collectibility 
of  the  foreign  receivables  was  restored.  Shortly  after  VE-day, 
petitioner’s  Executive  Committee  adopted  a  recommendation 
that  they  be  reinstated  on  the  carrier’s  books  and  that  the 
revenue  from  such  accounts  be  credited  to  “earned  surplus” 
(App.  400).  The  Board  of  Directors  so  resolved  on  June  5, 
1945,  it  being  of  the  opinion  that,  because  of  the  termination 
of  the  state  of  war  previously  existing  between  the  United 
States  and  certain  European  countries,  there  was  “reasonable 
expectation”  that  the  accounts  would  be  collected  (App.  402— 
405,  162,  332-333).  The  accounts  receivable  were,  accord¬ 
ingly,  reinstated  on  petitioner’s  books,33  and  then  formally 

”In  its  brief,  petitioner  seeks  to  avoid  the  significance  of  the  quoted 
statement  with  the  observation  that  (Pet.  Br.  35)  :  “*  *  *  it  was  in  no 

way  an  invitation  to  the  result  reached  by  the  Board”  in  the  proceeding 
under  review.  We  fail  to  see  how  petitioner  can  thus  dispel  the  undeniable 
fact  that  its  own  counsel  recognized  even  prior  to  the  case  under  rev  iew 
that  the  receivables  should  be  considered  by  respondent  as  revenue  in  same 
later  year  when  they  became  reasonably  collectible — which  is  precisely 
what  the  Board  did. 

**  Up  to  June  5,  1945,  the  foreign  accounts  were  not  shown  as  accounts  re¬ 
ceivable  on  the  carrier’s  books  (note  27  supra).  Since  the  carrier’s 
1944  books  were  still  open  on  June  5,  1945  (the  earliest  point  of  time  when 
petitioner  deemed  the  accounts  collectible)  the  Directors  instructed  ]>eti- 
tioner’s  officers  to  reinstate  the  accounts  as  of  Dec.  31, 1944  (App.  162,  4)4). 
Petitioner  does  not  contend  that  the  receivables  should  have  been  deemed 
revenues  for  1944  on  the  ground  that  they  were  retroactively  reflected  as 
receivables  for  that  year;  and  for  the  purposes  of  this  case  it  may  be 
assumed  that  the  accounts  were  reflected  as  receivables  on  the  carrier’s 
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credited  to  “surplus”.34  Although  by  these  actions  petitioner 
unequivocally  recognized  in  1945  that  the  accounts  receivable 
had  then  become  perfectly  sound  assets  of  its  business,  they 
were  not  shown  nor  reported  by  the  carrier  as  revenue  in  1945 
(App.  364-365). 

After  most  careful  consideration,  as  evidenced  plainly  in  its 
opinion  (App.  527-530),  of  these  undisputed  facts,  the  Board 
concluded  that  the  accounts  receivable  were  revenue  of  the 
petitioner  for  the  year  1945  which  decreased  petitioner’s  “need” 
in  the  amount  of  $432,000.  The  Board  removed  any  possi¬ 
bility  of  loss  to  petitioner  by  delay  or  failure  of  collection  as 
follows : 

The  Board  first  computed  petitioner’s  proper  mail  pay  with¬ 
out  including  the  receivables  (App.  530,  559).  Total  mail  com¬ 
pensation  so  computed  was  $1,484,000.  Its  order  directed  the 
Postmaster  General  to  pay  petitioner  that  amount  less  any 
portion  of  the  foreign  accounts  which  had  already  been  col¬ 
lected  (App.  564^565) ;  and  that  any  future  payments  on 
the  receivables  by  foreign  countries  for  petitioner’s  account 
were  to  be  retained  by  the  Postmaster  General.  Thus  if 
any  portion  of  the  foreign  accounts  has  not  been  or  is  not 
collected  by  the  Postmaster,  petitioner  will  be  saved  harmless. 
If  not  a  penny  of  these  accounts  is  collected — which  is  not  the 
fact — petitioner  will  have  had  mail  pay  of  $1,484,000.  If  all 
of  the  $432,000  is  collected,  it  will  still  have  a  total  of  $1,484,000, 
consisting  of  $1,052,000  mail  pay  and  the  $432,000  realized  from 
the  foreign  receivables.35 

books  as  of  June  5,  1945,  the  date  of  the  resolution  of  the  Board  of  Directors 
that  they  were  collectible. 

It  should  be  noted  that  petitioner  has  abandoned  its  original  claim  that  the 
receivables  might  represent  “revenue”  in  some  year  subsequent  to  1945 
when  actually  collected  (App.  130). 

“This  final  formal  action  was  based  on  a  memorandum  from  the  Comp¬ 
troller  to  the  President  of  Pan  American,  stating  that  the  accounts  receiv¬ 
able  were  collectible  (App.  364).  See  also  statement  of  petitioner’s  wit¬ 
ness  Monson  (App.  185)  that  the  accounts  represented  a  “perfectly  good 
asset”  in  1945. 

"Such  action  was  taken  despite  the  fact  that  petitioner’s  officials  and 
the  Board  anticipated  that  collection  of  these  accounts  by  the  Postmaster 
for  petitioner’s  account  would  eventuate  in  the  reasonably  foreseeable  fu¬ 
ture,  since  it  was  felt  that  restoration  of  normal  peacetime  mail  schedules 


Without  more,  we  submit,  such  determination  cannot  be 
made  to  bear  the  stamp  of  arbitrary  action  which  petitioner 
seeks  to  impress  upon  it. 

Petitioner’s  case  rests  on  two  major  grounds.  The  first  of 
these  is  that  the  Board  could  not  reasonably  have  included 
the  receivables  as  revenue  to  petitioner  in  1945  unless  petitioner 
had  obtained  some  “benefit”  from  the  Board’s  action  in  not 
considering  them  as  revenue  in  the  1941  Atlantic  rate  proceed¬ 
ing  (Pet.  Br.  32-37).  In  this  connection,  it  asserts  that  tfye 
Board  found  here  that  the  exclusion  of  the  receivables  in  tfie 
earlier  proceeding  had  resulted  in  petitioner’s  obtaining  addi¬ 
tional  mail  compensation  for  1941;  that  the  determination 
under  review  was  motivated  by  respondent’s  desire  to  prevent 
the  carrier  from  receiving  double  compensation  from  the  gov¬ 
ernment  ;  and  that  the  Board’s  factual  finding  in  this  regard  wds 
plainly  wrong  since  petitioner  was  not  awarded  additional  mail 
pay  in  the  earlier  rate  proceeding  as  a  result  of  the  exclusion 
of  the  foreign  accounts  from  its  revenue.  Secondly,  petitioner 
contends  that  the  decision  under  review  was  wrong  as  a  matter 
of  law  since  it  allegedly  recaptured  excess  earnings  of  the  carrier 
in  violation  of  the  Statute  as  interpreted  by  the  Board  in  the 
recent  Pennsylvania  Central  Airlines  and  Transcontinental  and 
Western  Airlines  cases.36 

Although,  as  we  shall  hereinafter  demonstrate,  petitioner’s 
“benefit”  argument  is  unsound  factually,  the  issue  before  thijs 
Court  does  not  depend  upon  such  a  consideration.  Nor 
is  there  before  the  Court  any  question  concerning  “recapr 
ture”  of  excess  earnings  of  the  petitioner  in  the  form  of  the 
foreign  receivables.  Despite  the  vigor  with  which  petitioner 
seeks  to  inject  an  issue  of  illegal  “recapture”  into  this  case 
(Pet.  Br.  23-37),  it  is  immaterial  here.  The  Board  did.  not 


purport  to  effect  a  “recapture”  in  the  decision  under  revieW, 
and  does  not  now  assert  any  power  to  do  so.  If  the  Board 

to  and  from  the  European  Continent  would  create  debts  for  mail  pay  from 
the  United  States  to  European  countries  against  which  such  countries’  debt 
to  petitioner  could  be  offset  by  the  Postmaster  (as  pointed  out  In  note  26[ 
supra,  the  Postmaster  is  the  conduit  for  payments  by  foreign  countries  to 
United  States  carriers). 

**  Not  yet  reported.  C.  A.  B.  Dockets  Nos.  484  and  2849,  decided  Decemberf 
2,  1947.  Copies  of  the  mimeographed  opinion  in  these  cases  have  been  pro^ 
vided  for  the  convenience  of  the  Court. 
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acted  within  its  administrative  discretion  in  concluding  that 
these  receivables  were  revenue  in  1945,  obviously  no  recapture 
was  attempted  and  the  issue  is  not  present  in  this  case.  On 
the  other  hand,  if  this  Court  finds  that  the  Board  abused 
its  discretion  in  holding  that  those  accounts  were  revenue  in 
1945  and  that  they  reasonably  could  only  have  been  deemed 
1941  revenue,  then  the  Board’s  determination  should  be  re¬ 
versed  and  any  discussion  of  “recapture”  is  superfluous.  The 
only  issue  before  this  Court  is  whether,  in  the  light  of  the 
purposes  of  Section  406  (b)  which  governed  the  Board’s  deci¬ 
sion  as  to  the  amount  of  mail  compensation  here,  the  Board 
had  a  rational  basis  for  concluding  that  the  accounts  receivable 
augmented  the  petitioner’s  “other  revenue”  in  1945  and  de¬ 
creased  its  “need”  for  mail  pay  in  that  year  accordingly.  To 
sustain  its  position,  petitioner  must  demonstrate  that  the  Board 
exceeded  the  bounds  of  reasonableness.  This,  it  is  submitted, 
petitioner  has  wholly  failed  to  do. 

A.  The  record  amply  supports  respondent’s  determination  that  the  foreign 

receivables  were  “other  revenue”  of  the  petitioner  which  decreased  its 

“need”  in  1945 

The  Board’s  decision  was  well  within  the  discretion  vested 
in  it  by  Section  406  (b).  Since  the  operations  of  the  Atlantic 
Division  generally  resulted  in  a  net  loss  to  petitioner  in  1945 
(Counterstatement,  supra,  p.  6),  it  was  the  duty  of  the  Board 
to  provide  it  with  the  subsidy  required  by  the  need  clause  of 
Section  406  (b). 

But  the  discretion  vested  in  the  Board  to  provide  need  mail 
compensation  sufficient  to  maintain  the  carrier  in  the  opera t-^ 
ing  position  envisaged  by  the  Act  does  not  represent  a  blank 
check  on  the  funds  of  the  Post  Office  Department  to  be  filled 
in  by  the  carrier.  As  an  initial  matter,  determination  of  the 
carrier’s  over-all  “need,”  i.  e.,  the  amount  of  mail  pay  required 
to  enable  it  to  furnish  air  service  of  the  character  and  extent 
envisaged  by  the  Act,  lay  largely  in  the  discretion  of  the  Board. 
Moreover,  in  ascertaining  the  extent  of  the  carrier’s  loss — a 
necessary  preliminary  to  ascertaining  the  amount  of  subsidy 
needed — the  Board  was  not  free  to  permit  the  carrier  to  in¬ 
crease  its  subsidy  requirement  by  failing  to  report  income  for 
the  applicable  period.  Section  406  (b)  specifically  commands 
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the  Board  to  take  into  consideration  all  “revenue”  of  the  carri|er. 
The  scope  of  the  term  “revenue”  is  not  limited  in  any  manner 
by  the  Act.37  Were  the  Board  to  permit  the  exclusion  from 
revenue  of  items  of  income  fully  available  to  the  carrier,  the 
Government  and  the  public  would  bear  the  burden  of  a  mail 
rate  in  excess  of  that  necessary  to  meet  the  carrier’s  statutory 
need. 

The  single  question  which  the  Board  was  required  to  answ|er 
was  whether  by  reason  of  the  termination  of  European  hos¬ 
tilities,  the  foreign  accounts,  whose  collectibility  had  been 
rendered  contingent  and  speculative  only  by  reason  of  the  out¬ 
break  of  war,  were  reasonably  available  as  assets  to  petitioner, 
or  “revenue,”  by  1945  and  hence  constituted  revenue  in  that 
year.  Petitioner  by  its  own  actions  taken  in  1945  demon¬ 
strated  conclusively  that  the  accounts  were  then  recognized  as 
“good  assets”  and  recoverable  {supra,  pp.  15-17) .  The  carriers 
counsel  had  previously  stated  to  the  Board  that  that  would  be 
the  appropriate  point  of  time  at  which  they  should  be  deemed 
“revenue.”  Moreover,  even  apart  from  the  carrier’s  recogni¬ 
tion  of  the  accounts  as  1945  revenue,  the  Board  was  bound  {to 
so  treat  them.  Their  treatment  as  revenue  for  1941,  and  all 
intervening  years,  had  been  effectively  precluded  by  the  wir. 
They  could  not  reasonably  have  been  recognized  in  determin¬ 
ing  petitioner’s  operating  position  in  any  year  before  1945  since 
until  1945  it  was  questionable  whether  collection  would  ever 
be  made.  The  situation  was  entirely  changed  in  1945.  As  a 
result  of  the  events  of  that  year  it  then  appeared  that  tljie 
accounts  were  reasonably  collectible.  They  represented  a  rea<|y 
source  of  income.  No  purpose  of  the  Act  could  be  served  h)>y 
blinking  at  the  actual  facts.  Had  the  services  giving  rise  j;o 
the  accounts  been  rendered  in  1945,  such  accounts  would  pat¬ 
ently  be  1945  “revenue.”  They  were  no  less  available  as  “reve- 


,T  The  Board  has  consistently  refused  to  hedge  the  term  “all  other  revenue” 
with  technical  and  artificial  constructions,  but  has  looked  to  the  actual  facts 
in  each  case  to  determine  whether  any  given  item  is  “revenue.”  Pan. 
American  Air  wants  Co.  (Nevada),  Mail  Rates  (C.  A.  B.  No.  300;  decided 
August  31,  1942)  ;  Chicago  &  Southern  Airlines,  Mail  Rates,  3  C.  A.  B.  161, 
172  (1941)  ;  Colonial  Airlines,  Inc.,  Mail  Rates,  4  C.  A.  B.  71,  77  (1942 )  ; 
Transcontinental  &  Western  Air,  Inc.,  Mail  Rates,  4  C.  A.  B.  139, 143  (1943)  ; 
and  cases  cited  in  the  Board’s  opinion  in  the  Atlantic  case  at  App.  553-5^7. 
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nue”  in  1945  merely  because  the  services  from  which  they  arose 
were  rendered  in  1941. 

Since  the  carrier  had  revenue  in  the  form  of  the  foreign  re¬ 
ceivables,  the  duplication  of  that  revenue  with  United  States 
mail  pay  not  only  would  have  been  unnecessary  to  effectuate 
the  purposes  of  Section  406  (b) ,  but  also  would  have  been  con¬ 
trary  to  the  specific  duty  of  the  Board  to  consider  “all  other 
revenue”  of  the  carrier.  No  principle  of  law  required  the 
Board  to  ignore  the  reality  of  the  receivables  as  1945  revenue; 
to  have  done  so  would  merely  have  provided  a  windfall  for  the 
stockholders  of  the  petitioner  contrary  to  the  statutory  objec¬ 
tives.  A  payment  of  “need”  mail  pay  must  promote  the  inter¬ 
ests  of  commerce,  the  postal  service,  and  the  national  defense.38 
There  is  no  such  promotion  when  that  payment  merely  dupli¬ 
cates  revenue  available  to  the  carrier  from  other  sources. 

While  petitioner’s  contention  that  the  Board’s  treatment  of 
the  receivables  was  unreasonable  should  be  rejected  for  the 
reasons  advanced  above,  there  are  two  additional  reasons  why 
respondent’s  ruling  is  unassailable.  In  the  first  place,  there 
was  specific  evidence  in  the  record  to  the  effect  that  under 
accepted  accounting  concepts — assuming  that  the  reasonable¬ 
ness  of  the  Board’s  action  were  to  be  tested  by  some  inflexible 
accounting  canon — the  accounts  were  properly  1945  revenue.39 

““The  statute  contains  no  mandate  to  the  [Board]  to  fix  rates  of  com¬ 
pensation  which  will  insure  the  continuance  or  promote  the  development 
of  services,  to  an  extent,  and  of  a  character  and  quality,  not  required  by 
the  commerce  of  the  United  States,  the  Postal  Service,  and  the  national 
defense.”  Pan  American  Airways  Co.  (Del.),  New  Tork-Bermuda  Mail 
Rates,  1  C.  A.  A.  529,  542  (1940).  [Italics  in  original.) 

“App.  270-271,  to  the  effect  that  it  was  proper  to  accrue  the  accounts 
receivable  as  revenue  in  1945,  the  period  when  they  first  became  collectible. 
See  also  App.  345-346. 

One  of  petitioner’s  witnesses  tendered  general  testimony  to  the  effect  that 
treatment  of  the  receivables  as  1945  revenue  would  not  meet  accepted  ac¬ 
counting  practices  (App.  130).  The  very  same  witness,  however,  conceded — 
in  fact,  urged — that  for  the  purpose  of  excluding  or  including  other  items 
of  expense,  revenue,  and  investment  (App.  12S)  “recognition  must  be  given 
for  rate-making  purposes  to  the  actual  facts”  and  that  the  Board  should 
not  exercise  a  discretion  circumscribed  by  accounting  terminology  and  strict 
accounting  concepts.  (See  also  the  same  witness’  similar  statements  in 
connection  with  the  inclusion  of  the  foreign  mail  receivables  as  well  as 
equipment  purchase  funds  in  the  carrier’s  rate  base,  at  App.  128-129,  185.) 
Indeed  the  same  witness  saw  no  difficulty  with  the  treatment  of  the  highly 


23 


Secondly,  substantially  similar  action  in  other  fields  of  law 
has  consistently  received  judicial  approval. 

For  example,  in  the  income  tax  field  it  is  well  settled  that 
where  a  bad  debt  is  deducted  from  gross  income  in  an  earlier 
year  and  is  recoverable  in  a  later  year,  the  amount  of  the  re¬ 
covery  represents  income  in  the  later  year.40  For  a  taxpayer 
on  an  accrual  basis  the  year  of  recovery  is  held  to  be  the  year 
when  the  necessity  for  the  reserve  (which  was  created  to  coun¬ 
terbalance  the  income  from  a  debt  then  deemed  worthless) 
has  ceased  to  exist,41  or  the  date  when  the  factor  rendering 

complicated  question  of  accrued  vacation  pay  in  the  very  same  manner  as 
the  Board  eventually  treated  the  foreign  receivables  (App.  146-158,  239). 
In  other  words,  the  accounting  “rule”  which  petitioner’s  witness  set  foilth 
as  a  bar  to  the  Board’s  ultimate  treatment  of  the  foreign  receivables  wias 
not  even  observed  by  that  witness  in  other  instances  in  these  cases  before  the 
Board. 

40  Under  the  tax  law  it  was  originally  held  that  where  a  taxpayer 
eliminated  a  reserve  for  bad  debts  or  recovered  a  bad  debt  which  it  had 
deducted  from  gross  income  in  a  prior  year,  the  recovery  represented  income 
realized  in  the  earlier  year.  Plumb,  The  Tax  Benefit  Rule  Today,  57  H.  L. 
Rev.  129, 130-134  (1943)  ;  Warren  &  Sugarman,  Cancellation  of  Indebtedness, 
40  Col.  L.  Rev.  1326,  1345-1351  (1940).  As  a  consequence,  if  the  debt  wis 
recovered  long  after  it  had  been  charged  off  as  a  deduction  the  statute  j>f 
limitations  would  have  run  so  that  in  effect  the  Government  could  nbt 
include  the  recovery  as  income  in  any  year.  This  rule  was  changed  by 
establishment  of  the  principle  that  a  taxpayer  was  estopped  to  assert  that 
the  deduction  taken  for  a  bad  debt — whether  by  means  of  the  creation  of  ja 
reserve  for  or  the  offset  of  the  bad  debt — in  prior  years  was  improper  c|n 
the  alleged  ground  that  it  had  been  proved  by  subsequent  events  not  to 
have  been  worthless  in  the  year  during  which  it  had  been  deducted.  Com¬ 
missioner  v.  Liberty  Bank  and,  Trust  Co.,  59  F.  (2d)  320  (C.  C.  A.  6,  1932)  ; 

I  Mertens  Law  of  Federal  Income  Taxation,  Section  5.18.  Frustration  of 
the  purposes  of  the  income-tax  statutes  was,  therefore,  avoided  by  requiring 
the  taxpayer  to  report  the  recovery  as  gross  income  in  the  year  of  recovery. 
Ocyer,  Cornell,  and  Newell  v.  Commissioner,  6  T.  C.  96,  100  (1946) ;  Peabody 
Coal  Co.  v.  Commissioner,  18  B.  T.  A.  1081,  1091  (1930),  affirmed  55  F.  (2<j) 

7  (CCA  7,  1931),  cert.  den.  287  U.  S.  605,  53  S.  Ct.  9;  8.  Rossin  &  Sons,  Inc.  V. 
Commissioner,  113  F.  (2d)  652  (C.  C.  A.  2,  1940)  ;  and  cases  collected  in 
Estate  of  William  H.  Block  v.  Commissioner,  39  B.  T.  A.  338,  341  (1940). 

41  See  particularly  Rossin  rf  Sons,  Inc.  v.  Commissioner,  supra,  at  p.  654 
of  113  F.  (2d)  652:  “If  a  specific  debt  which  has  been  charged  off  as  worth¬ 
less  and  used  as  a  deduction  from  gross  income  in  the  taxpayer’s  return, 
is  subsequently  deducted,  the  amount  so  collected  is  treated  as  income  of 
the  year  when  received.  Putnam  Natl.  Bank  v.  Commissioner,  5  Cir..  50  F. 
(2d)  158,  159,  and  cases  there  cited.  A  similar  principle  should  goverp 
treatment  of  a  reserve  for  bad  debts  when  the  necessity  for  the  reservle 
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the  debt  worthless  has  disappeared.42  The  reasonableness  of 
respondent’s  action  is  made  even  more  plain  in  the  light  of  this 
tax  law  authority. ,  With  the  termination  of  hostilities  in  1945, 
both  the  necessity  giving  rise  to  petitioner’s  creation  of  the 
100%  reserve  against  these  accounts  receivable  and  the  sole 
factor  rendering  them  uncollectible  ceased  to  exist.  The  receiv¬ 
ables,  by  analogy,  were  therefore  patently  revenue  of  petitioner 
for  that  year. 

Petitioner  has  offered  nothing  on  this  crucial  question  of 
whether  respondent’s  determination  had  a  rational  basis  in 
fact,43  nor  has  it  suggested  any  applicable  legal  principle  sup¬ 
porting  in  any  manner  its  charge  that  respondent’s  conclusion 
was  contrary  to  law.  Quite  the  reverse,  it  has  been  demon¬ 
strated  that  respondent’s  decision  represented  not  only  a  rea¬ 
sonable,  but  the  sole  reasonable,  conclusion  under  the  Act 
on  the  facts  of  record.  Petitioner’s  contention  as  to  the  receiv¬ 
ables  must,  therefore,  be  rejected. 

ceases  to  exist  and  it  becomes  available  for  use  in  the  taxpayer’s  business. 
The  rule  was  well  stated  in  Peabody  Coal  Co.  v.  Commissioner,  IS  B.  T.  A. 
1081,  1001  *  *  •:  ‘If  they  are  reserves  the  net  additions  to  which  are 

allowable  as  deductions  from  income,  then  the  unexpended  balances  become 
Income  to  the  petitioner  in  the  year  in  which  the  reason  for  which  they  were 
created  ceased  to  exist  *  *  ”  See  also  Geyer ,  Cornell  and  Newell  v. 

Commissioner,  supra,  at  p.  100  of  6  T.  C.  96;  Peabody  Coal  Co.  v.  Commis¬ 
sioner,  supra,  at  p.  1091  of  18  B.  T.  A.  1081:  and  Warren  &  Sugarman, 
op.  cit.  supra,  note  40,  at  p.  1351,  n.  106. 

c  Cf.  Spring  City  Foundry  v.  Commissioner,  292  U.  S.  1S2,  184-185  (1934)  ; 
Magi  11.  Taxable  Income,  p.  208  et.  seq.  (1941). 

“  In  an  abortive  effort  to  demonstrate  that  the  accounts  receivable  were 
properly  1941  revenue  petitioner  relies  on  two  cases  arising  under  the 
bankruptcy  laws  and  a  partial  quote  from  the  Board’s  Manual  of  Accounts 
(Pet.  Br.  24-25).  All  that  the  bankruptcy  cases  demonstrate  is  that  a 
trustee  in  bankruptcy  takes  title  to  any  contract  rights  which  the  bankrupt 
may  have  had  prior  to  discharge.  Obviously  they  have  no  bearing  on  the 
question  of  the  point  of  time  when  such  claims  represent  revenue.  No  one 
disputes  the  fact  that  petitioner  had  a  right  to  collection  of  the  accounts 
receivable  in  1941 :  the  only  question  is  whether  the  Board  properly  decided 
that  such  right  ripened  into  revenue  in  1945. 

Moreover,  petitioner’s  suggestion  that  the  Board’s  Manual  of  Accounts 
required  that  the  receivables  be  treated  as  1941  revenue  is  specious.  Initially 
the  “Uniform  System  of  Accounts  for  Air  Carriers”  (C.  A.  B.  Form  41 
Manual,  January  1,  1947)  is  what  its  name  indicates,  a  manual  requiring 
all  air  carriers  to  report  on  a  uniform  basis.  It  does  not  purport  to  pro¬ 
vide  for  or  even  state  the  action  which  the  Board  may  properly  take  with 
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B.  There  is  no  substance  to  petitioner’s  “benefit”  argument 

Petitioner’s  brief  creates  the  impression  that  the  Board  would 
not  have  deemed  the  receivables  1945  revenue  but  for  the  fact 
that  it  found  that  through  the  exclusion  of  those  items  from 
revenue  in  the  1941  Atlantic  rate  proceeding  petitioner  had 
received  an  additional  $432,000  of  subsidy-mail  pay  in  the 
earlier  Atlantic  case  (Pet.  Br.  34-35).  Having  made  that  As¬ 
sumption,  petitioner  proceeds  to  urge  at  length  that  the  Board 
was  in  error  since  the  carrier  did  not  receive  “a  single  penny 
of  additional  mail  pay”  in  the  1941  rate  case  (Pet.  Br.  34  et 

respect  to  any  given  item  of  expense  or  revenue.  Of.  American  Tel.  <£■  Tel.  Co. 
v.  United  States  (299  U.  S.  232  (1936) ).  As  a  matter  of  fact  in  several  in¬ 
stances  in  the  very  case  under  review  petitioner  was  benefited  by  the 
Board’s  treatment'  of  various  Items  of  expense  and  revenue  in  a  manner 
other  than  that  which  they  were  required  to  be  reported  by  the  manual. 
For  example,  under  the  manual  the  expense  which  petitioner  incur|red 
in  1942  by  paying  the  Navy  Department  money  representing  accrued  vaca¬ 
tions  for  employees  transferred  to  the  Navy  Department  service,  was  re¬ 
quired  to  be  in  effect  reported  as  expense  for  the  year  1942.  In  the  present 
proceeding  this  item  was  treated  as  expense  for  the  year  1945  (App.  533- 
535).  Again,  under  the  manual  carriers  are  not  permitted  to  capitalize 
interest  on  equipment  purchase  funds  for  purposes  of  determining  the  (ap¬ 
propriate  rate  base,  but  the  carrier  was  permitted  to  do  so  here  (App.  549- 
550).  Similarly,  losses  as  the  result  of  foreign-exchange  conversion  are 
treated  as  nonoperating  expenses  by  the  manual.  In  the  case  under  revjew 
they  were  permitted  to  be  treated  as  operating  expenses  (App.  541 ) .  In  other 
words,  in  dealing  with  specific  items  the  Board  has  not  bound  itself  to  an 
arbitrary  inflexible  accounting  rule  In  mail-rate  cases  by  virtue  of  provi¬ 
sion  for  a  uniform  system  of  record  keeping,  but  considers  the  actual  fai:ts. 
Secondly,  assuming  that  the  statements  in  the  manual  had  some  unjex- 
plained  binding  effect  on  the  Board,  a  reading  of  the  entire  portion  of  the 
manual  from  which  petitioner  has  removed  the  partial  sentence  quoted  in  the 
note  at  page  24  of  its  brief  demonstrates  that  the  Board’s  action  here  was 
entirely  consistent  with  the  manual.  Paragraph  4  of  the  manual  (at  page 
1-2)  states  in  full  that:  “The  entries  in  the  accounts  for  a  particular 
quarter  or  year  shall  include,  so  far  as  practicable,  all  of  the  revenues, 
income,  and  expenses  accrued  during  such  quarter  or  year.  In  case,  how- 
ever,  a  revenue ,  expense,  or  income  item  is  not  included  in  the  accounts 
for  the  period  to  which  it  applies  it  shall  be  included  in  the  appropriate 
accounts  in  the  same  manner  as  similar  current  items  unless  the  amount 
is  relatively  so  large  that  inclusion  would  result  in  a  seriously  abnormal 
statement  for  the  full  fiscal  year.  In  such  instances  the  air  carrier  may 
charge  or  credit  account  2940  “Unappropriated  Unearned  Surplus’’,  sub¬ 
ject  to  subsequent  review  by  the  Economic  Bureau  of  the  Civil  Aero¬ 
nautics  Board  of  the  propriety  of  the  entry,  except  where  specific  instruc¬ 
tions  in  an  account  prohibit  such  treatment.”  [Italics  supplied.] 
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seq. ) .  It  then  contends  that,  in  any  event,  it  was  “inequitable” 
for  the  Board  to  have  ruled  as  it  did  with  respect  to  the  foreign 
receivables,  since  if  they  had  been  treated  in  the  1941  rate 
case  as  revenue  for  1941,  petitioner  would  have  been  in  a  better 
position  than  it  now  finds  itself  (Pet.  Br.  36-37). 

The  short  answer  to  this  group  of  contentions  is  that  the 
Board  did  not  purport  to  make  its  decision  as  to  the  receiv¬ 
ables  turn  on  the  question  of  whether  petitioner  had  benefited 
by  their  exclusion  from  revenue  in  the  earlier  Atlantic  case 
(App.  527-530).  Of  course  the  Board  looked  to  determine 
whether  those  accounts  had  been  dealt  with  as  revenue  in  the 
1941  rate  case;  this  had  an  obvious  bearing  on  the  issue  as 
to  whether  they  reasonably  could  be  treated  as  revenue  in  1945. 
But  the  Board  did  not  embark  upon  the  speculative  and  fruit¬ 
less  task  of  determining  whether  and  to  what  extent  peti¬ 
tioner  anticipated  and  reaped  benefits  from  respondent’s  ac¬ 
tion  in  the  1941  proceeding.  Indeed,  as  we  have  already  demon¬ 
strated  (Point  I  A,  supra),  the  Act  under  which  petitioner’s 
mail  rates  were  established  does  not  brook  such  a  test  in  de¬ 
termining  the  extent  to  which  a  need  carrier  shall  be  sub¬ 
sidized  with  government  funds. 

Even  assuming,  however,  that  Section  406  (b)  of  the  Act 
left  room  for  the  application  by  respondent  of  a  “benefit”  test, 
it  is  well  settled  by  decisions  in  the  only  field  of  law  where 
such  a  test  has  played  any  significant  role  that  the  absence 
of  such  benefit  could  not  preclude  respondent  from  treating 
the  receivables  as  1945  revenue.  The  “benefit”  rule  which 
petitioner  would  import  here  as  a  matter  of  law  smacks  strongly 
of  the  “tax  benefit  rule”  which  held  limited  sway  in  the  income 
tax  field  in  the  1920’s  but  has  been  rejected  in  recent  years.*4 

**  Typical  tax  situations  are  those  where  the  taxpayer  has  deducted  from 
gross  income  the  amount  of  a  bad  debt  (or  a  reserve  for  anticipated  liability, 
excess  depreciation,  or  depletion ) ,  and  then  in  a  later  year  such  debt,  reserve, 
etc.,  proves  to  be  recoverable.  Under  the  tax  law  decisions,  such  previously 
deducted  items  become  income  in  the  year  of  recovery.  The  question  of 
application  of  a  tax  benefit  rule  becomes  important  in  such  cases  if,  for 
example,  the  taxpayer  had  no  taxable  income  in  the  year  when  the  deduction 
■was  taken,  and  therefore  received  no  benefit  from  such  deduction,  but  has 
taxable  income  in  the  subsequent  year  when  the  amount  of  the  item  for 
which  the  deduction  was  taken  becomes  recoverable.  The  entire  subject  is 
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Douglas  v.  Commissioner ,  322  U.  S.  275  (1944) ;  Virginia  Hoiel 
Corporation  v.  Helvering,  319  U.  S.  523  (1943);  Helvering 
v.  State-Planters  Bank  and  Trust  Co.,  130  F.  (2d)  44  (C.  C.  A. 
4, 1942) ;  Magruder  v.  Fidelity  &  Deposit  Co.,  139  F.  (2d)  751, 
754  (C.  C.  A.  4,  1944) ;  Steams  Coal  &  Lumber  Co.  v.  Glerin, 
42  F.  Supp.  28  (W.  D.  Ky.  1941) ;  Cf.  Dobson  v.  Commissioner, 
320  U.  S.  489  (1943).  See  also  Plumb,  op.  cit.  supra,  notes 
and  44,  pp.  133,  675;  Warren  &  Sugarman,  op.  cit.  supra,  note 
40;  I.  Mertens,  op.  cit.  supra,  note  40,  Section  5.19.  These 
authorities  are  unanimous  in  holding  that  where  a  taxpayer  has 
recovered  a  debt  charged  off  as  a  bad  debt  in  an  earlier  year, 
the  recovery  represents  income  in  the  later  year  without  regal'd 
to  whether  the  earlier  deduction  resulted  in  some  benefit  to 
the  taxpayer.  They  rest  on  the  ground  that  (1)  no  benefit  rule 
can  be  applied  as  a  matter  of  law,  in  most  cases,46  and  (2) 
in  any  event  the  propriety  of  a  tax  benefit  rule  in  the  relatively 
small  group  of  tax  cases  which  permit  of  its  application  is  a 
matter  reserved  exclusively  for  the  administrative  tribunal46 


treated  exhaustively  in  Plumb,  The  Tax  Benefit  Rule  Today  57  H.  L.  Rev. 
129  (1943)  :  The  Tax  Benefit  Rule  Tomorrow.  57  H.  L.  Rev.  675  (1944) ;  and 
Warren  &  Sugarman,  Cancellation  of  Indebtedness  and  Its  Tax  Consequence, 
40  Col.  L.  Rev.  1326,  9m  ct  seq.  (1940).  See  also  Douglas  v.  Commissioner , 
supra,  and  Virginia  Hotel  Corporation  v.  Helvering,  supra. 

*  See  e.  g.,  Douglas  v.  Commissioner,  supra;  Virginia  Hotel  Corporation  v. 
Helvering,  supra. 

“  Dobson  v.  Commissioner,  supra.  In  the  Dobson  case,  the  Tax  Coirt 
(formerly  the  Board  of  Tax  Appeals)  had  applied  a  tax  benefit  rule  in 
determining  the  amount  properly  to  be  included  in  the  taxpayers’  gross  in¬ 
come  as  the  result  of  recouped  losses  from  the  sale  of  securities,  but  thjat 
determination  was  reversed  by  the  Circuit  Court  of  Appeals  ( Haricick  v. 
Commissioner,  133  F.  (2d)  732  (C.  C.  A.  8,  1943))  on  the  ground  that  tae 
expert  tax  tribunal  had  abused  its  discretion  in  applying  such  rule.  The 
Supreme  Court  reversed  the  ruling  of  the  Court  of  Appeals,  stating  that 
whether  a  tax  benefit  rule  was  properly  applicable  was  “only  a  question  of 
proper  accounting”  whose  resolution  lay  within  the  exclusive  jurisdiction 
of  the  tax  tribunal.  Although  the  Supreme  Court  thus  permitted  the  Tax 
Court  to  apply  a  benefit  rule  there,  giving  finality  to  the  tax  tribunal’s 
decision  as  if  it  were  an  administrative  agency,  shortly  thereafter  the  tax 
benefit  rule  was  rejected  as  a  matter  of  law  in  Douglas  v.'  Commissioner, 
supra.  While  the  meaning  of  the  Dobson  case  has  not  yet  been  made  clear 
by  the  Supreme  Court,  the  decisions  as  a  whole  make  plain  two  conclusions. 
First,  in  situations  on  all  fours  with  the  Dobson  case  the  Tax  Court  is  not 
bound  as  a  matter  of  law  to  adopt  or  reject  a  tax  benefit  principle,  the 


Thus,  petitioner  has  pitched  its  case  on  a  legal  proposition 
which  is  not  only  diametrically  opposed  to  the  statute  con¬ 
trolling  its  mail  rates,  but  is  also  inconsistent  with  the  author¬ 
ities  in  the  only  field  of  law  where  analogous  benefit  arguments 
have  been  advanced. 

But  even  assuming,  arguendo ,  that  petitioner  had  demon¬ 
strated  the  existence  of  some  hitherto  unexplained  principle 
of  law  requiring  that  the  propriety  of  the  Board’s  determination 
be  tested  by  presence  of  benefit  to  petitioner  as  the  result  of 
the  exclusion  of  the  accounts  receivable  from  revenue  in  the 
earlier  Atlantic  case,  petitioner’s  case  must  still  fall.  It  must 
be  recognized  that  the  question  of  what  would  have  happened 
in  the  earlier  Atlantic  case  if  the  Board  had  not  accepted  peti¬ 
tioner’s  contention  there  that  these  accounts  receivable  were 
not  revenue  in  1941  throws  us  into  the  realm  of  conjecture. 
It  is,  of  course,  apparent  that  petitioner  was  not  bent  on  a  study 
'  in  the  academic  when  it  so  strenuously  urged  the  Board  to 
exclude  the  receivables  in  the  1941  rate  proceeding.  It  antic¬ 
ipated  that  as  the  result  of  such  exclusion  the  Board  would 
change  its  tentative  characterization  of  petitioner’s  1941  earn¬ 
ings,  which  the  Board  did.47  It  is  plain  that  by  seeking  that 
change  petitioner  anticipated  various  advantages,  several  of 
which  may  briefly  be  noted.  First,  petitioner  was  fully  aware 
under  the  rule  previously  laid  down  and  applied  in  the  case  of 


decision  of  that  question  being  one  which  cannot  be  disturbed  by  the  review¬ 
ing  Court  since  the  Tax  Court’s  determinations  are  final  if  they  have  a  rational 
basis.  Secondly,  in  situations  other  than  that  involved  in  the  Dobson  case, 
as  a  matter  of  law  a  tax  benefit  principle  cannot  be  applied.  Douglas  v. 
Commissioner,  supra;  Virginia  Hotel  Co.  v.  Helvering,  supra.  Thus,  under 
either  view  the  action  of  respondent  here  in  refusing  to  apply  a  benefit 
concept  is  supportable  by  the  tax  decisions. 

It  should  be  noted  that  by  an  amendment  to  the  Internal  Revenue  Code 
in  1942  (56  Stat  798,  26  U.  S.  C.  116a),  a  sharply  limited  tax  benefit  rule 
was  written  into  the  tax  laws  by  Congress.  The  tax  benefit  rule  provided 
for  In  this  amendment  has  been  implemented  by  Treasury  Regulations  No. 
Ill  (Feb.  1947)  §  29.22  b  (12)-1,  and  is  discussed  in  Plumb,  op.  cit.  supra, 
note  44,  at  p.  649  et  seq.  Cases  arising  under  those  exceptional  provisions, 
of  course,  have  no  bearing  on  the  instant  discussion. 

4TIn  the  Board’s  tentative  decision,  its  earnings  had  been  characterized 
as  “excessive”,  subject  to  the  filing  of  written  exceptions  by  petitioner.  See 
note  30,  supra. 


its  own  Latin- American  Division"  and  its  parent’s  affiliate, 
Panagra"  that  the  Board  would  direct  that  any  earnings  from 
mail  rates  which  were  found  to  be  unreasonable  or  excessive 
(1)  be  dedicated  “to  the  public  service  through  investment  in 
the  transportation  service”;  and  (2)  would  not  be  included 
in  the  investment  base  upon  which  a  rate  of  return  was  to  be 
predicated.50  By  the  exclusion  of  the  foreign  receivable^  in 
1941  petitioner  avoided  those  restrictions.51 

Secondly,  to  the  extent  that  the  receivables  were  excluded 
from  revenue,  petitioner  anticipated  a  higher  mail  rate  would 
be  established  for  another  of  its  operating  divisions.  During 
the  pendency  of  the  earlier  Atlantic  case  there  was  also  before 
the  Board  a  proceeding  involving  the  fixing  of  mail  rates  for 
the  Alaska  Division  for  September  1940-December  1942.52 
Since  Alaska  required  a  “need”  mail  rate  during  1940-1942, 
to  the  extent  that  any  earnings  of  the  Atlantic  Division  for 
1941  were  excessive  they  could  have  been  applied  to  reduce 
Alaska’s  need — in  accordance  with  the  rule  of  Chicago  &  South¬ 
ern  Air  Lines,  Mail  Rates,  3  C.  A.  B.  161  (1941)“ — and  result  in 


“  Pan  American  Airtcays,  Inc.,  Latin- American  Rate  Case,  3  C.  A.  B.  657, 
668,  et  seq.  (1942). 

"  Pan  Amcrican-Orace  Airtcays,  Inc.  IPanagra],  Mail  Rates,  3  C.  A.  B.  550, 
565-567  (1942). 

"  The  rule  of  restricted  use  of  excess  earnings  set  forth  above  is  a  sum¬ 
mary  of  the  Board's  statement  of  the  rule  in  the  Lai i n- American  cose, 
3  C.  A.  B.  657,  669.  The  requirement  that  such  excess  earnings  be  dedicated 
to  the  public  service  prevents  their  use  as  dividends  to  stockholders. 

“  No  part  of  Atlantic’s  earnings  during  the  entire  period  from  the  earlier 
Atlantic  case  to  date  has  been  excluded  from  Its  rate  base  on  the  ground 
that  it  had  its  source  in  excess  earnings.  Had  respondent,  during  the  earlier 
proceeding.  Included  the  receivables  as  1941  revenue,  in  the  very  case  before 
this  Court  the  entire  amount  of  those  accounts  could  have  been  excluded 
from  the  carrier’s  investment  for  rate  purposes;  and  those  assets  would 
currently  be  subjected  to  the  restricted  use  doctrine  of  the  Latin- American 
case,  supra.  But,  significantly  in  the  case  under  review  petitioner  has 
incurred  no  such  disadvantages.  The  receivables  were  not  excluded  from 
the  rate  base  here  as  excess  earnings  (App.  563) ;  nor  are  they  required  to 
be  devoted  to  the  public  service  by  reinvestment  In  petitioner’s  transporta¬ 
tion  service. 

“The  opinion  in  the  earlier  Alaska  case  appears  in  6  C.  A.  B.  61  (1944). 

“As  previously  noted  (note  20,  supra),  at  the  time  of  the  proceedings  in 
connection  with  the  1941  Atlantic  mail  rate,  “need”  was  determined  on  a 
system  basis*—!,  e.,  any  excess  earnings  of  the  Atlantic  Division  would 
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Alaska’s  obtaining  a  1940-1942  mail  rate  lower  than  that  ob-  • 
tainable  if  Atlantic  had  no  excess  1941  earnings.54  As  a  result 
of  the  exclusion  of  the  foreign  receivables  from  Atlantic’s  1941 
revenue,  petitioner  achieved  that  which  it  had  apparently  antic¬ 
ipated  by  urging  the  Board  to  do  so.  No  part  of  Atlantic’s 
earnings  was  allocated  to  Alaska  to  reduce  Alaska’s  need  during 
1940-1942.53 

Thus,  even  viewing  this  phase  of  the  case  in  the  light  most 
favorable  to  petitioner  by  making  the  totally  unwarranted 
assumption  that  the  Board’s  action  under  review  must,  as  a 
matter  of  law,  be  deemed  unreasonable  unless  it  were  found 
that  petitioner  reaped  advantages  from  the  exclusion  of  the 
receivables  in  the  1941  Atlantic  proceedings,  petitioner’s  con¬ 
tention  is  without  merit.  While  the  extent  to  which  peti¬ 
tioner  benefited  thereby  is  essentially  a  matter  of  conjecture, 
it  is  plain  that  the  carrier  anticipated  advantages  such  as  those 
outlined  above.  The  Board  cannot  take  those  advantages 
away.  Petitioner  cannot  now  so  blithely  disavow  them. 

C.  Since  the  Board’s  determination  did  not  effect  a  “recapture”  of  excess 
earnings  of  petitioner,  its  contentions  on  that  ground  are  untenable 

In  the  recently  decided  PC  A  and  TWA  cases,56  the  Board 
determined  that  the  Act  gave  it  no  power  to  increase  a  mail  rate 
retroactively  to  a  poipt  of  time  earlier  than  the  institution  of 

offset  the  “need”  of  the  Alaska  Division  to  that  extent,  and  therefore  reduce 
the  mail  rate  for  Alaska.  Chicago  &  Southern  Airline's,  Mail  Rates,  supra; 
Pan  American  Airways,  Inc.,  Transpacific  Mail  Rates,  3  C.  A.  B.  696  (1942). 

“That  this  factor  was  of  importance  to  petitioner  during  the  course  of 
the  1941  Atlantic  case  is  apparent  from  the  following  recital  in  the  Board’s 
final  opinion  therein  (Opin.  in  No.  370,  p.  5)  : 

'‘Respondent  [carrier]  questions  certain  adjustments  made  by  the  Board 
in  ascertaining  the  earnings  during  this  period,  not  for  the  purpose  of  having 
us  revise  our  tentative  conclusion  that  no  change  should  be  made  in  the 
rate,  but  rather  to  refute  the  tentative  finding  that  earnings  were  ‘very 
high’  during  this  period,  and  that  this  fact  should  6c  taken  into  account  in 
determining  the  ‘need’  of  respondent  in  a  pending  rate  proceeding  concerning 
its  Alaska  Division."  [Italics  supplied.] 

M  In  its  final  decision  in  this  Alaska  case.  Pan  American  Airways.  Inc., 
Alaska  Mail  Rates,  6  C.  A.  B.  61  (1944),  Alaska’s  need  mail  compensation 
ultimately  was  decreased  by  reason  of  the  excess  earnings  of  petitioner’s 
Latin-American  Division  (6  C.  A.  B.  61,  69). 

M  C.  A.  B.  Dockets  Nos.  4S4  and  2849,  supra,  note  36. 
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the  proceeding  in  which  the  increased  mail  rate  had  been  re¬ 
quested.  As  a  corollary,  the  Board  has  no  statutory  authority 
to  reach  back  and  decrease  an  existing  mail  rate  retroactively 
to  a  point  of  time  prior  to  the  institution  of  the  proceeding  in 
which  that  rate  was  under  review.  The  Board  has  also  ruled 
as  a  matter  of  policy  that  it  will  not  direct  a  “recapture’]  of 
earnings  from  excessive  mail  rates  obtained  during  the  pend¬ 
ency  of  the  proceedings  in  which  the  existing  rate  is  finally 
found  to  be  unreasonably  high.  Pan  American-Grace  Airways, 
Inc.  [ Panagra ],  Mail  Rates ,  3  C.  A.  B.  550  (1942). 

Petitioner  by  devoting  a  major  portion  of  its  brief  to  thjese 
principles  seeks  to  give  the  impression  that  this  phase  of  its 
case  must  turn  on  their  application;  and  that  the  determina¬ 
tion  under  review  should  be  reversed  by  this  Court  for  asserted 
violation  of  the  foregoing  “recapture”  policy  (Pet.  Br.  23-37). 
Those  principles  are,  however,  plainly  inapplicable.  As  we 
have  indicated  previously,  if  respondent  did  not  act  unreason¬ 
ably  in  finding  that  the  receivables  were  revenue  in  1945,  obvi¬ 
ously  there  was  no  recapture.  If,  on  the  other  hand,  that  find¬ 
ing  represented  an  abuse  of  administrative  discretion,  theii  it 
should  be  set  aside  on  that  ground.  Respondent  has  never 
taken  the  position,  and  does  not  now  contend,  that  it  had  ihe 
power  to  consider  the  receivables  in  determining  petitioner’s 
“need”  in  1945  if  they  were  properly  revenues  in  1941. 

Despite  the  foregoing,  petitioner  urges  that  this  Court  should 
find  that  there  was  a  recapture,  and  set  aside  the  determina¬ 
tion  under  review,  on  the  ground  that  the  dissenting  opinion 
in  the  PCA  and  TWA  cases  states  that  the  proceedings 
under  review  did  effect  a  recapture  (Pet.  Br.  29-32).  Any 
discussion  of  this  contention  gives  it  a  dignity  which  is  unwar¬ 
ranted.  However,  it  may  be  observed  that  the  opinion  in  tjhe 
case  under  review  is  devoid  of  the  slightest  intimation  that  the 
respondent’s  treatment  of  the  receivables  involved  a  “recap¬ 
ture.”  It  is  inconceivable  that  the  Board  in  the  case  under 
review  could  have  overruled  the  principle  of  the  Panagra  case,57 

"  For  a  short  period  of  time  during  1942  the  Board  enunciated  a  limited 
“recapture”  doctrine  in  American  Airlines,  Mail  Rates,  3  C.  A.  B.  323. 
Nine  pages  of  the  Board’s  opinion  there  were  devoted  to  stating  its  reasons 
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which  it  would  have  been  required  to  do  had  there  been  a  recap¬ 
ture  issue  before  it,  without  stating  specifically  that  it  was 
doing  so  and  without  detailing  at  length  the  policy  considera¬ 
tions  necessitating  the  adoption  of  a  rule  of  “recapture.”  58  In 
short,  no  amount  of  speculation  on  the  part  of  petitioner  can 
succeed  in  ascribing  to  the  Board’s  opinion  that  which  it  does 
not  contain.59 

In  summary,  we  submit  that  the  determination  under  review 
was  in  no  manner  improper  or  otherwise  contrary  to  law.  The 
Board’s  action  with  respect  to  the  foreign  receivables  should 
be  sustained. 

II.  The  Boards  disallowance  of  a  portion  of  petitioner’s  re¬ 
ported  expense  was  proper  and  is  supported  by  substantial 
evidence 

A.  The  record  amply  supports  respondent’s  finding  that  petitioner’s  re¬ 
ported  expense  included  costs  allocable  to  the  parent  holding  company 
for  theJatter’s  use  of  petitioner’s  personnel  and  facilities 

Pan  American  Airways  Corporation,  petitioner’s  parent  hold¬ 
ing  company,  has  no  facilities  or  personnel  for  the  conduct  of 
its  business 80  but  utilizes  the  Directors,  other  officials,  and  regu- 

for  the  application  of  such  a  rule,  3  C.  A.  B.  323,  325-333.  The  rule  was  then 
rejected  In  Panagra,  Mail  Rates,  3  C.  A.  B.  550  (1942),  for  reasons  stated 
at  length  at  3  C.  A.  B.  550,  561-565 ;  and,  upon  reconsideration,  the  Board 
reversed  its  original  ruling  in  the  American  Airlines  case,  3  C.  A.  B.  770, 
776,  777.  Such  a  fundamental  matter  as  a  change  in  the  existing  policy  of 
“no  recapture,”  it  is  apparent,  would  not  have  been  effected  save  after  care¬ 
ful  consideration  and  detailed  discussion  in  published  opinions. 

"  Moreover,  the  majority  of  the  Board  in  the  PCA  and  TWA  cases,  which 
represented  a  majority  of  the  Members  of  the  Board  which  decided  the  case 
under  review,  did  not  subscribe  to  the  view  of  the  dissent  in  those  cases 
that  the  present  case  effected  a  “recapture.” 

*  It  is  unnecessary  to  discuss  petitioner’s  additional  contention  (Pet.  Br. 
37-42)  that  the  order  under  review  was  an  illegal  “rewrite”  of  the  Board’s 
order  in  the  1941  Atlantic  rate  case  because  such  contention  simply  raises 
a  false  Issue  which  is  untenable  for  the  same  reasons  as  are  advanced  in 
the  discussion,  supra,  pp.  19-20. 

"This  Is  revealed  strikingly  in  the  following  table  which  compares  the 
expenditures  of  the  carrier  during  1945  for  the  major  items  entering  into 
its  Executive  Department  expense  of  over  $1,000,000  with  the  general 
expenses  reported  and  paid  for  by  the  parent  company  during  1945  for 
the  same  items  (App.  380,  column  3;  892) : 
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lar  employees  of  the  petitioner  as  well  as  petitioner’s  facilities 
such  as  office  space,  supplies,  communications,  etc.  (App.'  165- 
170,  365-377,  537-538). 61  Although  some  portion  of  the  Ex¬ 
penses  for  the  salaries  of  such  interlocking  personnel  and  for 
related  overhead  should  have  been  borne  by  the  parent,  th^se 
expenses  were  not  broken  down  by  petitioner  as  between  it  and 
the  parent  company,  but  were  reported  in  full  as  expensesj  of 
petitioner  (App.  365-368,  377-378,  387-390,  391-393).  Peti¬ 
tioner,  while  conceding  in  the  proceedings  before  the  Board 
that  some  of  such  expense  should  have  been  charged  to  fhe 
holding  company,  resisted  any  attempt  to  break  down  its  Re¬ 
ported  expense  into  the  portion  allocable  to  each  company, 
claiming  that  whatever  amount  was  properly  assignable  to 
the  holding  company  was  more  than  offset  by  the  expense  in¬ 
curred  by  the  parent  in  performing  fiscal  functions  for  peti¬ 
tioner’s  system  (App.  578-581).  This  claim  was  rejected  by 
the  Board  which,  after  review  of  the  facts  of  record,  found  in 
its  opinion  that  (App.  537-539,  at  539) : 


Expense  reported 

Expense  rep  or 

Item 

by  petitioner 

by  parent  corn} 

General  officers  and  executives - 

$220,796 

None 

Clerks,  stenographers  and  general  of- 

flee  employees - 

188,497 

None 

Travel  and  incidental  expenses - 

265,505 

None 

Telephone  and  telegraph - 

24, 116 

.  $58.97 

Rent _ 

32,245 

200.00 

Office  supplies  and  expenses - 

46,863 

56.00 

Pensions  and  welfare - 

37, 192 

None 

Memberships  and  publications - 

49, 196 

None 

Other  general  and  administrative  ex- 

penses _ 

28,061 

None 

ortcd 

mpany 


"  As  the  record  discloses,  the  parent  company  had  two  distinct  groups  of 
interests  which  it  supervised,  serviced,  and  protected  during  1945  through 
petitioner’s  personnel  and  various  departments :  On  the  one  hand,  its  invest¬ 
ment  in  carriers  and  air  concerns  whose  profit  in  no  way  inures  to  jthe 
petitioner  and,  on  the  other,  its  interest  as  sole  stockholder  of  the  petitioner 
(App.  323,  446).  The  first  group  comprises  China  National  Aviation  Corpo¬ 
ration  (CNAC) ;  Pan  American-Grace  Airlines  (Panagra) ;  and  Aerovias 
Nacionales  de  Colombia  ( Avian ca) ;  in  which  the  parent  company  held 
stock  interests,  respectively,  of  45%,  50%,  and  48%  during  1945  (App.  323, 
387).  The  parent’s  net  profit  during  1945,  including  gains  on  its  dividends 
from  those  three  companies  as  well  as  on  the  sale  of  the  CNAC  stock  which 
it  had  received  as  a  dividend  from  petitioner,  amounted  to  over  $4,900,000 
(App.  323,  387,  391). 
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*  *  *  the  present  method  of  charging  system  ex¬ 

pense  imposes  an  undue  burden  on  the  certificated  serv¬ 
ices  of  the  operating  division  of  the  respondent  insofar 
as  the  carrier  has  failed  to  charge  a  proper  proportion  of 
system  expense  to  the  Holding  Company  for  salaries 
of  common  officers,  directors  and  other  personnel  and 
related  overhead  items.  Because  of  the  nature  of  the 
services  performed  for  the  Holding  Company  and  the 
inherent  difficulties  in  attempting  to  arrive  at  the  pre¬ 
cise  cost  of  such  services,  a  judgment  allocation  based 
on  the  facts  of  record  must  be  made.  On  the  basis 
of  all  of  the  information  available  in  the  record,  and 
giving  consideration  to  the  amount  of  Holding  Com¬ 
pany  expense  which  might  legitimately  be  charged  the 
respondent  by  the  Holding  Company,  for  management 
services,  it  is  our  judgment  that  a  net  amount  equal  to 
15%  of  the  expense  of  the  executive  department  [of  peti¬ 
tioner],  or  $151,929,  should  be  credited  to  system  ex¬ 
pense  as  a  service  fee  to  the  Holding  Company,  before 
allocation  of  the  remainder  among  the  various  operat¬ 
ing  divisions  of  the  respondent. 

**  An  appreciation  of  the  extent  to  which  petitioner’s  personnel  and  facil¬ 
ities  were  used  by  the  holding  company  is  afforded  by  petitioner’s  admissions 
in  the  record  concerning  the  varied  activities  of  its  Executive  Department 
at  App.  369-370. 

•Petitioner’s  summary,  however,  only  begins  to  scratch  the  surface  of  the 
direct  services  and  supervisory  activities  performed  by  petitioner  for  its 
far-flung  system — including  the  three  companies  in  which  the  parent  alone 
has  an  interest.  While  the  details  were  peculiarly  within  the  knowledge 
of  the  carrier,  the  record  shows  through  the  testimony  of  petitioner’s  witness 
Monson — particularly  as  the  result  of  cross-examination  by  Public  Counsel 
(App.  165-178,  187-225,  229-235)—  that  the  following  types  of  activity 
were  carried  on  for  the  benefit  of  the  parent  by  the  officers  and  employees 
of  the  subsidiary  with  the  latter’s  facilities: 

(1)  Preparation  and  maintenance  of  the  parent’s  books,  records,  minutes, 
and  financial  statements  (App.  165-168) ;  (2)  protection  of  the  parent’s 
interest  in  the  first  CXAC,  liquidation  of  that  interest,  and  conducting  of 
negotiations  leading  to  formation  of  the  second  CNAC,  in  which  the  parent 
acquired  a  20%  interest  (App.  169-172,  395,  398,  405-407,  407-408,  409-413, 
447-443)  ;  (3)  negotiation  with  Grace  Lines  to  settle  disputes  with  the 
parent  over  Panagra,  and  to  acquire  Grace  Lines’  stock  In  Panagra  for 
the  parent  (172-173, 174-175,  388) ;  (4)  determination  of  the  extent  to  which 
the  parent’s  investment  in  its  three  affiliates  (excluding  petitioner)  should 
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The  finding  that  a  service  fee  of  $151,929  should  have  been 
charged  the  holding  company  by  petitioner  resulted  in  (|lis- 
allowance  of  reported  expense  in  the  amount  of  approximately 
$9,000  for  the  Alaska  Division  and  about  $30,000  for  the  Atlantic 
Division."3 


be  reduced,  and  the  sale  of  Avianca  stock  to  Colombian  nationals  (App.  449- 
450;  177)  ;  (5)  negotiation  with  foreign  governments  for  mail  contracts,  op¬ 
erating  permits  and  other  operating  rights  for  the  affiliates  (App.  196 ;  369- 
370)  ;  (6)  preparation  of  papers  necessary  for  description  of  the  parent’s 
holdings  in  prospecti  filed  with  the  Securities  and  Exchange  Commiskon 
(App.  166-168, 190-191, 442-452) ;  (7)  review  and  control  of  financial  policies 
of  both  the  petitioner  and  the  three  companies  in  which  the  parent  alone 


had  interests,  including  supervision  of  the  declaration  of  dividends  land 
approval  of  bonus  payments  by  the  petitioner  to  members  of  its  stafit  as 
well  as  to  employees  of  Panagra  (App.  168-169;  175-177;  200-202  ;  264-4165; 
369-370  ;  388  ;  398) ;  (8)  investigation,  review,  and  dictation  of  accoundng 
practices  (App.  206-210) ;  (9)  determination  of  the  all  important  equip¬ 
ment  purchase  policies  (App.  203-206,  211-215,  236-237,  388)  ;  (10)  depositing 
of  funds  in  escrow  for  the  purchase  of  equipment  later  going  to  affiliated 
companies,  without  charge  of  interest  (App.  205,  236-237) ;  (11)  review 
and  audit  of  various  periodical  reports  of  the  affiliates  (App.  210;  368-377) ; 
and  (12)  review  and  dictation  of  traffic  policies  (App.  212-217). 

“  Under  petitioner’s  “system”  technique  of  allocating  expense  to  its  three 
divisions,  items  such  as  Executive  Department  expense  are  allocated  to  each 
division  on  the  basis  of  the  ratio  of  the  useful  ton-miles  flown  by  the  par¬ 
ticular  division  to  the  total  useful  ton-miles  flown  by  all  divisions  (App.  536, 
189-190,  365-368,  377-378).  On  this  basis  the  disallowance  in  the  case  of 
the  Alaska  Division  amounted  to  approximately  6%,  or  $9,000;  and  to  the 
Atlantic  Division  of  approximately  20%,  or  $30,000  (App.  562). 

Total  reported  executive  department  expense  amounted  to  $1,012,859 
(Ex.  PC.-17,  App.  380,  column  3).  The  executive  department  is  but  one 
of  many  which  conduct  activities  for  the  Pan  American  System  as  a  whole — 
including  the  parent  company,  petitioner,  and  their  respective  affiliates. 
System  expenses  are  departmentalized  in  ten  departments  of  which  the 
executive  Is  but  one:  (1)  general  executive;  (2)  legal;  (3)  treasurer’s; 
(4)  comptroller;  (5)  Washington  executive  office;  (6)  traffic;  (7)  engi¬ 
neering;  (8)  communications  and  meteorological;  (9)  public  relations;  and 
(10)  services  of  supply  (App.  368  et  seq.). 

Total  system  expense  reported  by  the  carrier  in  its  reports  to  the  Board 
was  over  $3200,000  (App.  379).  While  the  Board  disallowed  15%  of 
reported  executive  department  expense,  the  statement  of  the  disallowance 
in  those  terms  did  not  indicate  that  the  other  nine  departments  did  not 
perform  services  for  the  parent  company.  As  the  quoted  portion  of  the 
Board’s  opinion,  supra,  demonstrates,  executive  department  expense  was 
merely  utilized  as  a  measure  of  the  dollar  amount  of  system  expense  properly 
allocable  to  the  parent  company.  The  record  shows,  by  petitioner’s  jown 
statements  (App.  368.  et  seq.),  that  departments  other  than  the  executive 
served  the  holding  company’s  interests. 
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We  need  not  labor  the  point  by  further  illustrations  from 
the  record  which  show  that  the  Board  had  a  rational  basis 
in  fact  for  its  conclusion  that  some  portion  of  petitioner’s 
reported  expense  was  allocable  to  the  parent.  The  portions 
of  the  record  referred  to  above  amply  demonstrate  that  peti¬ 
tioner’s  organization  was  used  to  a  substantial  degree  for  the 
parent’s  benefit.  ....... 

B.  In  view  of  the  commingled  use  of  petitioner’s  personnel  and  facilities 
by  both  petitioner  and  the  holding  company,  the  burden  was  on  petitioner 
to  present  precise  data  showing  the  expense  properly  allocable  to  the 
holding  company 

While  conceding  the  propriety  of  respondent’s  finding  that 
some  portion  of  petitioner’s  expense  was  occasioned  by  the 
parent’s  use  of  petitioner’s  organization  (Pet.  Br.  45),  peti¬ 
tioner  contends  that  the  further  finding  of  the  amounts  of 
petitioner’s  expense  equitably  apportioned  to  the  parent  com¬ 
pany  therefor  was  improper  for  two  related  reasons.  It  con¬ 
tends  first  that  whatever  the  amount  initially  assignable  to  the 
parent,  it  was  more  than  outweighed  by  the  expense  incurred 
by  the  parent  in  obtaining  capital  for  petitioner’s  system; 
and  that  no  disallowance  was  proper  since  the  two  groups  of 
expenses — that  incurred  by  the  petitioner  for  the  parent  and 
that  incurred  by  the  parent  for  the  petitioner — equalized  each 
other  (Pet.  Br.  47-55). 64  Its  second  claim  is  that  even  assum¬ 
ing  that  the  Board  should  properly  have  made  some  disallow¬ 
ance,  the  amount  determined  by  the  Board  represented  a  “per¬ 
fectly  wild  ‘judgment  allocation’  ”  utterly  without  basis  in  the 
record  (Pet.  Br.  54)  .83 

At  the  heart  of  both -of  these  contentions  is  the  fact  that  the 
record  does  not  contain  any  set  of  figures  representing  the  cost 

“The  holding  company’s  total  general  expense  for  the  year  1945  was 
about  $150,000,  of  which  $56,000  was  incurred  for  activities  not  pertaining 
to  petitioner  (App.  390,  391,  392-393).  The  remaining  $94,000  was  paid 
to  outside  persons  not  regular  employees  of  the  petitioner.  The  holding 
company  also  incurred  “capital  stock  financing  expense”  (App.  394),  but 
that  item  is  of  no  immediate  concern  here  since  it  is  chargeable  to  surplus, 
rather  than  to  operating  expense. 

*  See  e.  g.,  brief  for  petitioner  at  p.  54 :  “Instead  of  developing  a  record 
that  would  permit  an  accurate  determination  to  be  made”  respondent  made  a 
“perfectly  wild  ‘judgment  allocation.”’ 
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for  the  parent’s  use  of  petitioner’s  personnel  and  facilities  which 
can  be  computed  and  by  which  the  final  disallowance  made  by 
the  Board  can  be  tested  with  mathematical  precision.  In  ether 
words,  petitioner  seeks  to  prevail  on  this  phase  of  the  case  by 
saddling  the  Board  with  the  burden  of  demonstrating  by  figfures 
the  precise  amount  of  expense  equitably  apportionable  tq  the 
parent  company.  Both  contentions  are  untenable  because  peti¬ 
tioner  cannot  shift  that  burden,  and  the  responsibility  for  pav¬ 
ing  utterly  failed  to  discharge  that  burden,  to  the  respondent.68 

In  situations  such  as  the  foregoing  where  there  is  involved 
a  charge  between  affiliates,  it  is  well  settled  that  the  burden 
of  making  an  apportionment  of  expenses  and  of  showingj  the 
reasonableness  thereof  was  on  the  operating  company,  peti¬ 
tioner  in  this  case,  and  not  upon  the  respondent  regulatory 
agency;  and  that  petitioner’s  failure  to  make  proper  apportion¬ 
ment  of  expenses  merited  most  careful  scrutiny  by  the  regular, 
tory  agency.  Dayton  Power  &  Light  Co.  v.  Public  Utility  Com¬ 
mission  of  Ohio ,  292  U.  S.  290  (1934) ;  67  Western  Distributing 

“In  addition  to  these  two  contentions  petitioner  advances  an  ancillary 
claim  that  since  the  Board  had  not  in  past  cases  involving  Pan  American 
made  a  disallowance  such  as  that  under  discussion,  petitioner’s  acticn  iri 
charging  the  services  of  common  personnel  entirely  to  its  own  account 
has  been  condoned  by  the  Board.  Pet.  Br.  18.  As  a  matter  of  law  sucti  in¬ 
action  by  the  Board  in  past  years — assuming  that  the  facts  in  any  earlier!  Pan 
American  cases  warranted  action — cannot  affect  the  propriety  of  the  deter¬ 
mination  under  review.  Greater  Kanipeska  Radio  Corp.  v.  Federal  Commu¬ 
nications  Comm.,  71  App.  D.  C.  117, 108  Fed.  (2d)  5  (App.  D.  C.  1939)  ;  Re  New 
York  Electric  and  Gas  Co.,  38  P.  U.  R.  (N.  S.)  458,  500  (N.  Y.  State  Pub.  Serv¬ 
ice  Comm.  1941) .  It  is,  however,  pertinent  to  point  out  that  as  early  as  1939 
the  opinions  of  the  Board  in  two  Pan  American  cases  gave  specific  notice 
to  the  carrier  that  its  method  of  allocating  expense  in  other  but  similar 
circumstances  did  not  meet  the  approval  of  the  Board;  and  that,  in  any 
event,  the  Board’s  acceptance  in  those  cases  of  the  expense  allocation  sy  stem 
there  involved  was  not  to  be  construed  as  giving  that  system  the  Board’s 
stamp  of  approval.  Pan  Atnerican  Airways  Co.  of  Del.,  Mail  Rates,  1  C.  A.  A. 
220,  236-238  (1939)  ;  Pan  American  Airways  Co.  of  Del.,  New  York-Bermuda 
Mail  Rates,  1  C.  A.  A.  529,  539-540  (1940). 

®  Opinion  of  Mr.  Justice  Cardozo,  at  p.  307  of  292  U.  S.  290:  [A  contract 
had  been  made  between  appellant  operating  company  and  an  affiliate  for  the 
latter  to  render  management  services  for  $13,741 ;  this  expense  was  reduced 
by  the  Commission  by  more  than  50%.]  “In  view  of  the  close  relation  be¬ 
tween  the  affiliated  companies,  the  burden  was  upon  the  appellant  to  sustain 
the  fairness  of  the  contract.  We  cannot  hold  that  it  did  so  in  opposition 
to  the  Judgment  of  a  Commission  acquainted  with  prices  and  other  condi¬ 
tions  in  the  localities  affected.” 
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Co.  v.  Public  Service  Commission  of  Kansas,  285  U.  S.  119 
(1932); 68  United  Fuel  Gas  Co.  v.  Railroad  Commission  of 
Kentucky,  278  U.  S.  300, 320  (1929) ;  Solar  Electric  Co.  v.  Penn¬ 
sylvania  Public  Utility  Commission,  137  Pa.  Super.  Ct.  325, 
9  Atl.  (2d)  447  (1939).  Nor  could  petitioner  discharge  its 
burden  by  generalizations  and  unsupported  estimates  as  to  the 
portion  of  executive  department  expense  properly  allocable  to 
the  parent’s  activities.  Solar  Electric  Co.  v.  Pennsylvania 
Public  Utility  Commission,  supra;  Re  Tucson  Gas,  Electric 
Light  &  Power  Co.,  P.  U.  R.  1922  C.,  p.  658,  673,  674;  Re  In¬ 
ternational  Railway  Co.,  40  P.  U.  R.  (N.  S.)  225  (1941).  In¬ 
deed,  absent  specific  and  supported  apportionment  of  expense 
by  the  carrier,  authority  would  justify  disallowance  by  the 
Board  of  the  entire  executive  department  expense  of  over 
SI, 000, 000.  Re  Columbia  Engineering  Corp.,  et  al,  48  P.  U.  R. 
(N.  S.)  205,  216  et  seq.  (S.  E.  C.  1943) ;  Re  Ebasco  Services, 
Inc.,  7  S.  E.  C.  1056  (1940). 60  The  Board,  however,  adopted  no 
such  extreme  measure,  but  sought  to  make  a  reasonable  judg¬ 
ment  on  the  basis  of  the  record  before  it. 

,  *  Especially  at  pp.  124, 127,  of  2S5  U.  S.  119. 

“Petitioner’s  contention  (Pet.  Br.  52,  note)  that  this  decision,  which  is 
cited  in  the  Board’s  opinion  (App.  590),  “is  plainly  irrelevant”  cannot  stand. 
Under  the  Public  Utility  Holding  Company  Act  of  1985  (  49  Stat.  S25,  Sec.  13, 
15  U.  S.  C.  79  (m)  subdiv.  (b) )  it  is  made  unlawful  for  a  subsidiary  service 
company  to  provide  services  to  associated  operating  companies  except  to 
the  extent  sanctioned  by  the  Securities  &  Exchange  Commission.  The 
S.  E.  C.  is  directed  to  regulate  the  service  company’s  charges  to  the  end 
that  its  services  “are  performed  economically  and  efficiently  for  the  benefit 
of  such  associated  companies  at  cost,  fairly  and  equitably  allocated  among 
such  companies.”  In  both  the  Ebasco  and  Columbia,  Engineering  Company 
cases,  supra,  the  holding  company  utilized  personnel  whose  expense  was 
borne  by  the  service  company  and  passed  along  to  the  operating  companies 
by  the  service  company.  In  both  cases  the  service  company  sought  a  ruling 
from  the  S.  E.  C.  that  the  service  company  was  not  violating  Section  79  (m), 
subdiv.  (b).  The  S.  E.  C.  held  that  the  holding  company  must  pay  all  of 
the  expense  for  personnel  common  to  it  and  the  service  company  so  that 
the  operating  subsidiaries  would  not  bear  any  portion  of  the  expense  at¬ 
tributable  to  salaries  for  personnel  working  for  the  holding  company. 
While  it  is  true  that  the  S.  E.  C.  pointed  out  that  separation  of  employees 
of  the  service  company  and  of  officers  and  other  employees  of  the  holding 
company  would  solve  the  problem,  it  refused  to  permit  the  service  company 
to  absorb  any  of  the  expense  representing  salaries  of  officers  and  employees 
ffeld  in  both  cases  that  the  hoTflln'g  company  must  bear  the  expense  for  all) 
common  to  the  service  company  and  to  the  holding  company.  It  was  clearly 
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C.  Petitioner’s  failure  to  introduce  evidence  cannot  be  used  as  a  means 
of  invalidating  the  Board’s  expense  disallowance 

Full  opportunity  to  introduce  pertinent  expense  data  was 
afforded  petitioner.  Its  failure  to  do  so  cannot  be  attributed 
to  the  Board  nor  frustrate  the  administrative  process.  Cer¬ 
tainly  a  determination  reasonably  reached  on  the  basis  of  the 
Board’s  informed  judgment  cannot  be  rendered  invalid  by 
reason  of  the  absence  of  evidence  exclusively  within  petitioner’s 
control  or  unavailable. 

Petitioner  was  called  upon  pointedly  and  repeatedly  to  pre¬ 
sent  figures  and  other  data  showing  the  specific  extent  of  utili¬ 
zation  of  its  personnel  and  facilities  for  the  transaction  of  the 
affairs  of  the  holding  company,  and  to  show  the  expense  alloca¬ 
ble  to  the  parent  therefor  in  dollar  terms  or  any  other  tefms 
(App.  87,  88,  95,  106-109). 70  Petitioner  did  not  do  so.  |Far 

personnel  common  to  it  and  the  service  company.  Indeed,  as  a  result  of 
the  ruling  in  the  Columbia  case,  supra,  the  companies  involved  transferred 
to  the  pay  roll  of  the  holding  company  the  entire  personnel  in  various  de¬ 
partments,  such  as  general  executive,  accounting,  etc.  (48  P.  U.  R.  (N.  S.), 
pp.  205,  219  et  seq. ) 

70  Compare  petitioner's  witness'  statement  that  it  has  not  set  up  a  system 
of  charges  to  the  parent  company  (note  71,  infra),  and  petitioner’s  gen¬ 
eralizations  in  the  record  as  to  the  services  it  performed  for  the  parent, 
note  65,  supra,  with  the  following  request  by  public  counsel  to  petitioner 
even  prior  to  hearing  for  specific  information  as  to  expenses  (App.  107-1(19)  : 

“Our  records  show  that  Pan  American  Airways.  Inc.,  and  Pan  American 
Airways  Corp.  had  in  1945  investments  in  •  *  *  [eighteen]  com¬ 
panies  :  *  *  * 

“Would  you  please  furnish  the  following  information  insofar  as  it  relates 
to  1945  operations : 

“1.  What  services  are  performed  by  Pan  American  Airways,  Inc.,  or  any 
of  its  operating  divisions  for  each  of  the  above  companies? 

“2.  What  compensation  is  received  by  Pan  American  Airways,  Inc.J  or 
any  of  its  operating  divisions  for  such  services?  (By  companies.) 

“3.  Which  of  these  services  are  the  management  .fees  and  commissions 
reported  on  Form  2380  designed  to  cover? 

“4.  What  costs  are  incurred  in  the  performance  of  the  above  services? 

“5.  If  these  management  fees  and  commissions  are  designed  to  cover  the 
costs  of  these  services,  what  tests  has  the  company  made  to  determine  to 
what  extent  such  fees  and  commissions  are  adequate? 

“6.  What  clerical,  analytical,  managerial  and  supervisory  activities  are 
undertaken  by  Pan  American  Airways,  Inc.,  to  protect  the  investment  of  Pan 
American  Airways,  Inc.,  or  Pan  American  Airways  Corp.  in  the  above 
companies f 

“7.  What  are  the  costs  of  such  activities  Including  the  following : 
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from  breaking  down  expense  for  commingled  functions  in  dol¬ 
lar  terms,  petitioner’s  evidence  was  limited  to  extremely  broad 
-  generalizations  as  to  the  services  provided  the  entire  system 
by  its  various  departments  (note  65,  supra ) ;  and  instead  of 
discharging  its  burden  of  coming  forward  with  facts  and  figures 
as  to  the  expense  occasioned  by  its  serving  the  parent’s  inter¬ 
ests,  it  rested  on  the  statement  that  the  relations  between  the 
two  companies  were  not  such  as  to  require  any  analysis  of 
expense  or  system  of  charging  for  such  expense.71 

Under  these  circumstances  the  Board  had  three  alternatives. 
It  could  have  shirked  its  duties  and  declined  to  exercise  any 
judgment  on  the  facts  of  record.  Had  it  done  so  and  accepted 
petitioner’s  reported  expense  figure  without  more,  then  the 
gates  would  have  been  wide  open  to  unbridled  commingling 
of  functions  and  the  saddling  of  improper  costs  on  operating 
companies,  in  violation  of  Section  406  (b)  of  the  Act.  At  the 
other  extreme,  recognizing  the  inherent  difficulties  of  the  alloca- 

“a.  Wage  and  salary  costs  of  personnel  of  Pan  American  Airways,  Inc., 
apportionable  to  keeping  the  records  and  reports,  making  analyses,  and 
management  or  supervision  of  the  operations  or  finances  of  any  of  the  above 
■companies. 

“b.  Any  overhead  or  other  costs  of  Pan  American  Airways.  Inc.,  which 
relate  either  directly  or  indirectly  to  the  clerical  work,  analysis,  manage¬ 
ment  or  supervision  of  the  investment  in  the  above  companies  or  the  opera¬ 
tions  and  finances  of  such  companies. 

“It  would  be  appreciated  if  this  information  could  be  submitted  by  at  least 
December  9,  1946.  [Italics  supplied.] 

”  After  pointing  out  his  general  impressions  why  no  charge  should  be  made 
by  the  petitioner  for  services  rendered  in  the  parent’s  behalf,  petitioner’s 
witness  Monson  stated  (App.  144-145) :  “I  do  not  believe  that  the  relations 
between  these  two  corporations  [the  petitioner  and  parent]  create  such  prob¬ 
lems  for  rate-making  purposes  as  to  make  it  necessary  for  us  to  engage  in 
the  substantial  accounting  and  clerical  work  that  would  be  required  to  set 
up  a  system  of  charges  from  the  subsidiary  to  the  parent,  and  from  the  parent 
to  the  subsidiary.”  See  also  App.  142 ;  218-219. 

The  witness  had  previously  conceded,  on  direct  examination,  that  he  could 
not  give  any  conclusion  as  to  the  time  spent  by  interlocking  employees  on 
the  parent’s  affairs,  but  suggested  that  a  “general  answer”  might  be  found 
in  the  number  of  pages  occupied  by  the  minutes  of  the  Board  of  Directors 
(App.  142-143).  (The  books  of  the  petitioner’s  minutes  ran  400  pages ;  that 
of  the  parent  180.  45%  of  the  latter  dealt  with  matters  presumably  con¬ 
cerning  the  parent’s  own  interests.)  Yet  petitioner’s  brief  would  give  the 
impression  that  the  fact  that  “the  record  contains  no  time  studies  or  similar 
detailed  analyses”  is  chargeable  to  respondent  (Pet.  Br.  43). 
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tion  problem,  the  Board  could  have  disallowed  the  entire 
amount  of  the  executive  department  expense— as  has  been  done 
in  other  fields.  Re  Columbia  Engineering  Corp.,  supra.  The 
third  alternative  was  to  weigh  and  evaluate  the  various  data 
in  the  record  and  form  a  judgment,  based  on  those  facts,  as  Ijo 
the  expense  chargeable  to  the  holding  company  and  to  tlje 
subsidiary  for  their  respective  services;  and  determine  whether 
and  to  what  extent  petitioner’s  reported  expense  should  tp 
disallowed.  It  took  the  latter  course.  To  require  the  Boar|d 
to  have  refrained  from  exercising  its  judgment  and  from  making 
any  disalkwance,  we  submit,  would  not  only  defeat  the  pur¬ 
poses  of  the  Act  but  would  mark  a  return  to  principles  rejected 
almost  a  decade  ago  in  United  Fuel  Gas  Company  v.  R.  R.  Corry- 
mission  of  Kentucky }  supra;  Western  Distributing  Co.  v.  Pub¬ 
lic  Service  Commission  of  Kansas,  supra;  and  Dayton  Power  <£ 
Light  Co.  v.  Public  Utility  Commission  of  Ohio,  supra.  By 
placing  the  burden  on  the  carrier  of  demonstrating  the  reason¬ 
ableness  of  inter-affiliate  expense,  such  as  that  in  issue,  witjh 
reliable  cost  data,  the  cases  have  foreclosed  such  an  undesirable 
result.  The  Board  cannot  be  rendered  powerless  to  act,  as 
petitioner  argues,  by  petitioner’s  lack  of  expense  figures.  At  tne 
same  time,  the  fact  that  the  Board  declined  to  indulge  the  auto¬ 
matic  total  disallowance  rule  of  the  Columbia  Engineering  case, 
supra,  but,  in  its  discretion,  rendered  a  carefully  considered 
judgment  disallowing  only  a  small  portion  of  petitioner’s  re¬ 
ported  expense,  cannot  be  viewed  as  arbitrary. 

Respondent  would  be  the  first  to  concede  that  the  Board's 
judgment  in  this  respect  was  not  the  result  of  a  mathematical 
study.  But  the  law  does  not  require  such  precision  of  the 
Board.  Where,  as  here,  “several  classes  of  services  have  a 
common  use  of  the  same  property,  difficulties  of  separation 
are  obvious.  Allocation  of  costs  is  not  a  matter  for  the  slide 
rule.  It  involves  judgment  on  a  myriad  of  facts.  It  has  no 
claim  to  an  exact  science.”  Colorado  Interstate  Gas  Co.  v. 
Federal  Power  Commission,  324  U.  S.  581,  589  (1945);  Dal¬ 
ton  Power  &  Light  Co.  v.  Public  Utility  Commission,  supra; 
Cohan  v.  Commissioner,  39  F.  (2d)  540,  544  (C.  C.  A.  2,  1930}. 

On  this  record  and  in  the  light  of  the  authorities,  it  has  ncjt 
been  demonstrated  by  petitioner  that  respondent’s  findings 


42 


represented  an  abuse  of  discretion.  Dayton  Power  &  Light 
Co.  v.  Public  Utility  Company,  supra.  We  submit  that  the 
expense  disallowance  in  issue  was  entirely  proper.72 

Petitioner  has  also  attempted  to  show  that  even  if  it  were  proper  for 
respondent  to  have  made  some  disallowance  of  its  expenses,  that  finally  fixed 
by  the  Board  was  unreasonably  high.  In  this  connection  it  urges  that 
the  servicing  of  the  holding  company  Interests  did  not  entail  any  sub¬ 
stantial  expense  to  petitioner;  and  that  in  any  event  the  disallowance 
under  review  would  far  exceed  the  cost  of  providing  the  holding  company 
with  its  own  staff.  (Pet.  Br.  50-51).  These  contentions  are  untenable 
for  the  reasons  previously  referred  to.  It  is  pertinent  to  note,  moreover, 
that  the  services  provided  to  the  parent  company  by  Its  subsidiary  were 
not  of  the  minor  nature  attributed  to  them  by  petitioner  and  that  the 
disallowance  in  issue  was  clearly  related  to  such  services.  As  indicated 
in  note  62,  supra,  petitioner’s  organization  was  utilized  to  further  its  parent’s 
interests  in  four  ways:  (1)  by  providing  direct  services  to  the  three  com¬ 
panies  in  which  the  parent  alone  had  an  interest;  (2)  by  protecting  and 
supervising  the  parent’s  interests  in  those  companies;  (3)  by  protecting 
and  supervising  the  parent’s  100%  interest  in  petitioner;  and  (4)  by  carry¬ 
ing  out  functions  of  the  parent  necessary  to  its  very  existence,  including 
the  keeping  of  its  books,  minutes,  etc.  (App.  165-168,  173-174,  175-177, 
395-399).  Petitioner  totally  discounts  the  services  embraced  in  category 
(1)  on  the  ground  that  the  three  companies  compensated  petitioner  di¬ 
rectly  therefor  (Pet.  Br.  46  note).  They  cannot  be  so  discounted.  While 
it  is  true  that  payments  were  made  by  Avianca,  CNAC  and  Panagra  for 
certain  direct  services  rendered  by  petitioner,  those  payments  did  not  even 
purport  to  cover  all  of  the  direct  services  performed  for  their  benefit  through 
petitioner’s  organization  (the  CNAC  payment  of  $25,000  to  petitioner  rep¬ 
resented  payment  only  for  a  separate  special  staff  employed  on  behalf  of 
CNAC  by  petitioner  in  the  United  States,  App.  134-137,  171,  398-100,  405- 
407,  537;  and  the  commission  payments  made  by  Avianca  bore  no  direct 
relationship  to  the  cost  and  value  of  the  direct  services  performed  by  peti¬ 
tioner  for  that  company,  see  App.  134,  135,  1S9-217,  217-224,  323-329,  540). 
Of  course  any  payment  to  petitioner  by  the  three  companies  for  direct 
services  did  not  even  purport  to  compensate  Pan  American  for  the  cost 
of  supervising  the  parent’s  investment  in  those  three  companies.  (As  to 
Avianca  see  App.  177,  178,  449-450;  as  to  CNAC  see  App.  169-170,  171, 
398-400  and  the  history  of  the  parent’s  extensive  transactions  in  CNAC 
summarized  in  Exhibit  PC-25  at  App.  405-407 ;  as  to  Panagra  see  App. 
172-173, 174-177,  388,  396,  39S-399). 

Moreover,  petitioner’s  claim  that  the  sendee  fee  ordered  by  respondent  to 
be  charged  to  the  holding  company  would  be  sufficient  to  staff  it  with  an  or¬ 
ganization  to  do  an  “amount  of  work”  that  “would  constitute  boondoggling 
on  a  scale  not  yet  imagined”  (Pet.  Br.  51)  fallaciously  assumes  that  the 
holding  company’s  business  was  transacted  without  directors  and  other  of¬ 
ficers,  auditors,  accountants,  etc.  The  holding  company’s  use  of  petitioner’s 
personnel  did  not  stop  with  secretaries  and  a  few  executive  officers.  Meas¬ 
ured  in  terms  of  use  by  the  holding  company  of  the  various  departments 
■of  the  petitioner  and  of  the  personnel  in  those  departments  the  expense 
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III.  Petitioner’s  notice  and  hearing  objection  is  without  merit 

Petitioner  has  at  no  time  urged  that  mail  pay  yielding  a  rate 
of  return  of  7%  on  investment  is  in  any  manner  insufficient 
under  the  Act.  It  complains,  rather,  that  it  was  deprive^  of 
adequate  opportunity  to  present  evidence  and  argument  to 
persuade  the  Board,  in  the  exercise  of  its  discretion,  to  fix  peti¬ 
tioner’s  mail  compensation  in  amounts  which  would  yielql  a 
10%  return  (Pet.  Br.  55-64). 73 

The  sole  basis  of  this  contention — to  which  petitioner  pur¬ 


ports  to  attach  great  significance  by  resting  on  the  Due  Process 
clause  of  the  Fifth  Amendment,  the  Administrative  Procedure 
Act,  and  the  Board’s  Rules  of  Practice — is  the  startling  propo¬ 
sition  that  the  Board  was  under  a  duty  to  notify  petitioner  tljiat 
in  establishing  its  mail  rates  the  question  of  an  appropriate 
rate  of  return  was  an  issue  to  be  determined  by  the  Boafd. 
The  mere  statement  of  this  proposition  is  sufficient  to  reflate 
it  without  extended  reference  to  authorities.74  In  determining 
the  amount  of  mail  compensation  which  will  foster  air  trans¬ 
portation  of  the  character  contemplated  by  the  Act,  it  is  ap¬ 
parent  that  one  question  which  must  always  be  considered  is 
the  profit  margin  which  such  compensation  will  yield.76  R^te 
of  return  was  thus  necessarily  an  issue  in  the  rate  proceedings 
under  review. 

But  petitioner  argues  that,  as  the  result  of  prior  opinions, 

allocated  to  the  holding  company  by  respondent  was  relatively  minbr. 
Indeed  the  disallowance  in  the  case  of  Atlantic  represented  less  than  one 
percent  of  total  centrally  incurred  system  expense  of  petitioner;  and  in 


the  case  of  Alaska,  less  than  one-third  of  one  percent  (App.  379). 

”  The  Atlantic  petition  for  review  advanced  two  additional  procedural 
contentions,  namely,  that  the  petitioner  had  not  had  adequate  opportunity 
to  be  heard  with  respect  to  both  the  foreign  mail  receivable  and  executive 
department  expense  issues  (Atl.  Pet.,  App.  9,  par.  (7)  ;  App.  10,  par.  (l)i). 
These  two  objections  may  be  disregarded  since  they  are  not  urged  in  peti¬ 
tioner’s  brief.  General  Rules  of  Court,  Rule  17  (i).  Even  had  they  betm 
urged  they  would  not  properly  be  before  the  Court  since  no  such  objections 
were  raised  by  the  petitioner  before  the  Board.  Act,  Sec.  1006  (e),  49 
U.  S.  C.  G46,  infra,  p.  56. 

74  Cf.  United  States  v.  Pierce  Auto  Freight  Lines,  Inc.,  et  al„  327  U.  S.  515, 
526  (1946)  ;  Tagg  Bros,  d  Moorehead  v.  United  States .  280  U.  S.  420,  439-440 
(1930). 

75  See  uote  19,  supra. 
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the  Board  had  bound  itself  inflexibly  to  fixing  mail  rates  for 
international  carriers  that  would  yield  a  10%  return ;  and  that 
-  it  was  therefore  without  power  to  establish  mail  pay  in  lesser 
amounts  in  petitioner’s  cases  unless  it  notified  petitioner 
specifically  prior  to  hearing  that  the  issue  of  a  proper  rate  of 
return  was  an  open  one  (Pet.  Br.  55-56).  This  contention  is 
untenable. 

First,  the  authorities  hold  that  administrative  agencies  are 
not  under  a  duty  to  give  notice  that  they  intend  to  depart 
from  precedent,  assuming  that  respondent  made  such  depar¬ 
ture  here.7® 

Second,  Section  406  (b)  of  the  Act  itself  put  petitioner  on 
notice  that  its  mail  pay,  and  the  rate  which  such  compen¬ 
sation  would  yield,  was  determinable  not  on  the  basis  of  what 
other  carriers  may  have  required  in  the  past  but  rather  by 
what  was  appropriate  in  its  cases.77 

Third,  the  Board  precedent  which  is  the  heart  of  petitioner’s 
contention — the  Panagra  opinion,  3  C.  A.  B.  550  (1942) — bore 
patent  notice  on  its  face  that  it  was  exceptional  and  did  not 
establish  an  immutable  rule;  and  that  as  soon  as  conditions 
so  warranted  respondent  would  again  adhere  to  its  prior  con¬ 
sistent  policy  of  fixing  mail  rates  not  on  the  basis  of  a  predeter¬ 
mined  rate  of  return  but  on  the  basis  of  the  “need”  of  the  par¬ 
ticular  carrier.78 

n  Shawmut  Assoc,  v.  Securities  d  Exchange  Comm.,  146  F.  (2cl)  791 
(C.  C.  A.  2,  1945)  ;  Federal  Communications  Comm.  v.  Pottsville  Broad¬ 
casting  Co 309  U.  S.  134  (1940)  ;  Churchill  Tabernacle  v.  Federal  Com¬ 
munications  Commission,  —  App.  D.  C.  — ,  160  F.  (2d)  244,  246  (App.  D.  C. 
1947).  See  also  Helvering  v.  Hallock,  et  al„  309  U.  S.  106  (1939)  ;  Brother¬ 
hood  of  Locomotive  Firemen  and  Engineers  v.  Kenan,  S7  F.  (2d)  651,  654 
(C.  C.  A.  5,  1937). 

77  Cf.  Tagg  Bros  d  Moorehead  v.  United  States,  supra. 

The  very  first  sentence  of  Section  406  (b)  of  the  Act  (49  U.  S.  C.  486  (b) ) 
provides  that  “in  fixing  fair  and  reasonable  rates  of  compensation  under 
this  section,  the  [Board],  considering  the  conditions  peculiar  to  transporta¬ 
tion  by  aircraft  and  to  the  particular  air  carrier  or  class  of  air  carriers, 
may  fix  different  rates  for  different  air  carriers  or  classes  of  air  carriers, 
and  different  classes  of  service*.”  [Italics  supplied.] 

™ Panagra  Mail  Rates,  3  C.  A.  B.  550  at  pp.  589-590;  “In  addition  to  its 
break-even  need  of  36.24  cents  per  revenue  mile,  respondent  is  entitled  to 
reasonable  net  earnings.  There  is  no  fixed  and  permanent  standard  of 
reasonableness  in  this  regard.  It  varies  icith  the  times,  and  icith  conditions. 

“In  our  decisions  in  previous  rate  cases  we  have  dwelled  repeatedly  and 
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Fourth,  even  without  such  notice  the  Panagra  case 
be  viewed  as  inducing  petitioner  to  believe,  however 
takenly,  that  it  would  receive  mail  pay  yielding  a  10% 

at  length  upon  the  importance  of  giving  carriers  an  incentive  to 
degree  of  commercial  self-sufficiency  of  their  enterprises,  and  to 
extent  of  their  financial  dependence  upon  compensation  from  the  Govern¬ 
ment.  *  *  * 

“Now,  however,  we  are  at  war.  The  type  and  volume  of  service  that 
a  carrier  renders  is  not  now  determined  by  commercial  considerations,  but 
by  the  national  need  in  a  time  of  emergency.  Services  attractive  to  com¬ 
mercial  traffic  may  have  to  be  scaled  down,  or  abandoned  entirely.  National 
policy  may  require  the  opening  of  new  routes,  or  the  increase  of  schedules 
where  ordinary  commercial  inducements  are  meager.  The  entire  situation 
has  changed.  It  would  be  inappropriate,  in  such  a  time,  to  apply  ordinary 
peacetime  standards  in  drawing  distinctions  of  reward  among  enterprises 
that  are  enlisted  in  the  common  cause,  with  all  their  organization^  and 
equipment  and  personnel  ready  to  go  into  service  wherever  they  may  be 
called  upon  to  contribute  to  the  national  effort 

“ Under  these  conditions  toe  conclude  that  during  the  war,  and  solely 
because  of  the  conditions  that  war  creates,  the  rate  of  return  upon  invest¬ 
ment,  which  has  heretofore  been  only  one  of  a  number  of  elements  taken  *n^° 
account  in  determining  the  net  operating  income  that  it  has  seemed  reason¬ 
able  to  anticipate  in  the  setting  of  a  mail  rate  for  the  individual  carriers, 
should  now  become  the  primary  and  controlling  element  in  that  deterhdna- 
tion.  We  arrive  at  this  conclusion,  and  give  it  effect  in  the  present  case, 
with  explicit  note  of  our  anticipation  that  upon  the  conclusion  of  the  tear, 
or  perhaps  earlier  if  the  war  is  prolonged,  there  should  be  a  return  to  ncrmal 
incentives  to  attract  thS  greatest  possible  volume  of  cofnmercial  patronage 
and  render  the  greatest  possible  commercial  service ;  and  in  that  future  period 
the  net  earnings  of  such  carriers  as  are  in  any  degree  dependent  upon\Qov- 
ernment  support  should  again  be  established  to  reward  carriers  that  display 
exceptional  initiative  in  increasing  the  volume  of  their  service  and  in  improv¬ 
ing  the  relation  between  the  volume  of  service  rendered  and  the  amount  of 
capital  employed.  Wartime  is  a  time  apart,  and  its  abnormal  conditions 
require  a  departure  from  normal  practices  in  the  administration  of  section 
406  of  the  Civil  Aeronautics  Act,  as  in  everything  else.”  [Italics  supplied.] 

For  clear  illustration  of  the  application  of  the  general  rule  that  the  rate 
of  return  which  a  carrier  may  earn  is  not  the  determinative  factor  in  estab¬ 
lishing  mail  rates,  see  Pan  Ahnerican  Airways  Co.  {Del.)  Transatlantic  Mail 
Rates,  1  C.  A.  A.  220  (1939),  at  pp.  251-254.  Authorities  are  collected  in 
Note,  Sale  of  Airline  Certificates  (1948),  48  Col.  L.  Rev.  88,  at  p.  102,  which 
points  out  that  “reasonable  return  on  investment  is  not  the  only  or  even 
the  main  factor  in  the  determination  of  mail  rates” ;  and  Burt  &  Higltsaw, 
op.  cit.,  supra,  note  6.  Representative  contemporaneous  decisions  are  Car- 
ribbean- Atlantic  Airlines,  Mail  Rates,  —  C.  A.  B.  —  (Docket 
decided  January  22,  1948),  and  Colonial  Airlines,  Inc.,  Bermuda 
Mail  Rates,  —  C.  A.  B  —  (Docket  No.  3006,  decided  January  26,  1948),  in 
which  the  Board  found  that  mail  pay  yielding  returns  of  7%  and  5%, 
respectively,  were  appropriate  for  “need”  carriers  for  past  periods.  See 
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because  petitioner’s  situation  was  clearly  inapposite  to  that 
disclosed  in  the  Panagra  opinion.79 

Thus,  there  is  absolutely  no  substance  to  the  claim  that  the 
“failure”  of  the  Board  to  negative  the  10%  “rule”  of  the 
Panagra  case  resulted  in  depriving  petitioner  of  adequate  op¬ 
portunity  to  present  its  case  as  to  a  proper  rate  of  return.®* 

also  Pioneer  Airlines,  Inc.,  Mail  Rates,  —  C.  A.  B.  —  (Docket  No.  2002, 
decided  July  2, 1947),  In  which  a  rate  of  7%  was  deemed  proper  and  Eastern 
Air  Lines,  Inc.,  6  C.  A.  B.  551,  552,  553  (1945). 

70  The  Panagra  “rule”  was  designed  to  meet  the  problems  brought  on  by 
the  then  current  war  rather  than  those  of  a  conversion  or  postwar  period 
(note  78,  supra).  However,  in  the  cases  under  review,  the  wartime  opera¬ 
tions  of  the  petitioner  for  the  Navy  Department  had  terminated  immediately 
prior  to  the  periods  for  which  mail  rates  were  to  be  established  (mid-1944 
in  the  the  case  of  Alaska,  and  January  1,  1945,  in  the  case  of  Atlantic)  ;  it 
was  solely  that  fact  that  necessitated  the  institution  of  the  proceedings 
under  review.  As  pointed  out  in  the  opinion  of  the  Board  (App.  521-522, 
524),  by  petitioner’s  witnesses  and  in  the  prospectus  filed  by  petitioner’s 
parent  company  with  the  Securities  and  Exchange  Commission,  commercial 
operations  between  the  United  States  and  Europe  were  restored  as  of  Janu¬ 
ary  1,  1945,  over  the  Atlantic  Division,  and,  with  minor  exceptions,  such 
operations  were  thereafter  no  longer  under  contract  with  the  Army  or 
Navy.  The  entire  Alaska  Division  had  been  under  contract  to  the  Navy 
during  September  1942-^June  30,  1944  (App.  232,  241,  114-115,  449).  The 
termination  thereof  left  that  division  free  to  reconvert  to  commercial  opera¬ 
tions  as  of  July  1,  1944.  Indeed,  the  fact  that  petitioner  was  converting 
for  the  postwar  era  during  the  pertinent  periods  was  relied  upon  by  the 
carrier  to  support  its  claim  for  total  mail  pay  far  exceeding  that  established 
by  respondent  (App.  112-116,  457-158,  514-516). 

“Assuming  that  the  Rules  of  Practice  before  the  Board  so  required  (Cf. 
Pet  Br.  57),  rate  of  return  was  necessarily  stated  as  an  issue  in  the  Report 
of  the  Examiner  in  the  Alaska  proceedings  (App.  33,  27).  It  was  no  less 
so  in  the  Atlantic  proceedings  (Compare  “Issue  8”  at  App.  90-91  with  the 
Examiner’s  ruling  at  App.  86  entitled  “Issue  No.  8”;  see  also  App.  96,  Par. 

3  and  App.  27).  Petitioner,  however,  appears  to  urge  that  since  the  Board 
recited  a  specific  rate  of  return  In  the  opinion  accompanying  the  order  to 
show  cause  in  the  Atlantic  case,  petitioner  was  entitled  to  assume  that 
the  Board  would  fix  Atlantic’s  rate  in  an  amount  which  would  yield  the 
same  return  as  Panagra  had  obtained  (Pet.  Br.  56-58).  An  initial  dif¬ 
ficulty  with  this  argument  is  that  the  rate  of  return  stated  in  the  show 
cause  opinion  was  not  10%,  but  9.39%  (App.  60,  61).  The  insurmountable 
barrier  to  the  argument,  however,  lies  in  the  fact  that  the  show  cause  order 
and  accompanying  opinion  were  premised  upon  the  assumption  that  the 
Atlantic  Division  merited  a  “service”  mail  rate  (App.  60),  whereas  the  car¬ 
rier  in  its  answer  to  the  show  cause  order  took  the  position  that  it  re¬ 
quired  a  “need”  mail  rate  (Counterstatement,  supra,  p.  4).  Statement 
by  the  Board  of  a  given  amount  of  mail  compensation  or  a  rate  of  return 
in  a  show  cause  order  involving  a  carrier  on  a  “service”  basis  cannot  be 
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The  entire  argument  which  petitioner  seeks  to  fortify  by  ref¬ 
erence  to  the  holding  of  the  Panagra  case  is  fallacious  for  an  ad¬ 
ditional  reason.  In  our  view,  the  record  amply  shows  that  peti¬ 
tioner  not  only  appreciated  that  return  was  in  issue,  but  actively 
participated  in  the  trial  and  determination  of  that  issue.  At 
the  hearing  petitioner  itself  introduced  “return”  evidence,  had 
its  attention  directed  to  the  fact  that  the  propriety  of  a  rate  of 
return  as  high  as  10%  was  not  conceded  by  Public  Counsel, Bl 

any  indication  of  what  compensation  and  what  rate  would  have  been  pro¬ 
posed  in  that  order  if  it  had  been  determined  tentatively  that  the  carrier 
required  a  “need”  rate.  As  is  made  clear  in  the  decisions  cited  in  note  6, 
supra  (and  in  Burt  and  Highsaw,  Regulation  of  Rates  in  Air  Transporta¬ 
tion,  7  La.  L.  Rev.  1,  30  et  seq.  (1046)  ;  American  Airlines,  Inc.,  Mail  Rat  es, 
3  C.  A.  B.  323,  337-338  (1942)  ;  Braniff  Airways,  Inc.,  Mail  Rates,  4  C.  A.  B. 
C8S  (1944)  ;  and  Northwest  Airlines,  Inc.,  Mail  Rates,  4  C.  A.  B.  515  (1943) ), 
the  “service”  rate  bears  a  direct  relationship  to  the  cost  and  value  of  :he 
mail  service  for  which  the  rate  is  to  be  fixed.  The  “need”  rate,  on  he 
other  hand,  is  concerned  with  the  deficiencies  of  the  carrier’s  nonmail  serv¬ 
ices  and  the  amount  of  mail  pay  needed  to  maintain  it  in  the  sound  condii_ 
tion  contemplated  by  the  Act.  Thus,  when  the  Atlantic  proceedings  were 
focused  on  the  fixing  of  a  “need”  rate,  by  reason  of  the  carrier’s  answer 
to  the  show  cause  order,  the  recital  of  the  9.39%  return  in  the  show  cause 
order  lost  any  significance  as  regards  the  return  which  the  Board  ijad 
determined  tentatively  might  be  warranted  for  the  Atlantic  Division. 

As  a  matter  of  fact,  even  if  the  Board  had  ultimately  fixed  a  “service” 
rate  for  that  Division,  the  recital  of  the  9.39%  return  in  the  show  cause 
order  would  not  have  bound  the  Board  to  fix  mail  pay  yielding  a  return  of 
that  amount. 

The  recital  of  that  rate  of  return  was  merely  a  conclusion.  The  Board 
here  had  proposed  to  make  Atlantic’s  rate  uniform  with  that  of  another 
carrier  (App.  57-60),  in  accordance  with  its  general  policy  of  making  serv¬ 
ice  rates  uniform  wherever  possible  (see  the  four  leading  service  rate 
cases  cited  supra  note  6).  The  latter  carrier  was  to  be  given  a  mail  rate 
of  $1.50  per  ton  mile.  Obviously,  if  the  Atlantic  Division’s  mail  rate  were 
fixed  on  that  basis,  as  proposed,  the  rate  of  return  which  such  a  mail  rate 
would  yield  would  vary  dependent  on  allowable  costs  and  recognizable 
investment  If  the  recognized  investment  of  that  Division  had  proved 
to  be  larger  than  that  estimated  by  the  Board  for  the  purpose  of  the  order 
to  show  cause,  then  the  rate  of  return  would  be  lower  than  that  stated^  in 
the  order.  If,  on  the  other  hand,  the  investment  were  smaller,  the  return 
would  increase.  In  other  words,  the  $1.50  ton  mile  rate  proposed  in  tljiat 
order  was  the  constant,  and  the  return  was  a  variable.  Under  these  ciri 
stances  petitioner  could  not  even  anticipate  that  the  Board  would  ulti¬ 
mately  fix  Atlantic’s  mail  rate — even  on  a  “service”  basis — in  an  amount 
which  would  yield  a  minimum  return  of  9.39%. 

"Contrary  to  petitioner’s  contention  in  its  brief  (p.  62),  public  counjsel 
did  not  proceed  on  the  basis  of  a  predetermined  10%  return.  Exhibit 
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and  was  heard  in  oral  argument  on  that  issue  by  the  Board. 
Counsel  for  petitioner  introduced,  and  its  witnesses  sponsored, 
a  series  of  exhibits  which,  although  not  indicating  a  specific 
rate  of  return,  obviously  bore  on  that  problem.82  Petitioner 
took  the  position  that  those  exhibits  were  pertinent  “back¬ 
ground”  in  determining  the  carrier’s  need  (App.  119,  292- 
295). 83  And  in  oral  argument  before  the  Board  petitioner  con- 

. _  i 

PC-26  (App.  415),  which  was  served  upon  counsel  for  petitioner  prior 
to  hearing,  set  forth  data  for  all  divisions  of  petitioner  and  determined 
their  need  on  the  basis  of  a  10%  return  on  investment,  with,  however,  the 
following  reservation  (App.  415,  note  1) :  “The  rate  of  return  of  10  percent 
per  annum,  and  the  40  percent  income  tax  provision,  are  as  claimed  by  Pan 
American.  These  rates  have  been  employed  in  the  case  of  each  division 
in  this  exhibit  for  illustrative  purposes  only.  It  does  not  necessarily  indi-  \ 
cate  the  position  Public  Counsel  tcill  take  in  each  proceeding .”  [Italics 
supplied.] 

It  is  of  course  sufficient  if  notice  is  first  brought  home  by  the  Examiner 
or  opposing  counsel  at  the  hearing.  Fort  Wayne  Corrugated  Paper  Co.  v. 
NLRB,  supra;  Eagle-Picher  Mining  d  Smelting  Co.  v.  NLRB,  119  F.  (2d) 

903  (C.  C.  A.  8, 1941) ,  affirmed,  325  U.  S.  335  (1944).  , 

“Petitioner’s  exhibits  PA-13,  PA-14,  and  PA-15  (App.  311-322)  consisted 
of  a  study  of  the  extent  to  which  financial  support  was  given  to  foreign 
carriers  by  their  respective  governments,  a  comparison  of  petitioner’s  re¬ 
turn  on  investment  with  the  returns  of  four  other  domestic  carriers  (ranging 
from  7.89%  to  15.83%  in  1945),  and  a  comparison  of  the  receipts  of  the 
Post  Office  Department  from  the  mail  carried  over  petitioner’s  routes  , 
with  the  mail  pay  proposed  for  the  petitioner  for  such  mail  service.  It  is 
apparent  that  such  evidence  was  addressed  to  building  up  a  case  for  a 
return  on  investment  on  principles  totally  unrelated  to  that  underlying 
the  10%  return  found  proper  in  the  Panagra  case ;  for  that  case  did  not  in 
any  manner  involve  or  turn  on  factors  such  as  those  adverted  to  and  de¬ 
veloped  in  petitioner’s  above-mentioned  exhibits  and  testimony  (see  coun¬ 
sel  for  petitioner’s  argument  to  the  Examiner  in  support  of  the  admissi-  ; 
bility  of  such  exhibits  at  App.  242-245.  The  exhibits  were  then  admitted 
App.  292). 

**  Petitioner’s  brief,  at  p.  62,  makes  much  of  the  fact  that  at  the  hearing, 
in  response  to  Public  Counsel’s  question  to  petitioner’s  witness  Roop  whether  , 
the  petitioner’s  exhibit  on  comparative  rates  of  return  attempted  (supra, 
note  82)  “to  support  any  particular  rate  of  return  for  Pan  American  in  this  | 
proceeding,”  Roop  stated  that  (App.  119)  “I  didn’t  know  that  that  was  an 
issue.”  That  reply  did  not  indicate  that  the  proceeding  did  not  involve 
the  question  of  an  appropriate  rate  of  return.  In  the  first  place,  we  do  not 
construe  that  reply  as  indicating  that  the  carrier  was  not  contending  for 
any  specific  rate  of  return,  but  rather  as  meaning  that  in  this  case,  as  in 
“need”  mail  rate  cases  generally,  the  appropriate  rate  of  return  was  to  be 
determined  by  the  Board  after  consideration  of  all  of  the  circumstances. 
Moreover,  assuming  that  the  reply  could  be  construed  to  mean  that  the 


49 


tinued  to  urge,  as  it  had  at  the  hearing  (App.  565)  that  “in 
determining  the  general  level  of  the  payments  that  the  carrier 
ought  to  receive  in  this  case  or  any  case”  such  evidence  was 
clearly  relevant.84  Such  data  and  argument  served  no  other 
purpose  than  to  persuade  the  Board  as  to  the  profit  margin,  <j>r 
return,  appropriate  for  petitioner. 

Under  the  foregoing  circumstances,  petitioner  cannot  argile 
successfully  that  it  was  deprived  of  adequate  hearing. 

Even  on  the  totally  unwarranted  assumption  that  the  heat¬ 
ing  afforded  petitioner  was  somehow  defective,  petitioners 
claim  is  untenable  since  it  is  plain  that  no  substantial  rights  <}>f 
petitioner  were  prejudiced. 

As  noted  in  the  Counterstatement  (supra,  pp.  5-8),  following 


carrier  was  expecting  some  theretofore  fixed  rate  of  return,  the  witness’ 
understanding;  of  what  the  proceeding  involved  does  not  show  the  under¬ 
standing  of  petitioner’s  counsels  Counsel  for  petitioner  was  quick  to  sup¬ 
plement  the  witness’  reply  by  adding  that  the  exhibit  had  a  “general  pur¬ 
pose”  (App.  119),  and  at  oral  argument  counsel  for  petitioner  directed  the 
Board’s  attention  to  a  comparison  of  the  return  on  investment  of  Pan  Ame  r¬ 
ican  with  that  of  other  carriers  as  relevant  to  a  determination  of  its  “need” 
and  its  return  (App.  457-458).  In  any  event,  if  the  carrier  did  miscon¬ 
ceive  the  scope  of  the  proceedings,  it  cannot  attribute  that  fault  to  the 
Board.  United  States  v.  Pierce  Auto  Freight  Lines,  supra. 

“  That  counsel  for  petitioner  would  seem  to  have  been  fully  cognizant  <}f 
the  fact  that  an  appropriate  rate  of  return  was  a  matter  which  would  be 
determined  here,  as  in  other  “need”  cases,  in  the  light  of  the  facts  and  nc^t 
on  a  predetermined  fixed  percentage  basis  is  made  plain  from  counsels’  re¬ 
marks  in  connection  with  the  introduction  and  admissibility  of  the  carrier^ 
evidence  referred  to  in  note  82,  supra.  See,  e.  g.,  counsel’s  statement  alt 
App.  250-251  in  connection  with  petitioner’s  exhibit  contrasting  air  mail 
receipts  with  petitioner’s  mail  compensation  as  proposed  by  the  Board: 
“Now,  in  a  need  mail  pay  case,  which  we  contend  this  is,  the  Board  must 
necessarily  consider  what  amount  of  subsidies  to  allow ;  and  in  considering 
that  it  would  like  to  know,  I  assume,  what  the  Government  is  making  or 
losing  on  this  type  of  activity.  That  is  what  the  exhibit  is  designed  to 
show.”  Of  the  same  purport  see  remarks  of  counsel  for  petitioner  in  orajl 
argument  before  the  Board  at  App.  457-458,  514,  515,  516,  in  which  counsel 
urged  the  various  broad  considerations  which  should  be  considered  by  the 
Board  in  determining  its  “need,”  and,  therefore,  its  rate  of  return. 

The  foregoing  would  in  and  of  itself  defeat  petitioner’s  contention.  Fort 
Wayne  Corrugated  Paper  Co.  v.  NLRB,  111  F.  (2d)  869  (C.  C.  A.  7,  1940)  |; 
Phillips  v.  SEC,  153  F.  (2d)  27  (C.  C.  A.  2,  1946)  ;  certiorari  denied,  328 
U.  S.  860,  66  S.  Ct.  1350  (1946)  ;  Weinstein  v.  Bowles,  62  F.  Supp.  45$ 
(D.  C.  D.  Mass.  1945).  Cf.  Braky  v.  Federal  Communications  Comm.,  61 
App.  D.  C.  204,  59  F.  (2d)  879  (App.  D.  C.  1932). 
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prehearing  conferences,  formal  hearing,  the  filing  by  petitioner 
of  requested  findings  of  fact  and  conclusions  of  law,  and  oral 
argument  before  it,  the  Board  issued  tentative  decisions  pro¬ 
posing  establishment  of  mail  compensation  in  amounts  which 
would  yield  a  return  of  7%  on  investment  (App.  516-565  ;  593- 
627).  Petitioner’s  exceptions  to  the  Board,  which  automati-  , 
cally  stayed  those  decisions,  urged  that  as  a  minimum  it  was 
entitled  to  mail  pay  which  would  yield  a  return  of  10 %  (App. 
583-585,627-628).  This  contention  proceeded  on  the  ground, 
inter  alia,  that  the  Panagra  case,  supra,  bound  the  Board  to 
provide  petitioner  mail  pay  yielding  a  return  of  10%.  Peti¬ 
tioner’s  claims  received  careful  consideration  by  the  Board,  but 
were  then  rejected  for  the  reasons  stated  in  the  final  opinions 
in  both  cases  (App.  591-592,  630-631).  There  can  thus  be 
no  question  that  prior  to  the  time  when  the  Board’s  determina¬ 
tions  became  final,  petitioner,  having  been  fully  apprised  that 
mail  rates  providing  a  7%  return  would  be  established  by  re¬ 
spondent,  not  only  had  full  opportunity  to  be  heard  but  was 
heard  fully  with  respect  to  all  of  the  objections  which  it  de¬ 
sired  to  present.85  Under  these  circumstances  it  cannot  be 
heard  to  complain  that  it  was  deprived  of  fair  hearing.  Con-  ' 
solidated  Ediscm  Co.  v.  NLRB,  305  U.  S.  197,  224  (1938); 
NLRB  v.  Mackay  Radio  &  Tel.  Co.,  304  U.  S.  333,  350  (1938) ; 
Opp  Cotton  Mills  v.  Administrator,  312  U.  S.  126,  152  (1941)  ; 
United  States  v.  Pierce  Auto  Freight  Lines,  Inc.,  et  al.,  327 
U.  S.  515,  529  (1946). 

Apparently  recognizing  the  weakness  of  its  argument,  peti¬ 
tioner  seeks  to  create  the  impression  that  it  suffered  prejudice 
in  that  by  reason  of  alleged  lack  of  notice  it  was  deprived  of 
the  opportunity  to  present  rate  of  return  evidence  (Pet.  Br. 
20,  58,  64).  The  objection  that  petitioner  was  deprived  of  the 
opportunity  to  present  such  evidence  is  made  for  the  first  time 
in  petitioner’s  brief  before  this  Court,  and  was  not  even  urged 

“The  basic  purpose  of  Section  8  of  the  Administrative  Procedure  Act 
(GO  Stat.  237,  as  amended,  5  U-  S.  C.  1007),  requiring  that  opportunity  for  , 
the  filing  of  exceptions  be  provided,  was  to  assure  the  parties  “an  oppor¬ 
tunity  to  make  their  contensions  to  the  agency  before  the  issuance  of  a  final 
agency  decision.”  Administrative  Procedure  Act,  Legislative  History,  Sen. 
Doc.  248,  79th  Cong.,  2d  Sess.  (1946),  p.  229. 
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in  the  petitions  for  review,  let  alone  before  the  Board.80  Al¬ 
though  in  its  written  exceptions  to  the  Board,  petitioner 
charged  that  it  had  not  had  opportunity  to  be  heard  as  to  t^he 
return  issue,  there  was  no  claim  made  that  it  had  in  its  poss|es- 
sion  or  desired  to  assemble  and  introduce  evidence  in  support 
of  a  10%  return.87  Its  exceptions  are  barren  of  reference  to  st[ch 
evidence.  Nor  did  it  seek  leave  of  the  Board  to  present  a|ny 
such  evidence.  Significantly,  its  sole  request  was  that  t)he 
respondent  should  grant  petitioner  leave  to  present  oral  argu¬ 
ment  on  its  exceptions,  none  of  which  requested  the  right  to 
Introduce  additional  evidence  (App.  587). 88 

Indeed,  the  nature  of  the  arguments  advanced  by  petitioiier 
in  its  objections  on  the  merits  was  such  that  the  introductipn 
of  additional  evidence  was  not  required  for  fair  disposition  of 
those  objections.89  Moreover  the  petitions  for  review  in  t^iis 

“  Section  1006  (e)  of  the  Act  (49  U.  S.  C.  646)  provides: 

"No  objection  to  an  order  of  the  [Board]  shall  be  constlered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the  [Board]  or,  if  it  was 
not  so  urged,  unless  there  were  reasonable  grounds  for  failure  to  do  so.’’ 

”  A  close  reading  of  petitioner’s  exceptions,  at  App.  5S3-584,  discloses 
that  the  point  of  petitioner’s  procedural  objection  before  the  Board  was 
not  that  petitioner  had  been  deprived  of  an  opportunity  to  present  evidence 
as  to  rate  of  return,  but  rather  that  the  Board  should  not  establish  mail 
pay  which  would  yield  a  7%  return  on  the  ground  that  there  was  no  support 
in  the  record  therefor  (See  particularly  App.  5S3  “*  *  *  the  record  is 
entirely  silent  as  to  this  matter App.  584  “It  was  *  *  *  a  considerable 

surprise  to  discover  that  although  the  Board  has  hitherto  generally  allowed 
a  higher  rate  of  return  for  International  operations,  whether  past  or  future 
l>eriods  were  Involved,  *  *  *  the  Tentative  Decision  proposes  a  return 

of  7%  primarily  because  a  past  period  is  involved — and  all  this  notwith¬ 
standing  the  fact  that  neither  the  carrier  nor  Public  Counsel  understood 
rate  of  return  to  be  in  issue  and  that,  as  a  result,  there  is  no  evidence 
whatever  as  to  this  important  question”)  [Italics  supplied.] 

M  Section  13  (e)  (7)  of  the  Rules  of  Practice  provides  that  “oral  argu¬ 
ments  to  the  Board  on  exceptions  will  be  permitted  only  in  unusual  and 
exceptional  instances  for  good  cause  shown  *  *  The  Board  denied 
the  request  for  such  oral  argument  for  the  reasons  set  forth  in  its  rulings 
on  petitioner’s  exceptions  (App.  5S7 ;  629). 

**  In  its  exceptions  to  the  Board  petitioner  made  two  contentions  on  the 
merits  as  to  the  proper  return  (App.  583-585).  The  first,  that  the  Board 
should  follow  the  Panagra  “rule,”  was  not  a  matter  the  decision  of  which 
hinged  on  the  introduction  of  further  evidence.  The  second  contention 
was  that  the  Board  was  currently  fixing  mail  rates  which  would  yield 
non-international  carriers  returns  of  7%,  and  since  the  Board  had  customarily 
fixed  mail  rates  for  international  carriers  such  as  petitioner  in  amounts  yield- 
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Court  contained  no  allegation  that  petitioner  had  been  pre¬ 
vented  through  lack  of  notice  from  presenting  pertinent 
‘‘return”  evidence  in  the  administrative  proceedings.  It  is 
only  now  that  it  is  alleged  without  further  specification  that 
had  it  been  on  notice  “petitioner  would  have  adduced  evidence 
on  this  vital  issue”  (Pet.  Br.  23).  This  belated  assertion  does 
not  square  with  the  lack  of  such  assertion  in  petitioner’s  excep¬ 
tions  to  the  Board.  On  the  record,  it  can  only  be  concluded  that 
petitioner  was  not  deprived  of  any  substantial  rights  in  relation 
to  the  question  of  the  rate  of  return.  Thus,  we  submit  that 
the  contention  as  to  lack  of  adequate  hearing  should  be  rejected 
on  the  authority  of  NLRB  v.  Mackay  Radio  &  Tel.  Co.,  supra, 
and  Consolidated  Edison  Co.  v.  NLRB,  supra. 

In  summary,  petitioner  cannot  prevail  here  because  it  was 
neither  deprived  of  adequate  hearing  nor  prejudiced  by  any  of 
the  alleged  shortcomings  in  the  administrative  proceedings. 

CONCLUSION 

Since  the  Board’s  action  with  respect  to  the  foreign  mail 
receivables  and  its  disallowance  of  a  portion  of  petitioner’s 
reported  expense  were  within  the  Board’s  statutory  powers  and 
are  amply  supported  by  the  record,  petitioner’s  contentions  as 
to  those  items  are  untenable.  The  objection  that  petitioner 
did  not  have  adequate  opportunity  to  be  heard  with  respect 
to  rate  of  return  is  equally  without  merit. 

The  consolidated  petitions  for  review  should  be  dismissed. 

Respectfully  submitted. 

Edward  J.  Hickey,  Jr., 

Special  Assistant  to  the  Attorney  General, 

Department  of  Justice,  Washington,  D.  C. 

Emory  T.  Nunneley,  Jr., 

General  Counsel,  Civil  Aeronautics  Board. 

William  C.  Burt, 

Chief,  Rates  Section,  Civil  Aeronautics  Board. 

ing  higher  rates  than  for  non-internationals,  petitioner  was  being  discrim¬ 
inated  against  unduly  in  favor  of  non-international  carriers  ( App.  585) .  This 
contention,  like  the  first,  did  not  necessitate  further  development  of  the  record 
already  before  the  Board.  Both  claims  did  not  revolve  about  disputed 
facts,  but  merely  called  for  policy  determinations. 
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John  F.  Sonnett, 

Assistant  Attorney  General . 

George  Morris  Fay, 

United  States  Attorney. 

H.  Don  Reynolds, 

Chief,  Enforcement  and  Litigation  Section, 

Civil  Aeronautics  Board. 

March  11,  1948. 


SUPPLEMENT 


Pertinent  provisions  of  the  Civil  Aeronautics  Act  and  the 

Board’s  Rules  of  Practice 

The  pertinent  provisions  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended  (52  Stat.  973,  as  amended;  49  U.  S.  C.  401 
et  seq .)  are  as  follows:1 

Sec.  2.  In  the  exercise  and  performance  of  its  powers 
and  duties  under  this  Act,  the  Authority  shall  consider 
the  following,  among  other  things,  as  being  in  the  pub¬ 
lic  interest,  and  in  accordance  with  the  public  con¬ 
venience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense  ; 

(b)  The  regulation  of  air  transportation  in  such  man¬ 
ner  as  to  recognize  and  preserve  the  inherent  advan¬ 
tages  of,  assure  the  highest  degree  of  safety  in,  and 
foster  sound  economic  conditions  in,  such  transporta¬ 
tion,  and  to  improve  the  relations  between,  and  coordi¬ 
nate  transportation  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  ef¬ 
ficient  service  by  air  carriers  at  reasonable  charges, 
without  unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system 

1  The  functions  of  the  Authority  in  connection  with,  inter  alia,  rates  for 
the  transportation  by  air  carrier  of  persons,  property,  and  mail  were  trans¬ 
ferred  to  the  Civil  Aeronautics  Board  by  Reorganization  Plan  No.  IV,  which 
took  effect  June  30,  1940  (  54  Stat.  1235  ;  5  Fed.  Reg.  2421).  Accordingly, 
the  term  “Board”  should  be  substituted  for  “Authority”  in  all  statutory 
references  thereto. 


(54) 


55 


properly  adapted  to  the  needs  of  the  foreign  and  domes¬ 
tic  commerce  of  the  United  States,  of  the  Postal  Service, 
and  of  the  national  defense ; 

(e)  The  regulation  of  air  commerce  in  such  manner 
as  to  best  promote  its  development  and  safety ;  and 

(f)  The  encouragement  and  development  of  civil 
aeronautics. 

Sec.  406.  (a)  The  Authority  is  empowered  and  di¬ 
rected,  upon  its  own  initiative  or  upon  petition  of  the 
Postmaster  General  or  an  air  carrier,  (1)  to  fix  and 
determine  from  time  to  time,  after  notice  and  hearing, 
the  fair  and  reasonable  rates  of  compensation  for  th|e 
transportation  of  mail  by  aircraft,  the  facilities  used  and 
useful  therefor,  and  the  services  connected  therewith 
(including  the  transportation  of  mail  by  an  air  carrier 
by  other  means  than  aircraft  whenever  such  transporta¬ 
tion  is  incidental  to  the  transportation  of  mail  by  air¬ 
craft  or  is  made  necessary  by  conditions  of  emergency 
arising  from  aircraft  operation),  by  each  holder  of  a 
certificate  authorizing  the  transportation  of  mail  by  air¬ 
craft,  and  to  make  such  rates  effective  from  such  date 
as  it  shall  determine  to  be  proper;  (2)  to  prescribe  the 
method  or  methods,  by  aircraft-mile,  pound-mile, 
weight,  space,  or  any  combination  thereof,  or  otherwise, 
for  ascertaining  such  rates  of  compensation  for  each  ah* 
carrier  or  class  of  air  carriers;  and  (3)  to  publish  the 
same;  and  the  rates  so  fixed  and  determined  shall  be 
paid  by  the  Postmaster  General  from  appropriations  for 
the  transportation  of  mail  by  aircraft. 

(b)  In  fixing  and  determining  fair  and  reasonable  rate^ 
of  compensation  under  this  section;  the  Authority,  con  ¬ 
sidering  the  conditions  peculiar  to  transportation  by 
aircraft  and  to  the  particular  air  carrier  or  class  of  air 
carriers,  may  fix  different  rates  for  different  air  carrier^ 
or  classes  of  air  carriers,  and  different  classes  of  service. 
In  determining  the  rate  in  each  case,  the  Authority  shall 
take  into  consideration,  among  other  factors,  the  coni 
dition  that  such  air  carriers  may  hold  and  operate  under 
certificates  authorizing  the  carriage  of  mail  only  by  pro! 
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viding  necessary  and  adequate  facilities  and  service  for 
the  transportation  of  mail;  such  standards  respecting 
the  character  and  quality  of  service  to  be  rendered  by 
air  carriers  as  may  be  prescribed  by  or  pursuant  to  law; 
and  the  need  of  each  such  air  carrier  for  compensation 
for  the  transportation  of  mail  sufficient  to  insure  the 
performance  of  such  service,  and,  together  with  all  other 
revenue  of  the  air  carrier,  to  enable  such  air  carrier  under 
honest,  economical,  and  efficient  management,  to  main¬ 
tain  and  continue  the  development  of  air  transportation 
to  the  extent  and  of  the  character  and  quality  required 
for  the  commerce  of  the  United  States,  the  Postal  Serv¬ 
ice,  and  the  national  defense. 

Sec.  1006.  (a)  Any  order,  affirmative  or  negative,  is¬ 
sued  by  the  Authority  under  this  Act,  except  any  order 
in  respect  of  any  foreign  air  carrier  subject  to  the  ap¬ 
proval  of  the  President  as  provided  in  section  801  of 
this  Act,  shall  be  subject  to  review  by  the  circuit  courts 
of  appeals  of  the  United  States  or  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  upon  peti¬ 
tion,  filed  within  sixty  days  after  the  entry  of  such  order, 
by  any  person  disclosing  a  substantial  interest  in  such 
order.  After  the  expiration  of  said  sixty  days  a  petition 
may  be  filed  only  by  leave  of  court  upon  a  showing  of 
reasonable  grounds  for  failure  to  file  the  petition  there¬ 
tofore. 

*  *  *  #  * 

(d)  Upon  transmittal  of  the  petition  to  the  Author¬ 
ity,  the  court  shall  have  exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside  the  order  complained  of,  in  whole 
or  in  part,  and  if  need  be,  to  order  further  proceedings 
by  the  Authority.  Upon  good  cause  shown,  interlocu¬ 
tory  relief  may  be  granted  by  stay  of  the  order  or  by 
such  mandatory  or  other  relief  as  may  be  appropriate: 
Provided,  That  no  interlocutory  relief  may  be  granted 
except  upon  at  least  five  days’  notice  to  the  Authority. 

(e)  The  findings  of  facts  by  the  Authority,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.  No 
objection  to  an  order  of  the  Authority  shall  be  consid- 
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ered  by  the  court  unless  such  objection  shall  have  been 
urged  before  the  Authority  or,  if  it  was  not  so  urged, 
unless  there  were  reasonable  grounds  for  failure  to  do  so. 

The  pertinent  provisions  of  the  Rules  of  Practice  before  the 
Civil  Aeronautics  Board  are  as  follows:2 

Sec.  10.  Conference  procedure. — In  any  proceed^ 
ing,  the  examiner  designated  to  conduct  the  hearing,  of 
any  other  person  designated  by  the  Chief  Examiner  of 
by  the  Board  for  the  purpose  of  this  rule,  may  direct 
counsel  for  the  parties  to  such  proceeding  to  appeaf 
before  him  for  a  conference  to  consider  the  following; 

(a)  The  formulation  of  the  issues  to  be  considered 
at  the  hearing  by: 

(1)  Agreement  of  the  parties, 

(2)  Amendment  of  the  application,  complaint,  of 
petition, 

(3)  Any  other  appropriate  means; 

(b)  The  simplification  of  proof  by: 

(1)  Stipulations  concerning  matters  of  which  the 
Board  can  take  notice,  the  admission  in  evidence  of 
particular  facts  or  documents,  or  any  other  appropriate 
matter, 

(2)  Limitation  of  the  number  of  witnesses, 

(3)  The  preparation  of  exhibits,  and  the  use  thereof 
in  lieu  of  oral  testimony  whenever  possible, 

(4)  Any  other  appropriate  means; 

(c)  The  exchange  prior  to  the  date  of  the  hearing  of 
exhibits  proposed  to  be  introduced  therein  and  any! 


aThe  rules  set  forth  above  are  those  which  were  in  effect  at  the  time 

of  institution  of  both  the  Alaska  and  Atlantic  proceedings  (Code  Fed. 

Reg.,  Cum.  Supp.  1938,  Title  14,  Sections  285.1  et  seq.,  effective  March  13, 
1943  ;  8  Fed.  Reg.  2465).  The  Rules  set  forth  in  petitioner’s  brief  at  pp. 
71-76  are  those  which  took  effect  September  11,  1946  (Code  Fed.  Reg., 

Supp.  1946,  Title  14,  Sections  285.1  et  seq.;  11  Fed-  Reg.  177A-351).  The 

revised  Rules  were  expressly  made  applicable  to  all  proceedings  subse¬ 
quent  to  hearing  before  the  Examiner  in  the  proceedings  under  review 
by  stipulation  of  the  parties  (Tr.  896).  The  earlier  Rules  have  been  set 
forth  not  because  they  require  a  result  different  than  that  which  obtains 
under  the  September  1946  revision,  but  for  the  convenience  of  the  Court 
and  the  parties,  and  in  order  to  avoid  confusion. 
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other  material  which  will  expedite  the  conduct  of  the 
same; 

(d)  Such  other  matters  as  may,  in  the  opinion  of  the 
person  conducting  the  conference,  aid  in  the  conduct 
and  disposition  of  the  proceeding. 

Notice  of  the  time  and  place  of  the  conference  shall 
be  given  by  letter  or  otherwise  to  all  parties  to  the  , 
proceeding. 

The  person  conducting  the  conference  may  require 
the  exchange  of  particular  exhibits  in  advance  of  the 
date  set  for  the  hearing,  and  if  any  exhibits  are  not  ex¬ 
changed  in  advance  as  required,  or  as  agreed  upon  by 
counsel  at  the  conference,  the  hearing  shall  be  subject 
to  postponement  until  such  exchange  is  completed. 

The  person  conducting  the  conference  shall  prepare 
a  report  of  the  same,  which  shall  be  served  upon  counsel 
for  all  of  the  parties  and  made  of  record.  Counsel  may 
object  to  the  description  of  anything  which  occurred  at 
the  conference  within  five  days  after  the  receipt  of  the 
report,  and  such  report  may,  in  the  discretion  of  the 
person  preparing  the  same,  be  revised  in  accordance 
therewith.  If  revised,  the  report  shall  again  be  served 
upon  counsel  and  made  of  record  in  the  same  manner 
as  the  original  report.  Exceptions  may  be  taken  on  the 
basis  of  any  written  objection  submitted  within  the 
time  prescribed  which  has  not  been  met  by  a  revision 
of  the  report.  Such  report  shall  constitute  the  official 
account  of  all  that  transpired  at  the  conference,  and  shall 
control  the  subsequent  course  of  the  proceeding,  but  it 
may  be  reconsidered  and  modified  at  any  time  to  pre¬ 
vent  injustice.  i 

Sec.  11.  Procedure  in  mail  rate  proceedings. 

(a)  Institution  of  Proceedings. — Proceedings  for  the 
determination  of  rates  of  compensation  for  the  transpor¬ 
tation  of  mail  may  be  commenced  by  the  filing  of  a  peti¬ 
tion  by  an  air  carrier  or  the  Postmaster  General,  or  upon 
the  issuance  of  an  order  by  the  Board. 

(b)  Order  Setting  Tentative  Rate. — Proceedings 
commenced  by  the  Board  will  normally  be  instituted 
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by  the  issuance  of  an  order  directing  the  parties  to  show 
cause  why  a  specified  rate  or  rates  set  out  in  such  ordef 
should  not  be  fixed  and  determined  by  the  Board. 

(2)  In  proceedings  instituted  upon  petition  of  a  carf 
rier  or  the  Postmaster  General  the  Board,  before  pro^ 
ceeding  further  with  the  disposition  of  the  petition,  will 
normally  issue  an  order  in  the  proceeding  directing  the 
parties  to  show  cause  why  a  specified  rate  or  rates  set; 
out  in  such  order  should  not  be  fixed  and  determined  by 
the  Board. 

(3)  The  rate  or  rates  specified  in  any  order  provided 
for  in  subsections  (b)  (1)  and  (b)  (2)  of  this  section 
will  represent  a  tentative  rate  or  rates  which  appear  to 
the  Board  to  be  fair  and  reasonable  on  the  basis  of  the 
monthly  and  annual  reports  made  by  the  carrier  to  the 
Board,  and  other  information  available  to  the  Board. 
Such  order  will  be  accompanied  by  an  exhibit  or  ex¬ 
hibits  setting  forth  the  basis  upon  which  the  tentative 
rate  or  rates  have  been  formulated,  and  such  exhibits 
shall  be  a  part  of  such  order. 

(4)  Orders  issued  hereunder  will  be  served  upon  the 
carrier  concerned,  and  any  other  parties  to  the  proceed¬ 
ing,  and  public  notice  thereof  will  be  given.  Copies  of 
such  orders  will  be  transmitted  to  the  Postmaster  Gen¬ 
eral. 

(c)  Objection  and  Answer  to  Order  Setting  Tentative 
Rate. 

(1)  After  the  issuance  of  an  order  of  the  Board  pur¬ 
suant  to  subsection  (b)  of  this  section,  any  party  having 
objections  to  the  tentative  rate  or  rates  specified  in  such 
order  or  to  the  admissibility  in  evidence  of  the  exhibits 
accompanying  such  order  and  information  specified 
therein  shall  file  with  the  Board,  within  such  periods 
of  time  as  may  be  prescribed  in  such  order: 

a.  Notice  of  the  fact  that  such  objections  exist;  and 

b.  After  the  notice  provided  for  in  clause  “a”  of  this 
subsection  has  been  filed,  a  written  answer  setting  out 
the  objections  of  the  party  to  the  tentative  rate  or  rates. 

(2)  The  objections  stated  in  the  answer  shall  be  spe- 
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cific,  and  the  answer  shall  be  accompanied  by  exhibits  in 
support  of  the  objections  and  by  a  statement  of  the 
effect  of  such  objections  upon  the  tentative  rate  or  rates. 

(d)  Procedure  When  No  Answer  is  Filed  to  Order 
Setting  Tentative  Rate. — (1)  If  no  notice,  or  if  after 
notice  no  answer  is  filed  as  provided  in  subsection  (c) 
of  this  section  within  the  periods  of  time  prescribed- in 
the  order,  the  proceeding  will  be  assigned  for  public 
hearing.  The  statutory  public  hearing  thus  assigned 
will  be  expected  to  require  nothing  more  than  the  in¬ 
troduction  in  evidence  of  the  exhibits  provided  for  in 
subsection  (b)  (3)  of  this  section  and  the  information 
specified  therein. 

(2)  The  Board,  upon  the  close  of  such  hearing,  will 
make  the  tentative  rate  or  rates  specified  in  its  order 
pursuant  to  subsection  (b)  of  this  section  final  by  the 
issuance  of  its  further  order. 

(e)  Procedure  When  Answer  is  Filed  to  Order  Set¬ 
ting  Tentative  Rate. — (1)  If  an  answer  is  filed  as  pro¬ 
vided  in  subsection  (c)  of  this  section  a  conference  will 
be  held.  The  conference  will  be  attended  by  represent¬ 
atives  of  the  Board  assigned  to  the  particular  case  and 
representatives  of  the  parties,  and  will  be  presided  over 
by  an  examiner  of  the  Board. 

(2)  If  a  party  desires  to  introduce  evidence  in  the 
proceeding,  he  shall  file  written  notice  with  the  exam¬ 
iner  at  the  time  of  such  conference ;  if  a  party  desires  an 
opportunity  to  file  briefs  with,  or  present  oral  argument 
to,  the  Board,  he  shall  file  a  written  request  therefor 
with  the  examiner  not  later  than  the  close  of  the  hear¬ 
ing  hereinafter  provided  for. 

(3)  The  examiner,  at  the  close  of  the  conference,  will 
prepare  and  serve  upon  the  parties  a  report  stating  the 
issues  raised  by  the  objections  of  the  parties  with  re¬ 
spect  to  the  tentative  rate  or  rates.  Any  party  may 
file  exceptions  to  such  report. 

(4)  After  service  of  the  report  provided  for  in  sub¬ 
section  (e)  (3)  of  this  section,  the  proceeding  will  be 
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assigned  for  public  hearing  before  an  examiner  of  the 
Board. 

(5)  The  exhibits  provided  for  in  subsection  (b)  (3) 
of  this  section  and  the  information  specified  therein,  and 
any  exhibits  filed  by  any  party  in  support  of  any  objec¬ 
tions  filed  pursuant  to  subsection  (c)  of  this  section 
shall  constitute  evidence  of  record  in  the  proceeding, 
subject  to  the  right  of  any  party  to  object  to  the  ad¬ 
missibility  of  such  exhibits  and  information.  Addi¬ 
tional  evidence  may  be  presented  by  the  parties  at  such 
hearing  only  if  the  notice  provided  for  in  subsection 
(e)  (2)  has  been  filed,  and  such  evidence  shall  be  limited 
to  evidence  relating  to  the  issues  as  defined  in  the  con¬ 
ference  report  issued  by  the  examiner  and  exceptions 
filed  thereto  pursuant  to  subsection  (e)  (3).  A  member 
(or  members)  of  the  Board’s  staff  will  be  available  at 
the  hearing  for  examination  by  the  parties  on  the  evi¬ 
dence  with  respect  to  such  issues. 

(6)  The  proceeding  will  be  deemed  submitted  to  the 
Board  for  final  decision,  without  the  issuance  of  an 
examiner’s  report,  upon  the  close  of  the  hearing,  the  fil¬ 
ing  of  briefs,  or  the  presentation  of  oral  argument,  as 
may  be  in  order  pursuant  to  requests  made  in  accordance 
with  the  provisions  of  subsection  (e)  (2)  of  this  section. 
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REPLY  BRIEF  FOR  PETITIONER 


The  Government  displays  a  commendable  reluctance  tb 
assert  the  correctness  of  the  Board’s  action  in  any  of  the 
three  respects  of  which  petitioner  complains.  While,  of 
course,  the  Court  will  not  find  it  unusual  that  the  Government 
here  takes  refuge  in  the  position  that  administrative  action: 
whether  right  or  wrong,  must  nevertheless  be  sustained  be¬ 
cause  of  the  peculiar  competence  which  administrative 
agencies  are  supposed  to  have,  the  Government’s  brief  here: 
must  nevertheless  be  something  of  a  high-water  mark  even 
in  appeals  of  this  character.  In  almost  no  instance  is  an  issue 
met  squarely.  Time  after  time,  rather,  is  an  attempt  made  to) 
evade  the  issue  by  misstating  petitioners  arguments,  byt 
taking  refuge  in  non-existent  “findings”,  or  by  relying  on 
allegations  as  to  “burden  of  proof”. 

In  this  reply  brief  we  will  analyze  the  position  as  to 
each  of  the  three  issues  before  the  Court. 
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I. 


THE  1941  FOREIGN  MAIL  RECEIVABLES 

The  Government  seeks  to  defend  the  Board’s  order  by  !  l 
ignoring  the  grounds  on  which  petitioner  has  attacked  it  and 
by  placing  the  order  upon  a  basis  on  which  it  palpably  did 
not  rest. 

A.  The  Government’s  failure  to  answer  the  grounds  on  which 
petitioner  attacked  the  Board’s  order — recapture  and  res 
ad  judicata. 

Petitioner’s  principal  attack  upon  the  order  with  respect 
to  the  1941  foreign  mail  receivables  (Pet.  Br.,  pp.  23-32)  was 
that  the  order  was  an  attempt  to  recapture  amounts  earned 
by  the  petitioner  three  years  before  the  commencement  of  the 
proceeding  in  which  the  order  was  made,  and  as  such  was 
plainly  illegal  in  view  of  the  Board’s  recognition  in  a  subse¬ 
quent  decision  that  it  had  no  power  to  engage  in  such  recap¬ 
ture.  The  Government  denies  that  the  Board  was  doing 
what  petitioner  alleges  and  says  that  therefore  “Any  discus¬ 
sion  of  this  contention  gives  it  a  dignity  which  is  unwar¬ 
ranted”  (Gov.  Br.,  p.  31).  We  will  show  below  that  the 
Board  did  precisely  what  we  have  claimed  that  it  did.  Cer¬ 
tainly,  however,  the  Government’s  attempt  to  shrug  this 
entire  matter  off  as  not  worthy  of  serious  discussion  is 
remarkable,  particularly  so  when  it  is  considered  that  while 
these  appeals  have  been  pending,  one  member  of  the  re¬ 
spondent  Board,  who  should  have  some  knowledge  as  to  what 
went  on,  has  characterized  the  Board’s  action  as  having  been 
precisely  what  petitioner  contends  it  to  be  (Pet.  Br.,  pp. 
29-32).  The  Government’s  principal  reliance  for  its  position 
is  a  mere  statement  that  “it  is  inconceivable”  that  the  Board’s 
action  here  could  constitute  a  recapture,  since  the  Board  did 
not  say  that  this  was  what  it  was  doing  (Gov.  Br.,  pp.  31-32). 
This  is  an  exceedingly  naive  argument  for  the  government 
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to  advance.  For  it  assumes,  as  an  inarticulate  major  premise, 
that  an  administrative  body  can  never  err  and  means  }n 
effect  that  administrative  action  can  never  be  overthrown  gs 
unlawful  unless  the  agency  has  been  foolish  enough  to 
characterize  it  in  terms  that  would  make  it  unlawful. 

Petitioner  also  attacked  the  Board’s  order  with  respect 
to  the  1941  foreign  mail  receivables  (Pet.  Br.,  pp.  37-42)  4s 
an  attempt  to  rewrite  the  Board’s  order  of  July  17,  1944  in 
the  Second  Atlantic  Rate  case,  in  which  these  receivable^ 
had  figured,  in  violation  of  the  principles  of  res  adjudicate 
which  apply  to  quasi- judicial  determinations  of  administra¬ 
tive  bodies.  The  Court  will  find  that  the  very  language  of 
the  proviso  to  the  Board’s  order  here  in  question  (App.  56^- 
565)  convicts  it  of  being  an  attempted  amendment  to  the 
order  made  three  years  before.  The  Government  deigns  t4 
answer  this  contention  only  with  a  footnote  (p.  32)  saying 
that  the  contention  is  “unnecessary  to  discuss”,  supporting 
this  airy  dismissal  with  a  reference  to  a  portion  of  its  own 
brief  which  is  patently  irrelevant. 

B.  The  Government’s  defense — that  the  Board  determined  the 
1941  receivables  to  be  1945  revenue  and  that  this  deter¬ 
mination  had  a  rational  basis. 

The  Government  has  one  reliance,  and  only  one,  for  es¬ 
cape  from  these  two  grounds  of  attack.  The  Governmen|t 
does  not  assert  that  the  Board  has  any  power  to  recaptur^ 
earnings  of  a  period  antedating  the  date  when  a  particular 
proceeding  commenced.  Indeed,  the  Government  will  be  asL 
serting  precisely  the  contrary  in  cases  soon  to  come  before 
this  Court.  Neither  does  the  Government  contend  that  th^ 
Board  has  any  power  to  modify  in  a  subsequent  rate  case  ao 
order  finally  determining  a  previous  rate  case.  The  Govern¬ 
ment’s  entire  case  with  respect  to  the  foreign  mail  receivable? 
rests  upon  a  claim  that  all  the  Board  did  was  to  determin^ 
that  since  petitioner  had  restored  these  items  to  its  balance 
sheet  in  1945,  they  were  to  be  treated  as  1945  “revenue’* 


reducing  petitioner’s  1945  “need,”  and  that  such  action  repre¬ 
sented  a  “reasonable”  determination  beyond  the  power  of  the 
courts  to  review.  It  concedes  (Gov.  Br.,  p.  31)  that  if  this 
position  cannot  be  sustained,  the  Board’s  order  must  be  set 
aside. 


1.  The  Board  made  no  determination  that  the  1941  re¬ 
ceivables  constituted  1945  revenue . 

Our  first  answer  to  the  Government’s  contention  is  that 
the  Board  did  not,  in  fact,  do  what  the  Government  claims 
it  did. 

Although  the  Government  asserts  at  no  less  than  fourteen 
places  in  its  brief  that  the  Board  found  that  the  restoration 
of  these  1941  receivables  to  petitioner’s  balance  sheet  in  1945 
constituted  them  1945  “revenue”,  thereby  decreasing  peti¬ 
tioner’s  1945  “need”,  the  Board’s  opinion  will  be  searched  in 
vain  for  any  forthright  statement  to  that  effect.  Our  reading 
of  the  Board’s  opinion  was — and  is — that  the  Board’s  primary 
motivation  was  a  desire  to  avoid  what  it  wrongly  thought 
would  otherwise  be  a  double  payment  to  petitioner  and  that 
the  keystone  of  the  Board’s  opinion  was  the  claim,  not  de¬ 
fended  by  the  Government,  that  “the  charge-off  of  the  asset 
and  consequent  cancellation  of  the  revenue  in  1941  produced 
the  effect  of  increasing  the  respondent’s  need  which  was  com¬ 
pensated  by  United  States  mail  pay  subsidies  found  to  be 
fair  and  reasonable  after  full  consideration  of  the  facts  then 
of  record”  (App.,  p.  529).  While  the  Board’s  opinion  is  so 
wordy  and  confused  as  to  render  it  impossible  to  be  certain 
just  what  the  Board  thought  it  was  doing,  the  opinion  cer¬ 
tainly  does  not  show  that  the  Board  proceeded  on  the  sole 
ground  on  which  the  order  is  now  sought  to  be  supported. 
The  statement  by  Mr.  Justice  Cardozo  in  United  States  v. 
Chicago ,  Milwaukee,  St.  Paul  &  Pacific  R.  Co.,  294  U.  S.  499, 
510  ( 1935 ) ,  is  applicable  here : 

“We  would  not  be  understood  as  saying  that  there 
do  not  lurk  in  this  report  phrases  or  sentences  sug¬ 
gestive  of  a  different  meaning.  *  *  *  The  difficulty  is 
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that  it  [the  Interstate  Commerce  Commission]  has 
not  said  so  with  the  simplicity  and  clearness  through 
which  a  halting  impression  ripens  into  reasonable 
certitude.  In  the  end  we  are  left  to  spell  out,  to  arguje, 
to  choose  between  conflicting  inferences.  Something 
more  precise  is  requisite  in  the  quasi- jurisdictional 
findings  of  an  administrative  agency.  Beaumont , 
S.  L.  &  W.  Ry.  Co.  v.  United  States ,  282  U.  S.  74,  8^; 
Florida  v.  United  States,  282  U.  S.  194,  215.  We  mu^t 
know  what  a  decision  means  before  the  duty  becomes 
ours  to  say  whether  it  is  right  or  wrong.” 

See  also  Connecticut  Light  <&  Power  Co.  v.  Federal  Power 
Commission,  324  U.  S.  515,  532-35  (1945). 

However,  any  possible  basis  for  a  claim  that  the  Boarjl 
was  proceeding  on  the  basis  now  put  forward  by  the  Govern¬ 
ment  in  its  defense  is  destroyed  if  we  turn  from  what  thje 
Board  said  in  its  opinion  to  what  it  did  in  its  order.  If  thte 
Board  had  determined  that  petitioner’s  restoration  of  thesf. 
1941  receivables  to  its  balance  sheet  in  1945  constituted  thenji 
“1945  revenue”  thereby  reducing  petitioner’s  “need”  for  tha^: 
year,  the  appropriate  order  would  have  been  to  apply  thenji 
in  reduction  of  the  need  mail  compensation  which  woul4 
otherwise  have  been  payable  for  1945. 

But  this  is  not  what  the  Board  did  at  all.  Instead  of  de¬ 
ducting  these  1941  receivables  from  the  $1, 484, 000  of  mai^ 
pay  found  to  be  required  for  1945,  it  provided  that  any 
amounts  for  which  a  reserve  provision  had  been  recognized) 
in  the  prior  rate  case,  when  collected,  “shall  be  offset  by  th^ 
Postmaster  General  against  payments  due  Pan  American 
Airways,  Inc.  for  the  transportation  of  United  States  mail 
by  any  of  its  Operating  Divisions.”  In  other  words,  the  Board 
correctly  treated  the  restoration  of  these  items  to  petitioner’s 
balance  sheet  in  1945  as  having  no  significance  whatever  in 
determining  petitioner’s  “need”  for  that  year.  It  is  pure 
accident  that  the  proviso  happened  to  be  inserted  in  an  order 
which  also  fixed  mail  pay  for  petitioner’s  Atlantic  Division 
for  1945.  For  what  the  proviso  directed  was  not  that  these 
1941  receivables  should  be  given  any  effect  in  reducing  peti- 
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tioner’s  1945  “need”  on  the  Atlantic  on  the  ground  that  their 
restoration  to  the  balance  sheet  made  them  1945  revenues,  but 
rather  that  when,  as  and  if  collection  of  these  1941  receivables 
should  be  made,  the  amount  of  such  collections  should  be 
offset  against  any  amounts  that  would  otherwise  be  payable 
to  petitioner  during  the  year  of  such  collections  for  any  of  its 
operating  divisions.  This  was  the  equivalent  of  directing 
petitioner  to  assign  all  of  its  right,  title  and  interest  in  these 
receivables  to  the  United  States.  Obviously,  this  was  an  at¬ 
tempt  to  rewrite  the  order  in  the  prior  rate  case — not  a  de¬ 
termination  as  to  the  amount  of  petitioner’s  “need”  for  1945. 

If  any  further  light  were  needed  as  to  the  true  nature  of 
the  Board’s  order,  a  hypothetical  case  would  furnish  it  Let 
us  assume  that  the  1941  foreign  mail  receivables  are  collected 
in  1950,  and  that  in  that  year  all  of  petitioner’s  operations 
are  being  conducted  under  service  rates,  which  are  no  more 
than  the  amounts  constitutionally  required  to  be  paid  to 
petitioner  as  compensation  for  carrying  the  mail.  Under 
the  Board’s  order,  the  amount  of  these  1941  receivables 
would  be  deducted  from  the  1950  mail  payments  otherwise 
required  to  be  made.  Such  an  order  is  not  consistent  with 
the  alleged  finding  that  petitioner’s  1945  determination  that 
the  prospects  of  collectibility  of  these  accounts  sufficed  to 
justify  their  restoration  to  the  balance  sheet  constituted 
them  19^5  revenue.  It  is  consistent  only  with  the  view  that 
the  Board  regarded  these  receivables  as  having  been  the 
Government’s  property  from  the  time  when  they  were  re¬ 
served  against,  so  that  the  collections,  whenever  made,  should 
be  credited  against  the  Government’s  liabilities  to  petitioner 
wherever  and  whenever  these  liabilities  should  arise. 

We  assume  the  Government  will  rejoin  that  the  Board’s 
postponement  of  the  offset  was  merely  a  concession  accorded  i 
ex  gratia,  and  that  if  a  more  severe  order  would  have  been 
sustainable,  a  milder  one  should  not  be  invalidated.  The 
question,  however,  is  not  one  of  severity  or  mildness,  but  of 
what  the  Board,  in  fact,  did.  The  plain  fact  is  that  the  i 
Board  did  not  direct  that  these  receivables  be  treated  as 
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19Jf5  revenues  to  be  deducted  from  petitioners  19Jf5  need. 
The  reason  why  it  did  not  was  not  any  desire  to  be  kind  ti 
the  petitioner,  but  because  the  Board  knew  that  in  fact  thes^ 
1941  receivables  had  nothing  to  do  with  1945  operations. 
When  the  Civil  Aeronautics  Board  directed  that  amount^ 
earned  by  the  carrier  in  its  1941  Atlantic  operations  shall 
be  offset  against  mail  compensation  payable  at  an  undeterl 
mined  future  time,  whether  that  mail  pay  be  under  servic^ 
rates  or  under  need  rates  and  regardless  of  the  operating 
division  to  which  it  would  accrue,  this  was  no  determinatioh 
that  the  amounts  in  question  were  1945  revenue;  it  is  re! 
capture  pure  and  simple.* 

This,  then,  is  a  first  and  conclusive  answer  to  the  Govj 
ernment’s  defense  based  on  the  alleged  determination  that 
the  restoration  of  these  items  to  petitioner’s  balance  sheet  iol 
1945  rendered  them  1945  revenues  deductible  from  1945 
need.  Whether  such  a  determination  would  or  would  not 
be  sustainable,  the  Board’s  order  shows  that  none  such  was, 
in  fact,  made.  It  is,  of  course,  fundamental  that  the  action 
of  an  administrative  body,  unlike  that  of  a  lower  court,  “can¬ 
not  be  upheld  unless  the  grounds  upon  which  the  agency  acted 
in  exercising  its  powers  were  those  upon  which  its  action 
can  be  sustained.”  Securities  and  Exchange  Comm.  v.  Chen-} 
ery  Corp.,  318  U.  S.  80,  95  (1943).  See  also  Commissioner  v.j 
Heminger,  320  U.  S.  467  (1943),  and  Eastern-Central  Motor\ 
Carriers  Association  v.  United  States ,  321  U.  S.  194,  209 
(1944). 


♦The  only  other  possible  explanation  open  to  the  Government 
would  be  a  claim  that  the  Board  deliberately  overpaid  petitioner  for 
1945  and  then  compensated  for  this  overpayment  by  providing  for 
equivalent  underpayment  in  some  subsequent  year.  The  answer  to 
any  such  contention  would  be,  first,  that  the  Board  did  not  purport 
to  be  doing  any  such  thing,  and,  second,  that  Section  406  of  the  Act 
does  not  authorize  an  award  of  excessive  mail  compensation  in  one 
year  or  of  inadequate  compensation  in  another. 


8 


2.  A  determination  that  the  1941  receivables  constituted 
1945  revenue  would  not  have  a  rational  basis. 

A  second  answer  to  the  Government’s  defense  of  the 
Board’s  order  is  that  any  determination  that  these  1941  re¬ 
ceivables  constituted  1945  revenues  would  be  so  arbitrary  . 
and  capricious  and  so  unsupported  by  evidence  as  to  go  be¬ 
yond  the  Board’s  powers.  This  appears  clearly  from  an 
examination  of  the  various  grounds  advanced  by  the  Govern-  i 
ment  (Gov.  Br.,  pp.  21-24)  to  show  that  the  Board’s  action 
had  “a  rational  basis  in  fact”. 

(1)  The  first  point  urged  by  the  Government  (Gov.  Br., 
p.  21)  is  that  “petitioner,  by  its  own  actions  taken  in  1945, 
demonstrated  conclusively  that  the  accounts  were  then  recog-  1 
nized  as  ‘good  assets’  and  recoverable  {supra,  pp.  15-17).” 
The  only  reference  in  these  pages  of  the  Government’s  brief 
to  any  action  taken  in  1945  is  to  the  action  of  petitioner’s 
Executive  Committee  and  Board  of  Directors  in  May  and 
June  of  that  year.  This  action  involved  a  restoration  to  the 
books  of  the  Company  of  the  amounts  which  had  been  written  i 
off  in  1941,  with  an  equivalent  credit  to  the  earned  surplus 
account .*  Nothing  in  this  action  remotely  constituted  an 
admission  that  the  amounts  in  question  were  properly  to  be 
regarded  as  1945  revenue.  The  Executive  Committee  and 
Board  of  Directors  recognized,  rather,  that  the  write-off  of 
these  amounts  had  decreased  the  earnings  of  prior  years  and 
that,  consequently,  when  the  items  were  restored  to  the  books, 
the  credit  should  be  made,  not  to  1945  income,  but  to  the 
surplus  account.  We  are  left,  therefore,  with  a  naked  asser¬ 
tion  that  a  restoration  to  the  balance  sheet  of  items  earned 
four  years  previously  constitutes  such  items  1945  revenue, 
although  1945  was  neither  the  year  when  petitioner  became 
vested  with  the  right  to  collection  nor  the  year  when  peti¬ 
tioner  effected  collection.  The  Government  has  cited  no 
authority  for  any  proposition  so  extraordinary. 

♦The  relevant  extracts  from  the  minutes  of  these  meetings  of  peti-  i 
tioner’s  Executive  Committee  and  Board  of  Directors  appear  in  the  1 
Joint  Appendix  at  pages  400  and  402-405. 
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(2)  The  next  point  urged  by  the  Government  (Gov.  Brj, 
p.  21)  is  that  “the  carrier’s  counsel  had  previously  stated  tb 
the  Board  that  that  [1945]  would  be  the  appropriate  point 
of  time  at  which  they  [the  foreign  mail  receivables]  should 
be  deemed  revenue.”  One  answer  to  this  is  that,  even  taking 
as  counsel’s  statement  the  extremely  partial  quotation  made 
in  the  Government’s  brief  (p.  17),  nothing  in  it  related  to 
anything  that  occurred  in  1945.  A  second  is  that  when  the 
statement  is  put  in  its  context  instead  of  being  abstracted 
therefrom  as  is  done  in  the  Government’s  brief,  it  has  nd 
significance  at  all.*  A  third  is  that  the  Board  decided  thb 

*In  view  of  the  wholly  misleading  references  made  by  the  Gov¬ 
ernment  both  to  this  statement  of  counsel  and  to  the  proceedings  in| 
the  Second  Atlantic  Rate  case,  Docket  370  et  al.,  generally  (p.  16 
fn.  30,  and  p.  28),  it  becomes  necessary  to  set  out  in  somewhat 
greater  detail  the  facts  as  to  that  case  insofar  as  these  related  toj 
foreign  mail  receivables.  Extracts  from  the  relevant  documents  art 
reproduced  in  Part  A  of  the  Appendix  to  this  brief  (hereinafter  cited 
as  “R  App.”). 

On  August  26,  1942,  the  Board  issued  an  Order  to  Show  Cause 
and  a  Statement  of  Tentative  Findings  and  Conclusions  in  Docket 
370  et  al.  Under  the  Board’s  show  cause  procedure  this  represented 
the  Board’s  own  proposals,  made  prior  to  any  hearing  of  the  carrier. 
In  the  Statement  of  Tentative  Findings  and  Conclusions,  the  Board 
dealt  generally  with  the  subject  of  the  accounting  provision  made  by 
the  carrier  with  respect  to  foreign  mail  receivables.  It  concluded 
“that  the  only  accounts  as  to  which  collection  is  sufficiently  in  doubt 
as  to  warrant  an  allowance  therefor  in  this  proceeding  are  those  owed 
by  Germany,  Greece  and  Hungary  in  the  amount  of  $414,504.  Since 
it  appears  that  this  revenue  will  not  be  collected  for  an  indeterminate 
time  in  the  future,  if  ever,  an  allowance  for  a  reserve  in  this  amount 
will  be  made  in  this  proceeding.”  (R.  App.,  p.  8).  On  Sep¬ 
tember  9,  1942,  the  carrier  filed  a  Notice  of  Objection  and,  on 
September  29,  1942,  an  answer.  The  answer  requested  that  the 
100%  reserve  should  be  allowed  not  only  against  amounts  owing 
from  Germany,  Greece  and  Hungary,  but  also  against  amounts  owing 
from  Denmark  and  France.  As  to  other  countries,  it  asked  for  the 
allowance  of  a  5%  reserve  against  accruals  (R.  App.  pp.  12-13). 
In  other  words,  the  proposal  for  a  100%  reserve  against  Axis  mail 
accounts  had  been  freely  made  by  the  Board,  there  was  no  issue 
whatever  between  the  Board  and  the  carrier  about  this,  and,  so  far 
as  Axis  countries  were  concerned,  the  only  question  was  the  rela¬ 
tively  minor  one  of  just  what  countries  should  be  included.  The 
real  issue  between  the  Board  and  the  carrier  with  respect  to  foreign 
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Second  Atlantic  Rate  case  without  making  any  provision 
for  reducing  petitioner’s  future  mail  pay  upon  collection  of 
the  receivables  against  which  reserves  had  been  allowed,  as  i 
the  Board  manifestly  would  have  done  if  that  had  been  its  , 
intention. 

i 

(3)  The  Government  next  urges  that,  since  the  treatment 
of  these  foreign  mail  receivables  “as  revenue  for  1941,  and 
all  intervening  years,  had  been  effectively  precluded  by  the 
war”,  they  necessarily  became  revenue  in  1945  (Gov.  Br.,  , 
p.  21 ) .  This  argument  is  a  compound  of  erroneous  statements 
of  fact  and  misleading  conclusions  from  them.  Thus,  the 
Government  states  that  in  1945  these  accounts  “represented 
a  ready  source  of  income” — despite  the  fact  that  less  than  a  , 
tenth  of  them  had  yet  been  collected  in  1947  when  the  Board 
rendered  its  decision.  Perhaps  the  best  illustration  of  the 
length  to  which  the  Government  is  forced  to  go  is  its  argument  , 

mail  receivables  was  the  propriety  of  the  establishment  of  a  5% 
reserve  against  mail  accruals  from  other  countries.  It  was  as  a 
result  of  counsel’s  argument  on  this  subject  (R.  App.,  pp.  14-15) 
that  a  colloquy  occurred  with  one  member  of  the  respondent  Board, 
running  over  nearly  seven  pages  of  the  typewritten  transcript  of  the 
oral  argument  (R.  App.,  pp.  16-20),  from  which  the  Government’s 
brief  (p.  17)  excerpts  two  single  sentences.  When  the  colloquy  i 
is  read  in  its  entirety,  it  becomes  apparent  that  it  related  primarily 
to  the  reserves  which  the  carrier  sought  to  set  up  against  the  non- 
Axis  accruals,  which  was  the  subject  in  debate,  and  not  to  the  accruals 
from  Axis  countries  where  there  was  no  dispute  in  principle  between 
the  Board  and  the  carrier. 

The  Board’s  opinion  in  Docket  370  departed  from  its  own  pro¬ 
posals  in  the  Tentative  Statement  only  by  adding  to  its  proposed 
100%  reserve  against  the  uncollected  balances  from  Germany,  Greece  | 
and  Hungary  (which  had  been  reduced  to  $406,555.44)  a  50%  re¬ 
serve  against  the  balances  from  Spain  and  Portuguese  Guinea  (R. 
App.,  pp.  24,  26). 

The  whole  impression  sought  to  be  conveyed  by  the  Government’s 
brief  that  the  allowance  of  these  reserves  was  a  bitterly  contested 
issue  in  the  Second  Atlantic  Rate  case  and  that,  as  a  condition  to 
their  allowance,  the  Board  demanded  and  obtained  a  stipulation  that 
these  amounts  were  to  be  later  deducted  from  mail  pay  otherwise 
becoming  due — a  condition  which  the  Board  then  unaccountably 
omitted  from  its  order —  bears  not  the  slightest  relation  to  what  actu¬ 
ally  occurred. 
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that  “Had  the  services  giving  rise  to  the  accounts  been 
rendered  in  1945,  such  accounts  would  patently  be  1945 
‘revenue’  ”,  and  that  “They  were  no  less  available  as  ‘revenue’ 
in  1945  merely  because  the  services  from  which  they  arose 
were  rendered  in  1941.”  (Italics  supplied.)  The  same  could 
be  said  of  any  receivable  earned  in  a  prior  period  but  nbt 
collected  prior  to  the  period  for  which  rates  were  being  de¬ 
termined.  The  plain  fact  of  the  matter  is  that  these  foreign 
mail  receivables  had  nothing  whatever  to  do  with  1945,  th&t 
they  represented  amounts  attributable  wholly  to  activities 
of  a  prior  period,  and  that  the  changes  in  their  bookkeeping 
treatment  might  have  been  made  just  as  well  in  1944,  by  which 
time  victory  over  the  Axis  was  reasonably  assured,  or  deferred 
until  collection  was  actually  made.  Yet  in  either  of  these 
events  we  assume  it  would  hardly  be  asserted  that  these  1941 
receivables  constituted  1945  revenues,  or  that  there  would 
be  any  “rational  basis  in  fact”  for  finding  that  they  did. 


(4)  The  Government  next  refers  to  alleged  “specific  evi¬ 
dence  in  the  record  to  the  effect  that  under  accepted  account¬ 
ing  concepts — assuming  that  the  reasonableness  of  the 
Board’s  action  were  to  be  tested  by  some  inflexible  accounting 
canon — the  accounts  were  properly  1945  revenue”  (Gov.  Br., 
p.  22).  The  Government  refers  as  authority  to  App.  270-271 
and  345-346.  Neither  reference  bears  out  its  claim.  Mr. 
Craig,  a  member  of  the  Board’s  staff,  the  witness  testifying  at 
App.  270-271,  was  not  qualified  as  an  accountant.  He  recog¬ 
nized  (App.  271)  that  on  an  accrual  basis  these  receivables 
were  revenues  for  the  year  1941,  and  that  on  a  cash  basis  they 
would  be  revenues  in  the  year  when  collected.  The  Governs 
ment’s  reliance  is  apparently  on  his  statement  (App.  271  j 
that  there  was  another  possible  basis  for  revenue  accounting, 
namely,  “that  revenues  can  be  taken  in  at  the  time  when  they 
are  estimated  to  be  collectible,”  although  the  witness  was 
unable  to  refer  to  any  books  that  were  kept  in  that  manner 
and  cited  no  authority  for  this  alleged  method  of  accounting^ 
Administrative  agencies  can  hardly  lift  themselves  so  easily 
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by  their  own  bootstraps.  The  other  reference  (App.,  pp. 
345-6)  is  to  a  statement  by  another  Board  analyst  which  deals 
simply  with  the  consequences  upon  the  determination  of 
working  capital  of  various  possible  decisions  as  to  the  treat¬ 
ment  of  these  receivables  from  the  standpoint  of  revenue  and 
expense. 

(5)  The  Government’s  final  reliance  is  on  the  position 
(Gov.  Br.,  p.  23)  that  “substantially  similar  action  in  other 
fields  of  law  has  consistently  received  judicial  approval.” 
The  other  “fields”  turn  out  to  be  income  taxation.  With¬ 
out  conceding  the  relevancy  of  the  argument,  we  think  the 
analogy  works  against  the  Government  rather  than  for  it. 
The  Government  concedes  (Gov.  Br.,  p.  23)  that  “Under  the 
tax  law  it  was  originally  held  that  where  a  taxpayer  elim¬ 
inated  a  reserve  for  bad  debts  or  recovered  a  bad  debt  which 
it  had  deducted  from  gross  income  in  a  prior  year,  the  re¬ 
covery  represented  income  realized  in  the  earlier  year.”  The 
later  holdings  that  a  recovered  bad  debt  may  be  income  in  the 
year  of  recovery  follow  upon  a  series  of  regulations  promul¬ 
gated  by  the  Commissioner  under  the  authority  delegated 
to  him,  of  which  Section  29.42-1  of  the  Income  Tax  Regula¬ 
tions  is  the  present  form.  Moreover,  as  the  Government 
grudgingly  concedes — in  a  footnote — it  is  not  always  true 
that  a  recovered  bad  debt  is  taxable  as  income  in  the  year 
of  recovery.  For  Section  22(b)  (12)  of  the  Internal  Revenue 
Code  directs  the  exclusion  from  gross  income  of  amounts 
“attributable  to  the  recovery  during  the  taxable  year  of  a 
bad  debt,  prior  tax,  or  delinquency  amount,  to  the  extent  of 
the  amount  of  the  recovery  exclusion  with  respect  to  such 
debt,  tax,  or  amount.”  “Recovery  exclusion”  is  defined  to 
mean  the  amount  “of  the  deductions  or  credits  allowed,  on 
account  of  such  bad  debt,  prior  tax,  or  delinquency  amount, 
which  did  not  result  in  a  reduction  of  the  taxpayer’s  tax 
under  this  chapter  *  *  *  reduced  by  the  amount  excludible 
in  previous  taxable  years  with  respect  to  such  debt,  tax,  or 
amount  under  this  paragraph.”  In  other  words,  far  from 
the  rule  being  (Gov.  Br.,  p.  27)  that  “where  a  taxpayer  has 
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recovered  a  debt  charged  off  as  a  bad  debt  in  an  earlier  year, 
the  recovery  represents  income  in  the  later  year  without  re¬ 
gard  to  whether  the  earlier  deduction  resulted  in  some  benefit 
to  the  taxpayer,”  the  law  is  now  precisely  the  opposite .  The 
Government  now  makes  no  claim  that  petitioner  received  a 
benefit  either  in  added  mail  pay  or  in  any  other  tangible  foi*m 
from  the  write-off  of  the  1941  foreign  mail  receivables.  Under 
the  analogy  of  the  tax  law  as  it  exists  today,  petitioner  shoijld 
therefore  not  be  penalized  by  having  these  amounts  fallen 
into  account  in  reduction  of  its  mail  pay  for  a  future  period 
when,  as  and  if  they  should  be  received. 

I 

It  follows  that,  even  if  the  Board  had  made  a  finding  that 
these  foreign  mail  receivables  constituted  1945  revenue,  whi<th 
it  did  not,  the  Government’s  attempt  to  show  “a  rational 
basis”  for  such  a  finding  is  unsuccessful. 

C.  The  alleged  “benefit”  to  petitioner  from  the  write-off  of  the 

1941  receivables. 

There  remains  only  to  consider  the  question  of  the  “bene¬ 
fit”  which  petitioner  is  alleged  to  have  received  from  the 
accounting  treatment  given  to  the  1941  foreign  mail  receiv¬ 
ables  in  the  Second  Atlantic  Rate  case. 

It  is  necessary  in  the  first  instance  to  put  this  entire  line 
of  argument  in  its  proper  place.  This  question  of  “benefitf 
was  brought  into  the  case  not  by  the  petitioner,  as  the  Gov¬ 
ernment  would  have  the  Court  believe,  but  by  the  Board. 
The  petitioner  was  quite  willing  to  rest  its  case  on  the  fact 
that  these  receivables  represented  1941  earnings  which  were 
finally  dealt  with  in  the  Second  Atlantic  Rate  case  and  had 
no  proper  place  in  the  present  case.  It  was  the  Board  that 
injected  this  issue  of  benefit,  relying  as  it  did  on  the  claiip 
that  “the  charge-off  of  the  asset  and  consequent  cancellation 
of  the  revenue  in  1941  produced  the  effect  of  increasing  the 
respondent’s  need  which  was  compensated  by  United  States 
mail  pay  subsidies  found  to  be  fair  and  reasonable  after  full 
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consideration  of  the  facts  then  of  record”  (App.,  p.  529).  We 
have  shown  (Pet.  Br.,  pp.  32-35)  that  this  statement  was  at 
best  highly  misleading  and  that  “the  charge-off  of  the  asset 
and  consequent  cancellation  of  the  revenue  in  1941”  did  not 
affect  the  mail  pay  received  by  petitioner  in  the  Second  At¬ 
lantic  Rate  case  or  in  any  other  rate  case  by  one  cent.  The 
Government  does  not  dispute  this.  However,  while  profess¬ 
ing  complete  lack  of  interest  in  the  question  whether  or  not 
the  petitioner  benefited  by  the  exclusion  of  these  receivables 
in  the  Second  Atlantic  Rate  case,  the  Government  devotes 
several  pages  of  its  brief  (Gov.  Br.,  pp.  28-30)  to  showing 
that  such  a  benefit  was  realized. 

In  its  endeavor  to  make  this  point,  the  Government  (Gov. 
Br.,  pp.  2S-30 )  indulges  in  a  completely  misleading  character¬ 
ization  of  what  occurred  in  the  Second  Atlantic  Rate  case. 
It  would  have  the  Court  believe  that,  in  the  tentative  decision 
in  that  case,  the  Board  had  not  excluded  these  foreign  mail 
receivables  from  income;  that  as  a  result  the  Board  had 
tentatively  characterized  petitioner’s  1940-1941  earnings  as 
excessive ;  that  petitioner  then  “strenuously  urged”  the  Board 
to  exclude  these  receivables  from  income  (Gov.  Br.,  p.  28)  ; 
and  that  as  a  result  of  petitioner’s  so  doing,  the  Board  with¬ 
drew  its  characterization,  with  some  amorphous  benefit  to 
petitioner  resulting  therefrom. 

The  outline  previously  given  as  to  the  true  course  of  the 
Second  Atlantic  Rate  case,  supra ,  pp.  9-10,  shows  just  how 
misleading  this  characterization  is.  The  Board’s  tenta¬ 
tive  decision  in  the  Second  AtlanticRate  case,  which  had 
j been  made  without  any  urging  of  any  kind  on  the  part  of 
petitioner ,  had  already  excluded  from  petitioner’s  revenues 
$414,504  on  account  of  foreign  mail  receivables  from  Axis 
powers.  The  only  dispute  which  ever  existed  on  this  phase 
of  the  case  related  not  to  the  principle  to  be  followed  but  to 
the  precise  countries  to  which  the  principle  was  to  be  applied. 
The  only  difference  in  this  respect  between  the  tentative  de¬ 
cision,  made  by  the  Board  on  its  own  initiative,  and  the  final 
decision,  made  after  hearing  petitioner,  lay  in  an  increase 
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in  the  amount  of  the  exclusion  from  $414,504  to  $432,224,  t.hijg 
being  the  net  effect  of  a  slight  reduction  in  the  receivable^ 
from  Germany,  Greece  and  Hungary  as  the  result  of  collec¬ 
tions  and  an  addition  of  50%  of  the  receivables  from  Spaip 
and  Portuguese  Guinea.  This  change  (of  $17,720)  reprer 
sented  a  difference  in  the  rate  of  petitioner’s  return  on  investl- 
ment  for  the  period  involved  of  less  than  0.22%. 

The  Board’s  opinion  in  the  Second  Atlantic  Rate  case  i^ 
clear  beyond  all  possible  doubt  that,  in  withdrawing  its  ten| 
tative  characterization  of  petitioner’s  1940-1941  earnings  a^ 
excessive,  the  Board  was  actuated,  not  by  any  new  finding^ 
as  to  the  amount  of  these  earnings,  but  by  petitioner’s  argu^ 
ment  that  the  eighteen  and  a  half  months  period  involved 
was  too  short  to  justify  such  a  characterization.  In  its  final 
decision  the  Board  did  not  make  any  significant  change  in  its 
previous  tentative  findings  of  the  amount  of  the  earnings — 
either  on  grounds  relating  to  the  foreign  mail  receivables  or 
on  any  of  the  other  grounds  urged.  In  the  tentative  decision 
it  had  found  the  earnings  to  be  $2,325,526;  in  the  final 
opinion  it  reduced  these  only  to  $2,283,097.  The  Board  made 
clear  why  it  did  not  find  these  earnings  to  be  excessive  when 
it  said  in  its  opinion  (R.  App.,  p.  25)  : 

“We  have  previously  recognized  that  the  Act  places 
upon  us  the  duty  to  maintain  air  mail  rates  which, 
when  averaged  over  a  reasonably  extended  time,  will 
permit  the  fulfillment  of  the  statutory  objectives.  This 
does  not  mean  that  the  earnings  contemplated  by  the 
statute  shall  be  reasonable  during  every  particular 
period  of  time  in  which  they  are  in  effect.  The  earn¬ 
ings  may  in  a  limited  period  represent  more  or  less 
than  a  reasonable  profit;  nevertheless,  the  rates  may 
still  be  reasonable  if  the  average  earnings  over  a  rea¬ 
sonably  extended  period  reach  a  fair  level.  Attached 
hereto  as  Appendix  No.  4  is  an  analysis  of  respondent’s 
earnings  from  June  1, 1937,  to  December  12, 1941.  As 
appears  from  this  analysis,  respondent’s  earnings  pro¬ 
vided  a  net  return,  after  Federal  income  taxes  of  11.49 
percent  per  annum  on  the  average  investment  during 
this  period. 


16 


“Accordingly,  we  conclude  that  while  respondent’s 
earnings  during  the  review  period  represented  a  profit 
higher  than  that  which  might  reasonably  have  been 
expected  if  a  fair  and  reasonable  rate  had  been  fixed  at 
the  beginning  of  the  period,  the  profit  was  not  unrea¬ 
sonable  when  considered  in  relation  to  earnings  from  , 
the  time  of  the  inauguration  of  the  Bermuda  service 
in  June  1937  up  to  the  end  of  the  review  period.  We 
further  conclude  that  payments  already  made  to  re¬ 
spondent  adequately  compensated  it  for  all  mail  serv¬ 
ices  performed  on  the  transatlantic  route  during  the 
review  period,  including  the  third  weekly  round  trip 
which  was  inaugurated  on  June  18,  1940.  Therefore, 
respondent’s  claim  for  additional  compensation  for 
mail  services  performed  on  the  third  weekly  round  trip 
will  be  denied.” 

For  the  Government  to  attempt,  as  it  does,  to  make  this 
Court  believe  that  in  the  previous  case  the  Board  was  per¬ 
suaded  to  change  its  tentative  characterization  of  petitioner’s 
earnings  because  of  petitioner’s  arguments  as  to  the  treat- 1 
ment  of  foreign  mail  receivables,  in  the  face  of  this  clear 
expression  and  of  the  fact  that  there  was  no  change  in  the 
treatment  of  the  receivables,  seems  to  us  to  transcend  the 
bounds  of  fair  argument. 

It  should  be  pointed  out  also  that  the  Government’s 
attempt  to  show  that  the  characterization  of  petitioner’s 
Atlantic  1940-1941  earnings  as  excessive  might  have  led  to 
some  adverse  results  for  the  petitioner,  either  by  reducing 
the  need  of  petitioner’s  Alaska  Division  as  was  proposed  in 
the  Board’s  tentative  decision,  or  through  imposition  of  a 
restriction  on  these  earnings  as  was  done  in  the  case  of  excess 
earnings  of  petitioner’s  Latin  American  Division  (Gov.  Br., 
pp.  28-29),  cannot  be  substantiated.  Here  again  the  Gov¬ 
ernment  is  cavalier  in  its  treatment  of  the  facts.  The  Gov¬ 
ernment  tells  the  Court  in  the  text  of  its  brief  (Gov.  Br.,  i 
p.  30)  that  “As  a  result  of  the  exclusion  of  the  foreign 
receivables  from  Atlantic’s  1941  revenue,  petitioner  achieved 
that  which  it  had  apparently  anticipated  by  urging  the 
Board  to  do  so.  No  part  of  Atlantic’s  earnings  was  allocated 
to  Alaska  to  reduce  Alaska’s  need  during  1940-1942.”  Only 
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if  the  Court  has  the  patience  and  understanding  to  reald 
footnote  55  will  it  ascertain  that  “Alaska’s  need  during 
1940-1942”  was  fully  met  by  applying  excess  earnings  of 
petitioner’s  Latin  American  Division  (6  CAB  61,  78),  do 
that  no  question  of  meeting  this  need  from  excess  earnings 
of  the  Atlantic  Division  could  possibly  arise.  And  so  far 
as  any  restriction  upon  the  earnings  of  the  Atlantic  Division 
is  concerned,  the  Board’s  opinion  in  the  Second  Atlantic  Rate 
case  which  is  quoted  above  (pp.  15-16)  show's  that  the 
reason  why  no  such  restriction  was  imposed  was  not  any 
change  in  the  computations  of  earnings  resulting  from  peti¬ 
tioner’s  contentions  as  to  the  foreign  mail  receivables,  bust 
the  Board’s  acceptance  of  petitioner’s  argument  that  itk 
tentative  conclusions  had  been  based  on  taking  too  short 
a  view. 

When  all  is  said  and  done,  the  Government’s  contention 
with  respect  to  the  1941  foreign  mail  receivables  comes  down 
to  a  single  point.  This  is  that  petitioner’s  action  in  restoring 
these  receivables  to  its  balance  sheet  in  1945  made  it  “reason¬ 
able”  for  the  Board  to  “find”  that  these  1941  receivables  re¬ 
duced  petitioner’s  1945  need,  despite  the  fact  that  they  reprej 
sented  earnings  of  a  period  long  since  past  and  that  nothing 
relating  to  them  except  a  change  in  accounting  treatment 
occurred  in  1945.  We  have  shown  that  the  answer  to  this  isj 
first,  that  the  Board  made  no  such  “finding”  and,  second,  that 
if  it  had,  any  such  “finding”  w'ould  have  been  without  rational 
basis.  We  are  thus  left  with  the  fact  that  the  Board’s  order 
proposes  to  take  from  petitioner,  at  some  undefined  futur^ 
date,  collections  on  receivables  which  had  irrevocably  become 
petitioner’s  property  three  years  before  this  proceeding 
started,  and  which  in  its  order  in  the  prior  rate  case  the  Board 
had  left  as  petitioner’s  property  without  restrictions  of  any 
kind.  The  Goverment  in  effect  concedes  that  unless  these 
1941  receivables  wTere  found,  and  properly  found,  by  the 
Board  to  be  1945  revenue,  the  Board’s  order  must  fall  (Gov. 
Br.,  p.  31 ) .  We  submit  that  the  conditions  set  by  the  Govern¬ 
ment  have  not  been  met. 
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IL 

THE  “SERVICE  CHARGE”  TO  PAN  AMERICAN  i 

AIRWAYS  CORPORATION. 

i 

The  first  part  of  the  Government’s  argument  on  this  issne 
(Gov.  Br.,  pp.  32-6)  consists  of  an  effort  to  show  “that  the 
Board  had  a  rational  basis  in  fact  for  its  conclusion  that 
some  portion  of  petitioner’s  reported  expense  was  allocable 
to  the  parent”  (Gov.  Br.,  p.  36).  This  effort  is  wholly  un-  \ 
successful.  For  the  Government’s  brief,  far  from  showing  j 
any  “rational  basis  in  fact”  for  the  Board’s  action,  shows 
instead  either  a  profound  ignorance  of  the  facts  or  a  startling 
contempt  for  them. 

The  Government  first  seeks  to  create  the  impression  that 
petitioner  has  already  conceded  “in  the  proceedings  before 
the  Board  that  some  of  such  expense  should  have  been  charged  1 
to  the  Holding  Company”  (Gov.  Br.,  p.  33) .  Petitioner  made 
no  such  concession.  The  direct  testimony  of  petitioner’s  wit-  i 
ness  Monson  was  unambiguous  as  to  this,  and  clearly  set  forth 
the  reasons  why  petitioner  resisted  any  such  charge  (App.  ! 
142-45). 

The  Government  follows  this  effort  to  show  acquiescence 
by  petitioner,  with  an  egregious  misstatement  of  the  record 
as  to  the  services  alleged  to  have  been  rendered  by  petitioner 
to  the  Holding  Company.  This  misstatement,  which  appears  j 
in  footnote  62  on  pages  34  and  35  of  the  Government’s  brief, 
is  supposed  to  “demonstrate  that  petitioner’s  organization 
was  used  to  a  substantial  degree  for  the  parent’s  benefit”  i 
(Gov.  Br.,  p.  36,  italics  supplied).  Since  this  footnote  forms 
the  entire  foundation  of  the  Government’s  argument,  we  are 
forced  to  examine  it  in  detail. 

The  footnote  opens  with  a  reference  to  pages  369-370 
of  the  Joint  Appendix,  which  are  characterized  as  “peti¬ 
tioner’s  admissions  in  the  record  concerning  the  varied  activi¬ 
ties  of  its  Executive  Department”  and  are  supposed  to 
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lead  to  an  “appreciation  of  the  extent  to  which  petitioner’s 
personnel  and  facilities  were  used  by  the  holding  company.” 
If  the  author  of  the  footnote  did  not  know  that  the  material 
cited  had  nothing  to  do  with  services  rendered  to  the  Holding 
Company ,  he  simply  did  not  read  the  record.  The  statement 
reproduced  in  these  pages  of  the  Joint  Appendix  merely  sets 
forth  the  normal  functions  of  petitioner’s  Executive  Depart¬ 
ment.  Nowhere  does  it  appear  that  the  activities  summarized 
in  these  pages  were  carried  on  for  the  Holding  Company.  Qn 
the  face  of  it,  they  were  not,  and  could  not  have  been.  Th^y 
were  activities  having  to  do  with  operating  matters  and  tike 
affairs  of  petitioner’s  own  operating  divisions.  As  the  recoijd 
shows,  the  Holding  Company  is  not  an  operating  company 
(App.  47).* 

The  worst,  however,  is  yet  to  come.  The  Government’s 
footnote  then  proceeds  to  list  some  twelve  items  which  are 
represented  as  being  “types  of  activity  [which]  were  carried 
on  for  the  benefit  of  the  parent  by  the  officers  and  employees 
of  the  subsidiary  [petitioner]  with  the  latter’s  facilities.” 
We  have  set  forth  a  detailed  analysis  of  these  items  in  Part  & 
of  the  Appendix  to  this  brief  (R.  App.,  pp.  29-38)  showing 
how  distant"  the  record  is  from  the  proposition  for  whicji 
the  Government  cites  it. 

To  summarize  this  analysis:  (1)  A  surprising  number  6f 
the  alleged  activities  listed  in  the  Government’s  footnote 
were  not  carried  on  by  petitioner  at  all.  (2)  The  bulk  of  thp 
remaining  activities  were  carried  on  by  petitioner  eithejr 
for  its  own  subsidiary  and  affiliated  companies ,  or  on  its  own 
behalf ,  and  so  could  not  conceivably  give  rise  to  any  charge 
from  petitioner  to  the  Holding  Company.  (3 )  Of  the  activities 
which  were  in  some  way  related  to  the  Holding  Company  or 
to  its  three  subsidiary  or  affiliated  companies  (Aviancal, 
Panagra,  or  CNAC),  many  were  either  paid  for  directly  b^ 
those  companies  or  by  the  Holding  Company  itself,  and  thus 


♦For  a  further  discussion  of  the  Government’s  repeated  misuse  of 
the  portion  of  the  record  between  App.  368  and  App.  377,  see  infra, 
R.  App.  pp.  36-7. 
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again  cannot  be  in  issue.*  (4)  Eliminating  the  foregoing 
activities,  we  have  left  only  the  services  of  petitioner  relating 
to  the  affairs  of  the  Holding  Company,  Avianca,  Panagra,  or 
CNAC,  for  which  neither  the  Holding  Company  nor  the  latter 
three  companies  have  paid.  But  even  this  small  number  of 
remaining  services  were  connected  principally  with  the  Hold¬ 
ing  Company’s  financial  activities  on  behalf  of  petitioner. 

As  set  forth  in  our  main  brief  (pp.  16-18,  4549),  since 
such  activities  redounded  directly  and  almost  entirely  to 
petitioner’s  benefit ;  since  petitioner  would  have  had  to  carry 
out  this  work  at  its  own  expense  if  the  Holding  Company  had 
not  done  so;  and  since  every  other  air  carrier  incurs  such 
expenses, — which  the  Board  allows  as  a  routine  matter, — 
any  charge  by  petitioner  to  the  Holding  Company  for  these 
matters  would  simply  give  rise  to  greater  countercharges  by 
the  Holding  Company  against  petitioner.  As  we  shall  show 
below,  the  Government  simply  ignores  this  important  ques¬ 
tion  of  countercharges. 


Having  disposed  of  the  smoke  screen  of  inaccuracies  sent 
up  by  the  Government’s  brief  we  are  thus  brought  back  to 
the  true  facts  as  these  are  set  forth  in  our  main  brief.  As 
we  showed  there  (Pet.  Br.,  p.  46),  the  only  conceivable  sub¬ 
ject  of  a  charge  by  petitioner  to  the  Holding  Company  which 
could  not  be  passed  back  by  the  Holding  Company  to  peti¬ 
tioner,  would  be  petitioner’s  services  to  the  Holding  Company 

*In  note  72  on  page  42  of  its  brief,  the  Government  apparently 
attempts  to  revive  the  question  of  charges  by  petitioner  to  Avianca, 
Panagra  and  CNAC  for  direct  services  to  those  companies,  on  the 
ground  that  these  charges  “did  not  even  purport  to  cover  all  of  the 
direct  services  performed  for  their  benefit  through  petitioner’s  organi¬ 
zation.”  We  are  at  a  loss  to  understand  the  purpose  of  this  state¬ 
ment.  In  the  very  cases  here  under  review,  the  Board,  after  exten¬ 
sive  investigation  of  the  facts,  held  that  these  charges  adequately 
compensated  petitioner  (App.  537,  540).  Neither  petitioner  nor 
(until  the  Government’s  brief  was  filed  in  these  appeals)  the  Gov¬ 
ernment  has  indicated  any  dissatisfaction  with  this  ruling.  Obviously 
the  Government  cannot  now  contend  that  the  Board  was  wrong 
in  this  matter. 


21 


in  the  latter’s  capacity  as  an  investor  in  Avianca,  Panagra 
and  CNAC. 

It  is  thus  seen  that  the  Government’s  assertion  that 
“petitioner’s  organization  was  used  to  a  substantial  degrlee 
for  the  parent’s  benefit”  is  utterly  without  foundation.  The 
authors  of  the  Government’s  brief  simply  did  not  take  tte 
time  to  understand  the  facts.* 

Not  only  is  the  Government’s  brief  based  on  a  gross 
exaggeration  of  the  services  rendered  by  petitioner  to  the 
Holding  Company,  but  it  outdoes  even  the  Board  in  its 
treatment  of  the  countercharges  from  the  Holding  Company 
to  petitioner  which  must  be  considered  in  connection  with 
any  discussion  of  charges  to  the  Holding  Company.  While 
the  Board’s  opinion  at  least  paid  lip  service  to  these  counter¬ 
charges,  the  Government’s  brief  does  not  even  do  this.  Thus, 
at  page  33  of  its  brief  the  Government  sets  forth  a  table  shoe¬ 
ing  the  general  expenses  in  certain  classifications  incurred  by 
petitioner  in  1945  as  compared  with  negligible  expenses  in  the 
same  classifications  incurred  by  the  Holding  Company  in  thalt 
year,  the  obvious  purpose  being  to  support  the  idea  that  some 
portion  of  the  expenses  incurred  by  petitioner  should  be 
transferred  to  the  Holding  Company’s  column.  However, 
the  Government  ignores  the  fact  that  the  very  pages  of 
the  record  to  which  it  refers  show  general  expenses  incurred 


♦In  addition  to  the  matters  referred  to  above,  the  Government’s 
brief  contains  still  other  evidence  of  a  misunderstanding  of  the  facts. 
Thus,  at  the  end  of  footnote  63  on  page  35  of  its  brief  the  Govern^ 
ment  cites,  for  the  proposition  that  “departments  other  than  the 
executive  served  the  holding  company’s  interests”,  a  portion  of  the 
record  that  lends  no  support  whatever  to  this  statement.  Again,  at 
the  beginning  of  footnote  70  on  page  39  the  Government  refers  to 
the  “petitioner’s  generalizations  in  the  record  as  to  the  services  it 
performed  for  the  parent”,  citing  a  previous  footnote  having  no 
bearing  whatever  on  this  matter.  Still  further,  in  footnote  72  on 
page  42,  not  only  does  the  Government  attempt  to  revive  a  question 
as  to  the  direct  charges  to  Avianca,  Panagra  and  CNAC,  which  is 
not  here  under  review  (see  note,  p.  20,  supra)  but  either  ignores  or 
forgets  the  fact  that  the  Holding  Company  itself  pays  for  the  service^ 
of  outside  consultants  such  as  auditors  and  accountants  (App.  537-8)  i 
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in  other  classifications  by  the  Holding  Company,  of  which 
at  least  §100,000  would  be  chargeable  to  petitioner  if  any 
system  of  charges  and  countercharges  is  to  be  considered 
(App.  392-3;  Pet.  Br.,  pp.  47-9). 

These  expenses  were  incurred  directly  for  the  benefit  of 
petitioner ;  if  the  Holding  Company  had  not  existed  petitioner 
would  have  had  to  incur  such  expenses  for  itself;  and  if  it 
had  done  so,  the  Board  would  never  have  questioned  their 
allowability.  The  Government  cannot  so  easily  ignore  these 
countercharges.  The  Board’s  opinion  purported  to  have 
taken  them  into  account  (Pet.  Br.,  p.  47).  They  are  there¬ 
fore  in  issue  here. 

***** 

It  thus  becomes  apparent  that  the  Government’s  effort 
to  support  the  Board’s  order  on  the  basis  of  the  facts  must 
be  disregarded.  Indeed,  in  view  of  the  perfunctory  and  in¬ 
accurate  treatment  of  the  facts  in  the  Government’s  brief, 
we  cannot  believe  that  a  serious  effort  will  be  made  to  sustain 
the  Board’s  order  on  factual  grounds.  The  real  thrust  of  the 
Government’s  argument  is  rather  an  effort  to  lay  the  blame 
for  the  Board’s  error  at  petitioner's  door.  In  short,  the 
Government  asserts  that  the  Board’s  error  is  to  be  condoned 
because  petitioner  failed  to  discharge  an  alleged  “burden  of 
proof”  by  furnishing  a  detailed  statistical  analysis  on  the 
basis  of  which  the  Board  might  have  sustained  some  alloca¬ 
tion  of  petitioner's  expenses  to  the  Holding  Company. 

In  the  first  place,  the  contention  that  petitioner  had 
a  special  “burden  of  proof”  as  to  this  issue  is  wholly  un¬ 
founded.  In  proceedings  of  this  character, — and  certainly 
as  to  an  issue  of  this  character, — traditional  concepts  of 
burden  of  proof  are  inapposite.*  Unlike  some  regulatory 

♦It  has  never  been  supposed  that  in  proceedings  under  Section 
406  of  the  Act  an  air  carrier  has  a  “burden  of  proof”  in  the  judicial 
sense  as  to  each  of  the  many  elements  necessary  to  the  determination 
of  its  mail  rates.  As  a  practical  matter  many  of  these  elements  are 
simply  assumed  to  exist.  For  example,  although  in  the  abstract  the 
Board  must  find  in  each  case  the  precise  amount  of  revenues  and  of 
allowable  expenses,  and  the  existence  of  each  of  the  carrier’s  assets, 
unless  there  appears  to  be  some  question  as  to  these  matters,  the 
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statutes*  neither  the  Act  nor  the  Board’s  Rules  of  Practice  set 
forth  any  rule  as  to  the  “burden  of  proof”  of  a  carrier  whose 
mail  rates  are  under  determination, — either  generally  or  with 
respect  to  particular  issues.  It  cannot  even  be  said  that  jn 
the  practice  before  the  Board  there  is  any  definitive  set  <j)f 
rules  as  to  the  burden  of  coming  forward  with  evidence.** 
This  is  not  a  matter  of  rules  but  of  practical  consideration^, 
which  vary  from  proceeding  to  proceeding  and  from  issue  tjo 
issue.*** 

These  considerations  are  particularly  significant  here.  Als 
set  forth  in  our  main  brief,  petitioner’s  services  have  been  thje 
subject  of  numerous  rate  proceedings  before  the  Board,  ex¬ 
tending  over  a  period  of  some  ten  years.  The  relationship 
between  petitioner  and  the  Holding  Company  has  existed  ip 
substantially  the  same  form  throughout  this  period.  The 


practice  before  the  Board  is  to  assume  the  necessary  proof.  The 
practical  necessity  for  this  approach  is  obvious.  If  each  carrier  were 
required  in  each  proceeding  to  prove  each  of  the  thousands  of  facts 
involved,  the  administrative  process  would  simply  break  down. 

♦Section  301(a)  of  Part  III  of  the  Federal  Power  Act  provided 
(49  Stat.  854,  16  U.  S.  C.  825(a)):  “The  burden  of  proof  to 
justify  every  accounting  entry  questioned  by  the  Commission  shall 
be  on  the  person  making,  authorizing,  or  requiring  such  entry  .  .  . 
See  also  Section  220(c)  of  the  Communications  Act  of  1934  ( 
Stat.  1078,  47  U.  S.  C.  220(c)). 

♦♦The  provision  of  Section  7  (c)  of  the  Administrative  Procedure 
Act  (60  Stat.  241,  5  U.  S.  C.  1006(c))  that  “Except  as  statutes 
otherwise  provide,  the  proponent  of  a  rule  or  order  shall  have  the 
burden  of  proof”  appears  to  work  against  the  Government  rather  than 
for  it.  The  proceedings  in  the  Atlantic  case  were  initiated  by  the 
Board  and  were  upon  its  order  to  show  cause.  The  proceedings  iii 
the  Alaska  case  were  initiated  by  petitioner,  but  the  disallowance 
here  in  issue  was  first  taken  by  the  Board  in  the  Atlantic  case  and 
later  followed  in  the  Alaska  case  (App.  539,  601).  We  think  it  idle 
to  speculate  on  the  location  of  the  “burden  of  proof”  as  to  this  issue 
under  these  circumstances. 

♦♦♦For  example,  a  novel  accounting  method,  if  questioned  by  the 
Board’s  staff,  may  create  a  burden  of  explanation  for  the  carrier.  But 
in  another  proceeding,  involving  the  same  accounting  method,  no 
question  whatever  may  be  raised.  Moreover,  after  an  extended  period 
of  use  without  further  challenge  by  the  staff,  as  a  practical  matter  the 
burden  of  demonstrating  the  impropriety  of  the  method  would  be  on 
the  staff. 
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facts  have  always  been  well  known  to  the  Board  and  to  its 
staff.  Yet  not  until  the  present  cases  was  any  question  raised 
as  to  the  alleged  commingling  of  petitioner’s  costs  with  those 
of  the  Holding  Company.* 

Beyond  this,  no  question  was  raised  in  these  very  pro¬ 
ceedings  until  the  month  before  the  hearing.  The  Govern¬ 
ment’s  brief  (p.  39)  states,  “Petitioner  was  called  upon 
pointedly  and  repeatedly  to  present  figures  and  other  data 
showing  the  specific  extent  of  utilization  of  its  personnel  and 
facilities  for  the  transaction  of  the  affairs  of  the  holding  com¬ 
pany,  and  to  show  the  expense  allocable  to  the  parent  there¬ 
for  in  dollar  terms  or  any  other  terms.” 

This  is  entirely  misleading.  The  Alaska  case  had  been 
pending  since  July,  1944,  and  the  Atlantic  case  since  Decem¬ 
ber,  1944.  In  July  of  1946  the  Board  had  issued  its  Order  to 
Show  Cause  in  the  Atlantic  case,  supported  by  elaborate 
analyses  of  petitioner’s  costs  (App.  43-71),  and  in  the  Alaska 
case  the  Board’s  staff  had  also  been  engaged  for  an  extended 
period  in  analysis  of  petitioner’s  expenses  (Tr.  649-50)  .**  Yet 
in  the  two  years  during  which  these  cases  were  under  con¬ 
sideration  prior  to  the  hearings,  not  until  Public  Counsel 
addressed  his  letter  of  November  26, 1946  to  counsel  for  peti¬ 
tioner  (App.  106-9)  was  petitioner  informed  that  the  Board’s 
staff  thought  it  needed  “figures  and  other  data  showing 
the  specific  extent  of  utilization  of  its  personnel  and 
facilities  for  the  transaction  of  the  affairs  of  the  holding  com- 


*The  Government  attempts  to  suggest  that  in  its  opinions  in 
the  First  Atlantic  Rate  case  and  in  the  Bermuda  Rate  case  decided 
in  1940,  the  Board  indicated  disapproval  of  the  cost  relations  be¬ 
tween  petitioner’s  predecessor  company  and  the  Holding  Company 
(Gov.  Br.,  p.  37,  note  66).  This  is  not  the  fact.  There  was  not 
the  slightest  indication  that  the  Board  had  any  misgivings  as  to  this 
matter.  The  only  question  there  involved  was  the  allocation  of 
“system  expense”  to  companies  other  than  the  Holding  Company. 

♦♦This  reference  is  to  a  portion  of  the  typewritten  transcript  of 
the  hearing  before  the  Board’s  examiner  which  has  not  been  printed 
in  the  Joint  Appendix. 
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pany,  and  to  show  the  expense  allocable  to  the  parent  there¬ 
for .. .  ”* 

This  letter  was  sent  at  a  time  when  the  date  for  hearing 
had  already  been  tentatively  set  only  20  days  thence,  nnc^er 
an  accelerated  hearing  schedule  (App.  90).  It  requested 
specific  accounting  information  which  it  was  clearly  impos¬ 
sible  for  petitioner  to  produce  in  the  remaining  time.  T^e 
extended  pendency  of  these  proceedings  had  had  a  seriohs 
effect  upon  petitioner’s  financial  position,  since  petitioner 
had  been  required  to  finance,  with  funds  originally  intended 
for  other  purposes  and  with  additional  bank  borrowings,  tjie 
substantial  operating  losses  resulting  from  the  long  continued 
absence  of  mail  rates  for  these  services  (App.  129,  428-36; 
Tr.  139-41).  It  was  thus  of  the  utmost  importance — boih 
to  petitioner  and  to  the  Government — to  avoid  any  further 
delay  in  the  proceedings.  This  consideration  was  recognized 
as  paramount,  and  an  accelerated  date  for  hearing  had 
accordingly  been  set  (App.  28-9).** 

It  is  inconceivable  that  under  these  circumstances  an  al¬ 
leged  rule  as  to  burden  of  proof  can  be  employed  as  a  device 
enabling  the  Board’s  staff, — merely  by  writing  a  letter  sonde 
20  days  before  the  hearing,  and  after  years  of  silence  as  to  the 
matter, — to  impose  an  impossible  task  upon  the  carrier  on 
pain  either  of  delaying  proceedings  already  too  long  delayed 
or  of  suffering  an  arbitrary  disallowance. 

*In  addition  to  this  letter,  the  Government  cites  App.  87,  88, 
and  95  for  the  proposition  that  petitioner  “was  called  upon  pointedly 
and  repeatedly”  for  such  information.  No  reference  whatever  fs 
made  to  the  matter  at  App.  87.  App.  88  refers  to  App.  95,  whicn 
merely  sets  forth  Public  Counsel’s  request  at  the  Atlantic  prehearing 
conference  for  certain  information  as  to  the  allocation  of  system 
expense  to  the  affiliated  companies,  which  petitioner  did  in  fact 
furnish  (App.  132-42,  323-9,  368-77).  So  far  as  concerned  the 
Holding  Company,  Public  Counsel  inquired  only  as  to  “the  extent 
of  participation,  if  any,  in  such  expenses  by  Pan  American  Air¬ 
ways  Corp.”  i 

♦♦Indeed,  in  connection  with  another  information  request  made  by 
Public  Counsel  even  earlier,  at  the  Alaska  prehearing  conference, 
the  Examiner  ruled  that  the  need  for  expediting  the  proceedings 
overrode  the  need  for  the  information  requested  (App.  28-9). 
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However,  if  it  were  to  be  assumed  that  even  under  these 
circumstances  petitioner  had  some  special  burden  of  .coming 
forward,  we  submit  that  it  was  fully  discharged.  The  record 
clearly  shows  that,  under  any  rational  system  of  charges 
and  countercharges,  the  charges  from  the  Holding  Company 
to  petitioner  would  exceed  the  charges  by  petitioner  to  the 
Holding  Company.  The  testimony  of  petitioner’s  witness 
Monson,  and  the  other  evidence,  shows  the  substantial  nature 
of  the  cost  incurred  by  the  Holding  Company  for  petitioner’s 
benefit,  as  compared  with  the  negligible  character  of  peti¬ 
tioner’s  activities  relating  exclusively  to  Holding  Company 
matters.  Nor  did  this  evidence  consist,  as  the  Government’s 
brief  charges,  of  “extremely  broad  generalizations  as  to  the 
services  provided  the  entire  system  by  [petitioner’s]  various 
departments”  (Gov.  Br.  p.  40).*  It  was  specific  and  factual 
(App.  142-5,  392-3).  That  it  did  not  include  exhaustive  time 
and  cost  studies  of  the  exact  amount  of  work  done  by  peti¬ 
tioner  on  affairs  of  exclusive  interest  to  the  Holding  Com¬ 
pany,  or  the  exact  portion  of  Holding  Company  expense  which 
would  be  properly  chargeable  to  petitioner,  is  immaterial. 
Not  only  was  the  time  remaining  after  Public  Counsel’s 
information  request  wholly  inadequate  for  the  preparation 
of  such  studies,  but,  as  petitioner’s  witness  testified,  they 
would  have  been  merely  academic  exercises  in  the  light  of 
the  fact  that  the  Holding  Company’s  expenditures  on  behalf 
of  petitioner  largely  exceeded  any  possible  expenditures  by 
petitioner  on  behalf  of  the  Holding  Company  on  matters 
other  than  those  of  immediate  concern  to  petitioner  itself 
(App.  142-5). 

In  short,  there  was  competent  and  unchallenged  evidence 
at  the  hearing  that  the  relationship  with  the  Holding  Com¬ 
pany  had  not  increased  petitioner’s  costs.  This  being  so, 
there  was  simply  no  occasion  for  any  statistical  analysis 
such  as  that  now  demanded  by  the  Government — unless, 

♦This  is  another  example  of  the  Government’s  misunderstanding 
of  this  record.  The  evidence  referred  to  in  this  passage  of  the  Gov-  i 
emment’s  brief  had  no  relation  whatever  to  the  subject  at  hand. 

See  R.  App.,  pp.  36-7.  i 
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indeed,  petitioner  had  claimed  (which  it  might  -well  have 
done)  that  its  allowable  costs  should  be  increased  because  of 
expenditures  made  on  its  behalf  by  the  Holding  Company. 

We  submit  that  the  Government’s  complaint  is  not  really 
that  there  was  no  evidence,  but  that  the  evidence  did  not 
support  the  Board’s  result.  The  Government’s  bridf  is 
founded  upon  the  wholly  unwarranted  assumption  that  a 
proper  understanding  of  the  facts  would  necessarily  result 
in  some  allocation  of  expense  to  the  Holding  Company.  As 
noted  in  our  main  brief,  the  Board’s  staff,  even  before  the 
hearing,  had  somehow  found  it  possible  to  form  the  judgment 
that  “substantial  amounts”  should  be  charged  by  petitioner 
to  the  Holding  Company  (Pet.  Br.  pp.  53-4,  ftnt.).  This 
predisposition  was  carried  over  into  the  Board’s  opinion  and 
now  lies  at  the  foundation  of  the  Government’s  brief.  More- 
over,  as  we  have  shown  above  (pp.  21-2),  although  the  Bbard 
at  least  paid  lip  service  to  the  question  of  countercharges 
by  the  Holding  Company  against  petitioner,  the  Govern¬ 
ment’s  brief  ignores  this  matter  altogether. 

We  will  not  repeat  here  what  we  said  as  to  this  matter  in 
our  main  brief.  Suffice  it  to  say  that  the  record  is  not  silent 
as  to  this  question,  as  the  Government  would  have  the  Court 
believe,  but  clearly  shows  that  on  any  rational  basis  the  Hold¬ 
ing  Company  would  be  entitled  to  make  countercharges  to 
petitioner  closely  approximating  $100,000.  On  the  other 
hand  nothing  in  the  record  remotely  indicates  that  proper 
net  charges  by  petitioner  to  the  Holding  Company  (wlpch 
could  not  be  passed  back  to  petitioner)  would  equal, -4let 
alone  exceed, — this  amount.  The  Government’s  difficult^  is 
not  that  the  record  is  silent  but  that  it  simply  does  not  skip- 
port  the  result  which  the  Government  desires.  But  this  pro¬ 
vides  no  basis  for  ignoring  the  evidence  on  this  subject : 

“No  agency  is  authorized  to  stand  mute  and  arbi¬ 
trarily  disbelieve  credible  evidence.  Except  as  appli¬ 
cants  for  a  license  or  other  privilege  may  be  required 
to  come  forward  with  a  prima  facie  showing,  no  agency 
is  entitled  to  presume  that  the  conduct  of  any  person 
or  status  of  any  enterprise  is  unlawful  or  improper. 
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In  other  words,  this  section  means  that  every  pro¬ 
ponent  of  a  rule  or  order  or  the  denial  thereof  has  the 
harden  of  coming  forward  with  sufficient  evidence 
therefor;  and  in  determining  applications  for  licenses 
or  other  relief  any  fact,  conduct,  or  status  so  shown  by 
credible  and  credited  evidence  must  be  accepted  as 
true  except  as  the  contrary  has  been  shown  or  such  evi¬ 
dence  has  been  rebutted  or  impeached  by  duly  cred¬ 
ited  evidence  or  by  facts  officially  noticed  and  stated.” 
Report  of  the  Committee  on  the  Judiciary ,  Souse  of 
Representatives ;  Administrative  Procedure  Act ,  Legis¬ 
lative  History ,  Senate  Document  No.  248,  79th  Cong. 
2d  Sess.,  p.  270. 

*  *  *  * 


However,  we  are  not  remitted  to  debate  as  to  any  alleged 
‘‘burden  of  proof”.  As  pointed  out  in  our  main  brief  (Pet. 
Br.,  pp.  43-4,  50),  the  Board’s  order  is  fatally  defective  if 
only  because  it  does  not  contain  the  findings  required  by  the 
Act.  This  omission  cannot  be  made  good  by  repeated  char¬ 
acterization  of  the  Board’s  order  as  having  been  based  on  its 
“judgment”,  nor  excused  by  an  argument  that  petitioner  in 
some  way  contributed  to  the  Board’s  delinquency  by  failing 
to  make  a  record  on  which  the  Board  might  have  justified  its 
action.  The  freehand  use  by  the  Board  of  alleged  “judgment 
allocations”  is  not  enough  where,  as  here,  the  facts  of  record 
simply  do  not  support  any  allocation,  much  less  any  particular 
allocation. 

Even  assuming  the  view  of  the  record  most  favorable 
to  the  Government  (and  we  do  not  concede  this) — that  the 
evidence  proves  nothing — the  Board’s  order  still  could  not 
be  sustained.  The  Government  cannot  justify  the  fatal 
defect  of  the  Board’s  order  by  crying  that  this  was  petitioner’s 
“fault”.  In  the  absence  of  supporting  facts  there  was  no 
basis  for  any  exercise  of  judgment  by  the  Board.  Its  statu¬ 
tory  duty  was  not  to  speculate  or  to  indulge  in  a  random 
exercise  of  “judgment”  but  to  ascertain  the  facts  on  which 
it  might  base  its  judgment  and  make  the  required  factual 
findings. 
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It  cannot  remedy  such  a  defect  in  the  record  or  excuse  its 
failure  to  make  the  required  findings  by  applying  an  alleged 
“burden  of  proof”  rule.  The  Act  does  not  excuse  the  Boajrd 
from  compliance  on  any  such  ad  hominem  basis  as  that  argued 
in  the  Government’s  brief.  It  is  highly  significant  that  tihe 
Government’s  brief  in  no  way  attempts  to  answer  petitioner’s 
charge  as  to  the  failure  of  the  Board’s  order  to  satisfy  th^se 
basic  statutory  requirements. 

ill.  I 

RATE  OF  RETURN 

The  Government’s  brief  on  this  subject  rests  on  a  com¬ 
pletely  erroneous  statement  of  the  position  taken  by  peti¬ 
tioner.  The  Government  (Gov.  Br.,  p.  43)  represents  peti¬ 
tioner  as  contending  that  as  a  general  rule  the  Board  is  under 
a  duty  to  serve  notice  that  rate  of  return  is  in  issue.  The 
most  superficial  reading  of  our  main  brief  will  show  that 
no  such  contention  was  made.  We  are  not  here  concerned 
with  any  general  rule,  but  with  what  happened  before  the 
Board  in  these  particular  cases. 

As  we  have  shown,  in  these  cases  not  only  was  thej*e 
nothing  to  indicate  that  rate  of  return  was  in  issue  but  tlfe 
whole  course  of  the  proceedings  (up  to  the  Board’s  Tentative 
Decisions)  affirmatively  led  petitioner  to  believe  that  \t 
was  not , — and  this  although  the  proceedings  were  conducted 
under  rules  of  practice  supposedly  designed  to  prevent  exactly 
this  kind  of  surprise  (Pet  Br.,  pp.  56-7). 

The  Government  also  represents  (Gov.  Br.,  pp.  43-44,  50) 
that  petitioner  contends  that  the  Board  was  “bound”  by  the 
Panagra  rule.  We  are  at  a  loss  to  understand  how  the  Gov¬ 
ernment  could  thus  have  read  our  brief.  Again,  our  main 
brief  makes  it  entirely  clear  that  petitioner  does  not  rely  oh 
stare  decisis,  but  relates  its  argument  on  the  Panagra  cade 
to  the  issue  of  notice  only.  The  attempt  in  the  Government’js 
brief  (pp.  44-6)  to  explain  away  the  Panagra  case  on  the  same 
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specious  basis  as  that  adopted  by  the  Board  in  its  opinions 
overruling  petitioner’s  exceptions  has  already  been  suffi¬ 
ciently  dealt  with  in  our  main  brief  (pp.  59-62). 

Next,  the  Government  asserts  (Gov.  Br.,  p.  47)  that  peti¬ 
tioner  “not  only  appreciated  that  return  was  in  issue  but 
actively  participated  in  the  trial  and  determination  of  that 
issue.” 

The  Government’s  effort  to  eke  out  “notice”  is  absurd. 
It  first  refers  (Gov.  Br.,  note  80,  p.  46)  to  portions  of  the 
prehearing  conference  reports  stating  that  petitioners  “need” 
was  in  issue.  However,  “need”  is  the  ultimate  determination. 
It  embraces  not  only  rate  of  return  but  every  other  element 
necessary  to  the  determination  of  a  mail  rate.  To  hold  that 
because  “need”  is  in  issue,  every  single  finding  and  computa¬ 
tion  necessary  for  its  determination  is  therefore  also  in  issue, 
would  make  it  utterly  impossible  in  any  way  to  limit  the 
issues  in  a  rate  proceeding. 

The  second  matter  relied  on  by  the  Government  in  its 
effort  to  spell  out  “notice”  is  a  reference  (Gov.  Br.,  note  81, 
pp.  47-8)  to  the  fact  that  although  the  Government’s  exhibits 
were  based  on  a  10%  rate  of  return,  they  contained  the 
statement  that  this  figure  wras  used  “for  illustrative  purposes 
only.  It  does  not  necessarily  indicate  the  position  Public 
Counsel  will  take  *  *  The  Government  does  not  explain 
how  it  can  be  thought  that  Public  Counsel  had  given  “notice” 
of  a  claim  that  10%  was  excessive,  merely  by  stating  he  was 
not  “necessarily”  indicating  the  position  he  was  taking. 
He  did  not  then  or  at  any  other  time  take  a  position  to  the 
effect  that  10%  was  excessive.  In  fact,  as  we  shall  see,  at  the 
oral  argument  he  later  used  the  10%  figure  without  reser¬ 
vation. 

The  only  specific  reference  to  rate  of  return  in  the  pre- 
hearing  conference  reports  was  a  statement  by  Public  Coun¬ 
sel  at  the  Atlantic  prehearing  conference  that  he  intended 
to  introduce  certain  rate  of  return  evidence.  But,  in  the 
first  place,  Public  Counsel  explicitly  stated  that  the  evidence 
was  intended  to  support  the  94%  rate  originally  proposed 
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by  the  Board  in  its  Order  to  Show  Cause  in  that  case  (App. 
96).*  And,  secondly,  no  such  evidence — let  alone  evidence 
as  to  the  still  lower  rate  of  7%  adopted  by  the  Board — w^s 
ever  in  fact  introduced.  In  view  of  this,  it  cannot  be  sa^d 
that  Public  Counsel’s  statement  constituted  notice  of  ^n 
issue  as  to  this  matter.  By  the  time  of  the  Alaska  prehearinjg 
conference,— only  some  four  weeks  later, — all  intention  to 
offer  any  rate  of  return  evidence  had  disappeared  from  Public 
Counsel’s  mind,  and  no  reference  whatever  was  made  to  the 
subject  (App.  25-36).  And,  as  we  have  shown  in  our  mai|a 
brief,  at  no  subsequent  time  in  these  proceedings,  until  thje 
Board’s  orders  complained  of,  was  there  the  slightest  sug¬ 
gestion  that  any  rate  other  than  10%  was  being  considered 
by  anybody.  The  plain,  unvarnished  fact,  which  the  Govern¬ 
ment  simply  cannot  escape,  is  that  Public  Counsel  no  mor js 
questioned  the  10 %  rate  than  did  petitioner.  As  late  as  th^ 
oral  argument,  he  argued  in  support  of  mail  pay  computations 
based  on  10%,  without  the  slightest  reservation  or  disclaimed 
The  Board’s  later  use  of  7%  obviously  was  as  much  a  surpris^ 
to  him  as  it  was  to  petitioner  (R.  App.  pp.  39-42)  ** 


*We  note  in  passing  that  Public  Counsel’s  course  at  the  Atlantic 
conference  is  also  in  interesting  contrast  with  the  Government’s  new 
illumination  (Gov.  Br.,  note  80,  pp.  46-7)  that  the  9.4%  rate  of  retunji 
in  the  Atlantic  case  was  merely  an  arithmetical  accident.  That  Public 
Counsel  did  not  so  regard  the  matter  is  made  dear  by  the  fact  that  he 
had  announced  he  would  support  “the  adequacy  of  the  rate  of  return 
provided  for  in  the  Tentative  Statement  [attached  to  the  Board’s  Order 
to  Show  Cause  in  the  Atlantic  case].”  Obviously  there  is  no  need  td 
demonstrate  the  “adequacy”  of  an  arithmetical  accident.  We  alscj 
have  difficulty  with  the  Government's  observation  that  the  rate  origi¬ 
nally  proposed  in  the  Atlantic  case  “was  not  10%  but  9.39%.”  This! 
reduction  of  0.61%  was  not  particularly  significant.  But  how  could 
this  justify  the  further  reduction  of  2.39%  eventually  decided  upon 
by  the  Board  ? 

**In  view  of  the  Government’s  efforts  to  show  that  Public  Counsel 
had  notified  petitioner  of  an  issue  as  to  rate  of  return,  we  have  printed, 
as  Part  C  of  the  Appendix  to  this  brief,  certain  of  the  computations; 
handed  up  to  the  Board  by  Public  Counsel  at  the  oral  argument. 
These  figures  set  forth  the  amounts  which  Public  Counsel  contended 
should  be  fixed  as  petitioner’s  mail  pay.  It  will  be  noted  that  in 
the  case  of  Alaska,  Public  Counsel  used  a  10%  figure.  In  the  case 
of  Atlantic,  since  Public  Counsel  supported  the  service  rate  of 
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Going  far  beyond  all  this  is  the  Government’s  effort  to 
show  that  petitioner  actually  “participated  in  the  trial  and 
determination”  of  the  issue.  Petitioner’s  exhibits  computing 
its  mail  pay  claim  were  without  exception  based  on  a  10% 
rate.  As  we  have  shown,  this  rate  of  return  was  at  no  time 
opposed  in  the  proceedings  before  the  Board.  Petitioner’s 
first  witness  explicitly  stated  the  assumption  that  rate  of 
return  was  not  in  issue  (App.  119)  and  this  was  not  chal¬ 
lenged.*  In  short,  there  was  general  acquiescence  as  to  rate 
of  return  and  controversy  was  directed  to  entirely  different 
matters.  In  view  of  all  this,  the  Government’s  efforts  (Gov. 
Br.,  pp.  47-9 )  to  distort  three  of  petitioner’s  general  exhibits, 
offered  for  an  entirely  different  purpose,  into  rate  of  return 
exhibits,  are  preposterous. 

Next,  the  Government  argues  that  petitioner  was  not 
prejudiced  by  the  Board’s  ruling  because  it  was  eventually 
“heard”  as  to  rate  of  return  (Gov.  Br.,  pp.  49-50).  This  is 
based  on  the  fact  that  petitioner  took  exceptions  to  the 
Board’s  Tentative  Decisions,  which  were  then  overruled  by 
the  Board  after  “careful  consideration”.  The  issue  had  not 
been  tried  at  the  hearing  before  the  examiner.  It  had  not 
been  briefed  or  argued.  The  Board  created  an  issue  by  its 
Tentative  Decisions.  That  the  Board,  in  camera,  subse¬ 
quently  gave  “careful  consideration”  to  two  printed  pages  of 
exceptions  (App.  583-5)  clearly  does  not  constitute  a  “hear- 


$1.50  per  ton  mile  originally  proposed  by  the  Board’s  Order  to 
Show  Cause,  the  rate  of  return  shown  by  Public  Counsel  was  the 
*  even  higher  figure  of  13.77%.  In  view  of  all  this,  nothing  need  be 

said  of  the  Government’s  attempt  to  show  that  rate  of  return  was 
debated  in  the  oral  argument  (Gov.  Br.,  p.  48). 

♦The  random  speculations  in  note  83  on  pages  48-9  of  the 
Government’s  brief,  as  to  the  significance  of  what  this  witness  said, 
and  the  state  of  mind  of  petitioner’s  counsel  at  the  time,  scarcely 
merit  reply.  As  we  have  said,  the  procedural  steps  theretofore 
taken  had  not  created  an  issue  as  to  the  matter.  Petitioner’s  ex-  j 
hibits  were  all  based  on  the  10%  rate.  Obviously,  both  the  witness 
and  petitioner’s  counsel  knew  these  things.  The  witness  could  not  1 
have  made  it  more  plain  that  petitioner  supposed  there  was  no  contest 
as  to  this  figure. 
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ing”.  How  effectively  this  so-called  “hearing”  protected  peti¬ 
tioner  may  be  judged  by  the  fact  that  the  Board  denied 
petitioner’s  request  for  oral  argument  on  this  subject  (App. 
592,  633)  although,  as  we  have  shown,  the  point  was  thpn 
under  consideration  for  the  first  time  in  the  long  history  of 
these  proceedings. 

Next,  the  Government  argues  that  the  fact  that  petitioner 
did  not  in  terms  petition  the  Board  for  the  right  to  subnet 
additional  evidence  on  this  subject  is  somehow  a  bar  to  these 
appeals  (Gov.  Br.,  pp.  50-52).  Here  the  Government  would 
apply  to  exceptions  to  an  administrative  order  tests  of  verbal 
nicety  exceeding  even  the  old  common  law  rules  of  pleading. 
Petitioner’s  exceptions  squarely  raised  the  procedural  ques¬ 
tion  here  involved.  They  charged  that  the  record  contained 
no  evidence  on  this  important  subject.  They  charged  that 
petitioner  had  been  deprived  of  notice  and  hearing  (Ap^. 
584).  Included  in  the  ordinary  meaning  of  the  word  “heat¬ 
ing”  is  the  right  to  introduce  evidence.  Petitioner  clearly 
contended  that  it  had  been  deprived  of  this  right.  The  fa<j!t 
that  it  did  not  say  so  twice,  in  different  words,  is  immaterial. 
Such  exceptions  are  not  formal  pleadings.  The  fact  that 
they  did  not  contain  a  formal  prayer  for  relief  is  besicle 
the  point.* 

Finally,  the  Government  argues  (Gov.  Br.,  p.  51)  th^t 
additional  evidence  was  not  necessary  for  the  resolution  Of 
this  question.  This  argument  involves  a  prejudgment  of  the 
merits  in  the  absence  of  the  facts.  Until  the  facts  are  known, 

♦The  Government’s  brief  (p.  51)  stresses  the  fact  that  the  “sole 
request”  of  petitioner’s  exceptions  was  for  oral  argument  thereon. 
The  request  was  made  because  the  provisions  of  the  Board’s  Rules 
of  Practice  as  to  exceptions  specifically  require  it  (Section 
285.13(e)(7)).  They  do  not  require  any  other  prayer  for  specific 
relief.  The  Government  also  asserts  that  “the  petitions  for  review  in 
this  Court  contained  no  allegation  that  petitioner  had  been  prevented 
through  lack  of  notice  from  presenting  pertinent  ‘return’  evidence 
in  the  administrative  proceedings”  (Gov.  Br.,  pp.  51-2).  But  a|s 
in  the  case  of  the  exceptions  to  the  Board,  the  petitions  for  review 
assigned  error  to  the  Board’s  ruling  on  the  ground  that  petitioner 
had  been  deprived  “of  its  right  to  notice  and  hearing ”  on  this  issue 
(App.  11,  19). 
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neither  the  Government  nor  anybody  else  can  appreciate  their 
significance.  These  appeals  are  concerned  not  with  the 
merits  on  this  issue  of  rate  of  return,  but  with  procedure. 
Failure  to  make  this  elementary  distinction  is  a  principal 
characteristic  of  the  Government’s  treatment  of  the  issue. 

CONCLUSION 

The  Government’s  contentions  as  to  the  validitv  of  the 
Board’s  orders  here  in  issue,  cannot  be  sustained.  The  Court 
should  therefore  modify  the  order  in  the  Atlantic  case  by 
excising  the  proviso  with  respect  to  the  foreign  mail  receiv¬ 
ables;  modify  the  orders  in  the  Atlantic  and  Alaska  cases  by 
restoring  the  Board’s  deductions  with  respect  to  the  so-called 
“service  charge”  to  Pan  American  Airways  Corporation; 
and,  having  so  modified  the  orders,  remand  the  case  to  the 
Board  with  directions  that  it  afford  petitioner  reasonable 
notice  and  an  opportunity  to  be  heard  as  to  rate  of  return. 

Respectfully  submitted, 

Hugh  B.  Cox 

Southern  Building 
Washington,  D.  C. 

Henry  J.  Friendly 
135  East  42nd  Street 
New  York  17,  N.  Y. 

Attorneys  for  Petitioner. 

John  H.  Slate, 

Of  Counsel. 
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APPENDIX  TO  PETITIONER’S  REPLY  BRIEF 

PART  A 

EXCERPTS,  RELATING  TO  THE  FOREIGN  MAIL 
RECEIVABLES,  FROM  PROCEEDINGS  IN  CAB 
DOCKET  370  et  al.  (THE  SECOND  ATLANTIC 
RATE  CASE) 

Excerpts  from  the  Board’s  Statement  of  Tentative 
Findings  and  Conclusions  Attached  to  the 
Order  to  Show  Cause  of  August  26, 1942. 

By  the  Board: 

The  proceeding  in  Docket  No.  370  was  instituted  by  peti¬ 
tion  filed  December  29,  1939,  by  Pan  American  Airways 
Company  (of  Delaware),  now,  by  merger  effective  December 
12,  1941,  Pan  American  Airways,  Inc.  (hereinafter  referred 
to  as  the  carrier),  for  an  order  fixing  and  determining  the 
fair  and  reasonable  rates  of  compensation  for  the  transporta¬ 
tion  of  mail  by  aircraft,  the  facilities  used  and  useful  there¬ 
for,  and  the  services  connected  therewith  on  four  round  trips 
per  week  between  the  United  States  and  Europe  which  pie 
carrier  proposed  to  inaugurate  in  addition  to  the  two  weekly 
round  trips  then  being  conducted.  The  petition  also  re¬ 
quested  that  a  temporary  rate  be  fixed  for  a  third  weekly 
trip  to  be  operated  pending  the  delivery  of  new  aircraft  with 
which  to  conduct  the  four  additional  trips.  By  order  daited 
March  8, 1940  (Serial  No.  423)  the  Board  enlarged  the  scope 
of  the  proceeding  to  include  the  fixing  of  rates  for  the  t|wo 
existing  weekly  trips  and  set  the  petition  for  hearing  oh  a 
total  of  three  round  trips  per  week.  Hearing  in  the  proceed¬ 
ing  was  subsequently  postponed  indefinitely,  however,  upon 
the  carrier’s  representations  that  the  intensification  of  the 
war  resulting  from  invasion  of  the  Low  Countries  and  France, 
and  Italy’s  entrance  into  the  war  made  it  inopportune  to  at¬ 
tempt  to  fix  rates  at  that  time. 

The  carrier’s  certificate  of  public  convenience  and  neces¬ 
sity  for  its  transatlantic  service  issued  May  18, 1939, 1  author- 
. .  ■  1  — 

lPan  American  Airways  Co.  (Del.)  Transatlantic  Operations,  1 
C.  A.  A.  11$  (1939). 
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ized  it  to  engage  in  the  air  transportation  of  persons,  prop¬ 
erty  and  mail  on  the  route  between  New  York  and  the 
respective  terminals  Marseilles  and  London  via  Horta  and 
Lisbon  (known  as  the  southern  route),  and  on  the  route 
between  New  York  and  London  via  Shediac,  Botwood  and 
Foynes  (known  as  the  northern  route).  Rates  for  the  trans¬ 
portation  of  mail  on  one  and  two  round  trips  per  week,  effec¬ 
tive  on  and  after  the  date  when  the  carriage  of  mail  com¬ 
menced  on  the  respective  routes,  were  fixed  by  our  order 
dated  June  30, 1939,  (Serial  No.  80) 2  the  rates  for  two  round 
trips  per  week  being  as  follows : 

a. )  $21,500  per  trip  outbound  from  New  York  to  London, 

England,  over  the  northern  route ; 

b. )  $23,400  per  trip  outbound  from  New  York  to  Mar¬ 

seilles,  France,  over  the  southern  route ;  and 

c. )  $23,600  per  trip  outbound  from  New  York  to  London, 

England,  over  the  southern  route. 

The  order  provided  that  compensation  should  not  be  paid 
for  any  trip  which  did  not  continue  as  far  as  Foynes  or 
Lisbon  and  that  in  case  of  termination  of  any  trip  at  a  point 
short  of  one  of  the  European  terminals,  but  at  or  beyond 
Foynes  or  Lisbon,  the  carrier  should  be  paid  compensation 
for  the  trip  over  such  route  and  to  such  terminal  as  the  trip 
was  initially  dispatched,  less  $2.20  per  mile  for  each  mile  not 
flown  short  of  the  scheduled  terminal.  These  rates  were  for 
a  maximum  mail  load  of  1,600  pounds  per  trip  and  provision 
for  payment  for  mails  carried  in  excess  thereof  was  fixed  at 
$4  per  pound  per  outbound  trip.3 

By  order  of  the  Board  dated  September  2,  1939,  (Serial 
No.  157)  the  carrier  was  exempted,  for  such  period  of  time  as 

2Pan  American  Airways  Co.  (Del.)  Transatlantic  Mail  Rates, 
1  C.  A.  A.  220  (1939). 

3By  order  dated  April  3,  1940  (Serial  No.  465),  the  excess 
poundage  provision  was  amended,  effective  as  of  May  20,  1939,  to 
make  it  applicable  to  United  States  mail  destined  to  the  Azores  on 
trips  where  the  total  mail  load  carried  is  in  excess  of  1,600  pounds. 
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the  emergency  conditions  in  Europe  continue,  from  the  con¬ 
ditions  of  its  certificate  requiring  the  rendition  of  service 
beyond  Lisbon  or  Foynes.  By  exemption  orders  dat^d 
August  25,  1939,  (Serial  No.  152)  and  September  29,  193$, 
(Serial  No.  210)  the  carrier  was  authorized  to  make  p. 
regularly  scheduled  stop  at  Hamilton,  Bermuda  until  further 
order  of  the  Board.  After  October  1939,  the  carrier’s  trans¬ 
atlantic  service  was  limited  to  the  route  between  New  Yor^ 
and  Lisbon  due  to  Presidential  proclamation  under  the  Neu¬ 
trality  Act  of  1939  which  made  it  unlawful  to  conduct  opera¬ 
tions  to  France,  England,  or  Ireland;  and  until  June  194^) 
the  service  consisted  of  two  round  trips  per  week  which  were 
designated  and  utilized  by  the  Postmaster  General  for  the 
transportation  of  mail.  Mail  compensation  for  the  service 
was  paid  at  the  rate  prescribed  for  the  southern  route  in  our 
rate  order  of  June  30, 1939,  supra ,  less  $2.20  per  mile  for  th 
mileage  not  flown  beyond  Lisbon,  payment  on  this  ba; 
having  approximated  $21,600  for  each  outbound  trip  for 
maximum  load  of  1,600  pounds  and  payment  for  excess  m: 
having  been  made  at  the  established  rate  of  $4  per  pound  pe? 
trip. 

On  June  18,  1940,  the  increase  in  the  schedules  to  threfe 
round  trips  per  week,  contemplated  in  the  foregoing  petition 
of  December  29,  1939,  became  effective.  Service  at  the  in^ 
creased  frequency  has  since  been  operated  except  in  certain 
months  of  the  winter  and  spring  when  due  to  weather  condi¬ 
tions  and  the  routing  of  west  bound  flights  via  Africa  and 
South  America,4  the  service  has  been  restricted  to  a  fre- 


4By  order  of  the  Board  dated  January  17,  1941,  (Serial  No.  836)| 
the  carrier  was  authorized  to  route  its  westbound  flights  from  Lisbon 
to  New  York  via  Bolama,  Port  of  Spain,  and  San  Juan  during  the 
period  from  January  17,  1941,  to  May  1,  1941.  On  March  31,  1941, 
this  exemption  order  was  amended  to  include  stops  at  Belem  and! 
Bermuda  and  to  omit  the  stop  at  San  Juan  (Serial  No.  972).  Byj 
order  dated  November  15,  1941,  (Serial  No.  1381),  as  amended 
December  9,  1941,  (Serial  No.  1429),  the  carrier  was  authorized  to 
use  this  same  route,  with  the  addition  of  a  stop  at  Natal,  Brazil,  on 
westbound  flights  during  the  period  from  November  15,  1941,  to 
May  1,  1942. 
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quency  of  two  trips  per  week.  The  additional  schedule  was 
designated  and  has  been  utilized  by  the  Postmaster  General 
for  the  transportation  of  mail.  Payment  of  mail  compensa¬ 
tion  for  two  trips  per  week  has  been  continued  on  the  basis 
set  forth  in  the  footnote  below.5 

On  December  11, 1940,  the  carrier  filed  Amendment  No.  1 
to  its  petition  in  which  it  stated  that  the  rate  believed  by  it 
to  be  fair  and  reasonable  for  the  third  weekly  trip  operated 
since  June  18,  1940,  was  $13,800  per  outbound  trip  from  the 
United  States  to  Lisbon.  Unlike  the  original  petition,  the 
amendment  contemplated  the  fixing  of  rates  for  all  trips 
operated,  these  rates  for  the  first  three  trips  being  the  exist¬ 
ing  rate  of  $21,600  per  outbound  trip  for  not  more  than  two 
round  trips  per  week,  and  $13,800  per  outbound  trip  for  a 
third  round  trip  per  week.® 

******** 


°The  orders  issued  by  the  Postmaster  General  designating  three 
trips  have  contained  the  following  provision : 

“No  payment  will  be  made  for  the  transportation  of  mail  upon 
the  third  trip  until  the  rate  therefor  has  been  established  by  the 
Civil  Aeronautics  Board,  and  payment  of  compensation  for  the 
two  trips  for  which  rates  are  now  in  effect  is  predicated  upon  the 
understanding  and  agreement  that  the  retroactive  readjustment  of 
those  rates,  if  and  when  made  by  the  Civil  Aeronautics  Board, 
will  result  in  appropriate  credit  against  the  total  retroactive  com¬ 
pensation  of  all  monies  paid  to  the  carrier  for  the  performance  of 
said  two  trips  between  the  date  of  the  inauguration  of  the  tri¬ 
weekly  service  and  the  effective  date  of  the  rate  fixing  order  of 
the  Board.” 

®A11  of  these  rates  were  for  a  maximum  outbound  mail  load  of 
1,600  pounds  and  the  existing  rate  of  $4  per  pound  was  stated  as  the 
rate  the  carrier  believed  would  be  fair  and  reasonable  for  excess  mail. 

The  amendment  also  requested  clarification  of  the  Board’s  order 
of  April  3,  1940,  (Serial  No.  465),  footnote  3  supra,  retroactive  to 
January  18,  1940,  to  the  effect  that  no  deduction  should  be  made  in 
computing  mail  compensation  on  account  of  mail  which,  as  a  result 
of  governmental  action  at  any  point  at  which  a  stop  is  made,  is  not 
actually  transported  to  Horta  or  Lisbon ;  and  clarification  of  the  order, 
retroactive  to  December  1,  1939,  to  the  effect  that  where  outbound 
trips  are  consolidated  at  Horta  and  payment  on  a  trip  basis  is  made 
only  for  the  single  trip  completed  to  Europe,  the  mail  carried  on  the 
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The  proceeding  in  Docket  No.  370  having  been  commenced 
prior  to  the  adoption  by  the  Board  of  Rule  11  of  its  Rulesj  of 
Practice,12  the  initial  steps  preparatory  to  its  disposition 
were  taken  under  the  former  procedure  for  mail  rate  pro¬ 
ceedings.  A  prehearing  conference  was  held  December  jL5, 
1941,  before  Examiner  A.  E.  Forster,  at  which  the  issues  in 
the  proceeding  were  discussed  and  an  agreement  was  reachjed 
with  respect  to  exhibits  to  be  prepared  and  exchanged  as  set 
forth  in  the  report  of  such  conference  issued  December  22, 
1941.  On  January  15, 1942,  subsequent  to  the  Board’s  adap¬ 
tion  of  Rule  11  establishing  the  new  procedure  in  mail  rate 
cases,  the  carrier  filed  with  the  Board  copies  of  the  historical 
data  it  had  agreed  at  the  prehearing  conference  to  prepaire 
and  submit.  All  further  steps  in  this  proceeding  will  be 
taken  in  accordance  with  Rule  11  and  the  Board  will  take 
into  consideration  the  data  submitted  by  the  carrier. 

Financial  History 

The  operations  of  Pan  American  Airways  Company  (of 
Delaware)  in  the  period  from  the  time  of  its  incorporation 
on  July  13,  1931  up  until  its  merger  with  Pan  Americaln 
Airways,  Inc.  on  December  12,  1941,  have  been  financially 
successful.  As  is  evidenced  by  the  following  data  taken  frojn 
its  reports  to  the  Board  and  the  historical  exhibit  submitted, 
which  have  been  adjusted  in  the  manner  hereinafter  ex¬ 
plained,  its  profits  during  this  period  have  been  sufficient  i|o 
increase  its  net  worth  from  $1,000,000  paid  in  by  its  stock¬ 
holders,  to  $2,634,569 : 


two  trips  should  be  aggregated  for  the  purpose  of  determining  excels 
poundage.  Clarification  as  from  December  1,  1939,  was  also  re¬ 
quested  of  the  Board’s  order  of  June  30,  1939,  (Serial  No.  80),  supra, 
to  cover  the  transportation  on  inbound  flights  of  mail  dispatched  from 
vessels  of  the  United  States  Government  at  Horta  and  Lisbon. 

“Amendment  No.  4  to  Section  285.1  of  the  Economic  Regula¬ 
tions,  adopted  January  8,  1942. 
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Additions  to  Net  Worth: 

Capital  stock  issued . 

Adjusted  Profits: 

6- 1-40  to  12-12-41 
Transatlantic  Service 
Bermuda  Service 
Leopoldville  Service  . 

7- 1-39  to  5-31-40 . 

7-13-31  to  6-30-39  . 

Total  additions 


$1, 000, 000 


§3,34S,1S9* 

— 146,160* 

18,416  3,220,445 


366,128 

645,300** 

§3,941,273 


Deductions: 

Disallowed  development  expense  charged  to 
surplus  12/39 .  §  228,121 

Interest  expense .  121,669 

Federal  taxes .  936,012 

Miscellaneous  adjustments  .  20,902 


Total  deductions .  §1,306,704 

Adjusted  net  worth  at  12-12-41  (Appen¬ 
dix  B)  .  §2,634,569 


♦The  derivation  of  these  figures  is  set  out  in  Appendixes  C  and  D. 

♦♦This  loss  is  determined  by  treating  as  a  loss  the  carrier’s  capital¬ 
ized  development  expenses  which  have  not  been  allowed  by  the  Board 
(excepting  the  $228,121  charged  to  surplus  in  Dec.  1939)  and  treating 
as  income  the  $103,321  allowed  by  the  Board  as  interest  during  the 
development  period. 

The  following  table  shows  the  company’s  annual  ratio  of 
net  earnings  on  its  average  investment  before  and  after  fed¬ 
eral  taxes:13 


13Appendix  A. 
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Annual  ratio  of  net  fnecaao 
to  average  investment 

- i — 

Before  After 

Average  Federal  Federal 

Investment  Taxes  Taxes 

1-1-37  to  6-30-39* . $1,627,570  —15.35%  — 15.35  fo 

7-1-39  to  5-31-40 .  6,039,074  6.61  5.70 

6- 1-40  to  12-12-41** .  5,255,464  39.96  28.98 

7- 1-39  to  12-12-41 .  5,548,651  26.3S  19.50 j 

1-1-37  to  12-12-41 .  3,568,307  16.77  11.47 1 


♦Only  the  local  United  States-Bermuda  service  was  operated)  in 
this  period  until  May  1939  when  the  transatlantic  service  was  in¬ 
augurated. 

♦♦Includes  the  Leopoldville  service  in  the  period  Dec.  1-12,  15(41. 

******** 

Foreign  mail  revenue 

In  reporting  foreign  mail  revenues  for  the  period  June  1, 
1940,  to  December  12, 1941,  at  $3,607,772,  the  carrier  has  ex¬ 
cluded  revenue  which  accrued  in  1941,  beyond  that  already 
collected,  for  mail  transported  in  that  year  for  enemy  and 
enemy-occupied  countries  on  the  basis  that  there  was  no 
reasonable  expectation  that  it  would  be  possible  to  obtain 
payment.  Appendix  E  attached  hereto  shows  by  countries 
the  total  accrued  foreign  mail  revenue  for  the  period  as 
shown  by  the  records  of  the  Post  Office  Department,  the 
amount  thereof  uncollected  at  August  5,  1942,  and  the  age 
of  the  uncollected  balance.  There  it  is  shown  that  the  total 
of  such  revenue  including  the  accruals  for  the  countries  ex¬ 
cluded  by  the  carrier  was  $4,359,690  or  $751,917  greater  than 
that  reported  by  the  carrier.  We  believe  that  the  carrier’s 
revenues  should  reflect  the  total  accrued  revenue  from  tjiis 
source  and  therefore  the  reported  revenue  should  be  increased 
by  $751,917. 

For  protection  against  uncollectible  foreign  mail  revehue 
the  carrier  has  charged  to  operations  accruals  for  a  reserve 
for  unrealized  income  during  this  period  amounting  to 
$5S1,019,  which  approximates  16.1  per  cent  of  the  carrier’s 
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reported  foreign  mail  revenue  in  the  period.  In  reviewing 
and  giving  consideration  to  the  amounts  outstanding  at 
August  5,  1942,  the  countries  by  which  owed  and  the  age  of 
the  uncollected  accounts,  as  shown  in  Appendix  E,  we  con¬ 
clude  that  the  only  accounts  as  to  which  collection  is  suffi¬ 
ciently  in  doubt  as  to  warrant  an  allowance  therefor  in  this 
proceeding  are  those  owed  by  Germany,  Greece,  and  Hungary 
in  the  amount  of  $414,504.  Since  it  appears  that  this  revenue 
will  not  be  collected  for  an  indeterminate  time  in  the  future, 
if  ever,  an  allowance  for  a  reserve  in  this  amount  will  be  made 
in  this  proceeding. 

The  carrier’s  revenues  from  the  transportation  of  United 
States  mail  on  the  transatlantic  service  amounted  to 
$3,877,470  during  the  period  June  1,  1940  to  December  12, 
1941.  Based  on  our  findings  of  the  carrier’s  revenues  from 
all  sources  including  United  States  mail  revenues,  and  our 
findings  of  the  carrier’s  operating  expenses  and  non-opera¬ 
ting  items  to  be  taken  into  account  during  this  period,  the 
carrier  realized  a  profit  after  income  taxes  of  $2,325,526. 
This  represents  an  average  profit  equal  to  2S.S6%  per  annum 
of  the  adjusted  average  investment  hereinbefore  determined. 
As  shown  in  Appendix  A  and  in  the  foregoing  section  of  this 
Statement  entitled  “Financial  History”,  the  carrier  had  sub¬ 
stantial  losses  between  January  1,  1937  and  June  30,  1939. 
The  above  profit  of  $2,325,526  which  we  have  found  that  the 
carrier  realized  in  the  period  from  June  1,  1940  to  December 
12, 1941  has  been  sufficient  to  offset  its  losses  between  Janu¬ 
ary  1937  and  June  1939  and  to  provide  an  average  annual 
return  after  income  taxes  of  11.47%  on  the  average  invest¬ 
ment  for  the  entire  period  from  January  1, 1937  to  December 
12, 1941. 

The  carrier,  under  the  rates  previously  fixed  by  the  Board, 
realized  during  the  pendency  of  this  proceeding  a  higher 
profit  than  that  which  might  reasonably  have  been  expected 
if  a  fair  and  reasonable  rate  had  been  fixed  at  its  beginning, 
and  there  is  involved  in  this  proceeding  the  same  question 
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that  was  presented  to  the  Board  in  the  Panagra  case,21 
namely,  the  question  whether  the  rates  should  be  retroac¬ 
tively  reduced.  To  fix  and  determine  fair  and  reasonable 
rates  for  the  past  period  from  June  1,  1940  to  December  JL2, 
1941,  would  involve  a  refund  to  the  Government.  At  the  pre¬ 
hearing  conference  in  this  proceeding  held  December  J.5, 
1941,  the  carrier  announced  that  it  took  the  position  that  tjhe 
Board  does  not  have  the  statutory  power  to  reduce  its  ex¬ 
isting  rates  for  this  past  period,  and  that  the  only  retroactive 
rate  which  could  and  should  be  fixed  is  that  for  the  additional 
weekly  trips  operated  in  this  period  for  which  no  compensa¬ 
tion  had  then  been  fixed  or  paid. 

As  we  have  stated  in  our  opinion  in  the  Panagra  case, 
economic  considerations  and  considerations  of  policy  have 
moved  the  Board  to  conclude  that  retroactive  reductions  in 
rates  requiring  a  refund  to  the  Government  of  mail  compensa¬ 
tion  paid  over  an  extensive  period  of  time  would  be  incon¬ 
sistent  with  the  public  interest  as  envisaged  by  the  Civil  Aero¬ 
nautics  Act.  Taking  into  consideration  all  of  the  facts  and 
circumstances  in  the  instant  proceeding  and  all  of  the  con¬ 
siderations  set  forth  in  our  opinion  in  the  Panagra  case,  the 
Board  has  concluded  that  it  will  not  enter  an  order  which 
would  reduce  the  rates  of  mail  compensation  paid  to  the  car¬ 
rier  in  the  period  from  June  1,  1940  to  December  12,  1941. 
It  will  be  unnecessary,  therefore,  to  discuss  the  carrier’s  con¬ 
tention  with  respect  to  the  legal  question  of  the  Board’s 
statutory  power  to  reduce  its  rates  for  this  past  period. 

As  previously  stated,  certain  third  weekly  trips  were 
operated  in  the  transatlantic  service  in  this  period  un4er 
designations  by  the  Postmaster  General  providing  that  |no 
payment  would  be  made  for  such  service  until  rates  therefor 
had  been  established  by  this  Board,  and  that  payment  of 
compensation  for  the  two  trips  for  which  rates  were  in  effect 
was  predicated  upon  the  understanding  and  agreement  tl^at 
the  retroactive  adjustment  of  those  rates,  if  and  when  m^de 

~lPan  American-Grace  Airways,  Inc.,  Mail  Rates,  C.  A.  B.  Docket 
No.  716,  decided  July  30,  1942. 
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by  the  Board,  would  result  in  appropriate  credits  against  the 
total  retroactive  compensation  of  all  moneys  paid  to  the 
carrier  for  the  performance  of  the  said  two  trips  between  the 
date  of  the  inauguration  of  the  three  trips  per  week  and  the 
effective  date  of  the  rate-fixing  order  of  the  Board.  In  accord¬ 
ance  with  our  foregoing  conclusion  not  to  fix  retroactive 
rates  for  this  period  from  June  1, 1940  to  December  12, 1941, 
the  Board  will  not  fix  rates  for  the  third  weekly  trips 
operated  in  this  period.  The  establishment  of  rates  for  these 
services  would  only  result  in  increasing  the  carrier’s  earnings 
for  the  period  which,  as  we  have  previously  concluded,  were 
more  than  adequate  even  when  consideration  is  given  to  the 
increased  service.  All  of  the  carrier’s  revenues  and  expenses 
attributable  to  the  operation  of  the  additional  service  have 
been  fully  accounted  for  in  the  Board’s  determination  of 
the  carrier’s  earnings  during  this  period.  Rates  will  be  fixed 
for  all  services  operated  by  the  carrier  from  and  after 
December  13,  1941. 

In  connection  with  the  request  in  Amendment  No.  I  to 
the  petition  in  Docket  No.  370  for  clarification  of  the  Board’s 
rate  orders  of  June  30,  1939,  and  April  3,  1940,  supra,  and 
the  request  in  the  second  supplemental  petition  in  the  same 
proceeding  for  the  fixing  of  rates  for  the  carriage  of  mail  both 
ways  between  New  York  and  Bermuda  on  the  transatlantic 
service"2  it  is  unnecessary  for  us  to  consider  these  since  we 
find  that  the  treatment  herein  accorded  the  carrier  for  the 
period  prior  to  December  12,  1941  provides  it  with  adequate 
compensation  for  all  services  theretofore  rendered.  We  fur¬ 
ther  find  that  the  carrier  has  been  paid  in  accordance  with 
the  rate  orders  and  that  what  it  seeks  is  a  revision  rather 
than  a  clarification  of  the  orders  so  as  to  provide  it  with 
additional  mail  compensation. 

Unlike  the  situation  presented  in  the  Panagra  case,  the 
carrier  in  the  instant  proceeding,  Pan  American  Airways, 
Inc.,  has  other  operating  divisions.23  The  carrier  has  filed  an 

“See  footnotes  6  and  10,  supra. 

23Pursuant  to  authorization  by  the  Board,  Panama  Airways,  Inc. 
was  merged  into  Pan  American  Airways,  Inc.,  effective  April  30,  1941, 
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application  with  the  Board  for  the  fixing  of  mail  rates  f<j>r 
its  Alaska  Division  (Docket  No.  458)  in  which  it  asserts 
that  the  earnings  on  that  division  have  been  inadequate,  arid 
rate  cases  are  pending  before  the  Board  for  each  of  the  car¬ 
rier's  other  operating  divisions.  In  the  recent  oral  argument 
before  the  Board  in  the  proceeding  for  the  fixing  of  mail 
rates  on  its  Eastern  and  Western  Divisions,  the  carrier 
urged  that  the  Board  in  fixing  rates  for  its  several  divisions 
should  look  not  merely  at  one  division  but  should  follow  the 
sound  policy  enunciated  in  its  decision  in  the  Chicago  arid 
Southern  Rate  Case’-4  where  it  held  that  under  the  mandate 
of  section  406(b)  of  the  Act  directing  the  Board  to  take  into 
account  “the  need  of  each  ...  air  carrier”,  the  “need”  to  lie 
considered  is  that  of  the  air  carrier  as  a  whole  and  not  that 
of  any  particular  geographical  division  of  its  operations.  It 
is  evident  that  the  foregoing  principle  is  equally  applicable 
in  the  case  of  the  several  divisions  of  the  carrier  here  und^r 
review.  Accordingly,  in  the  pending  rate  proceeding  for  the 
carrier's  Alaska  Division,  the  Board  will  take  into  account 
the  fact  that  the  carrier  has  had  very  high  earnings  on  it|s 
Atlantic  Division,  as  hereinbefore  ascertained,  in  determining 
the  “need”  of  the  carrier  on  that  division. 

*•**#*«» 

Excerpts  from  Answer  of  Pan  American  Airways,  Inc. 

to  Order  to  Show  Cause  of  August  26,  1942 

Now  comes  Pan  American  Airways,  Inc.  and  by  this  its 
Answer  to  the  Order  to  Show  Cause  issued  August  26,  1942 
(Serial  No.  1904)  in  the  above-entitled  consolidated  prO- 

- - L- 

and  Pacific  Alaska  Airways,  Inc.,  Pan  American  Airways  Cq>. 
(Nevada)  and  Pan  American  Airways  Co.  (Delaware)  were  merged 
into  Pan  American  Airways,  Inc.  effective  May  5,  August  8,  and 
December  12,  1941,  respectively,  and  are  now  known  as  the  Alaska 
Pacific  and  Atlantic  divisions,  respectively,  of  that  company.  Paw 
American  Airways,  Inc.  et  al.  Merger,  cited  supra  note  8. 

24 Chicago  and  Southern  A.  L.  Mail  Rates,  C.  A.  B.  Docket  No. 
333,  decided  November  14,  1941. 
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ceeding,  hereby  objects  to  the  tentative  rate,  to  certain  of  the 
tentative  findings  and  conclusions,  and  to  the  admissibility  in 
evidence  of  certain  of  the  information  specified  in  the  State- 1 
ment  of  Tentative  Findings  and  Conclusions  attached  to  and 
made  a  part  of  such  Order  (hereinafter  referred  to  as  the 
“Statement”),  in  the  manner  and  to  the  extent  hereinafter 
set  forth  :*  i 

I.  Objections  Relating  to  the  Period  Prior  to 
December  12,  1941 

Objection  is  made  to  the  tentative  finding  and  conclusion 
that  during  the  period  from  June  1,  1940  to  December  12, 
1941,  (hereinafter  referred  to  as  the  “review  period”)  “the 
carrier  has  had  very  high  earnings  on  its  Atlantic  Division” 
(Statement,  p.  3S)  and  to  certain  of  the  computations  and, 
adjustments  upon  which  the  foregoing  tentative  finding  and 
conclusion  is  based,  as  follows :  i 

1.  Objection  is  made  to  the  selection  of  the  period  from 
June  1, 1940  to  December  12, 1941  as  a  review  period  and  to 
the  weight  apparently  given  to  the  financial  results  during 
that  period,  on  the  ground  that  figures  relating  to  this  limited 
and  unusual  period  do  not  fairly  reflect  the  financial  results 
of  the  service  of  the  carrier’s  Atlantic  Division.  Objections 
hereinafter  set  forth  with  respect  to  the  determination  of 
earnings  during  the  “review  period”  are  made  without  preju-' 
dice  to  this  general  objection. 

**♦♦***# 

3.  Objection  is  made  to  the  proposed  allowance  of  a  re¬ 
serve  against  the  uncollectibility  of  foreign  mail  receivables 
only  in  the  case  of  amounts  owing  at  August  5,  1942,  from, 
Germany,  Greece  and  Hungary  (pp.  1S-19).  In  view  of 
the  serious  doubt  as  to  the  collectibility  of  accounts  owing 

♦This  specification  of  objections  is  not  to  be  deemed  an  admission 
or  acquiescence  by  the  carrier  with  respect  to  other  portions  of  the 
Statement. 
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from  Axis  occupied  countries,  it  is  contended  that  a  100% 
reserve  should  also  be  allowed  against  amounts  owing  at 
August  5,  1942,  from  Denmark  and  France.*  It  is  also  con¬ 
tended  that,  in  line  with  the  decision  of  the  Board  In  t\ie 
Matter  of  Pan  American-Grace  Airways ,  Inc.,  Docket  No.  71[6, 
p.  63,  a  del  credere  reserve  of  5%  should  be  allowed  against 
all  accruals  during  the  period  other  than  those  from  Denmaifk, 
France,  Germany,  Greece  and  Hungary,  because  of  the  col¬ 
lection  risks  involved.  Attached  hereto,  marked  Exhibit  A 
and  made  a  part  hereof,  is  a  computation  of  the  accruals  to 
the  5%  del  credere  reserve  during  the  period,  based  upOn 
the  carrier’s  records  as  to  the  accrual  of  this  revenue,  whidh 
differ  from  those  of  the  Post  Office  in  that  the  carrier  ac¬ 
crues  this  revenue  at  the  time  of  the  carriage  of  the  map, 
while  the  Post  Office  accrues  such  revenue  at  the  time  of 
dispatch  from  the  country  of  origin.  The  amount  of  the  100% 
reserve  against  accounts  due  from  Axis  and  Axis-occupied 
countries  at  August  5, 1942  on  the  basis  of  accrual  at  the  tiipe 
of  carriage  is  shown  in  Note  F  to  Exhibit  D  below. 
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12.  Attached  hereto,  marked  Exhibits  D  and  E  respec¬ 
tively,  and  made  a  part  hereof,  are  adjusted  statements  jof 
the  earnings  and  investment  data  contained  in  the  Statement 
with  respect  to  the  results  of  operations  during  the  “review 
period”,  giving  effect  to  the  objections  detailed  above.  Thejse 
exhibits  show  that  even  if  the  “review  period”  alone  were  to 
be  regarded,  without  reference  to  the  losses  and  inadequate 
earnings  of  earlier  years,  the  carrier  earned  only  15.56%  pn 
its  investment  as  contrasted  with  the  28.98%  referred  to  }n 
the  Statement.  It  is  contended  that  earnings  at  this  rate  evpn 
during  the  “review  period”  alone  cannot  properly  be  char¬ 
acterized  as  having  been  excessive  in  the  light  of  the  nature 

♦The  carrier  has  been  advised  by  the  Post  Office  Department 
that  payments  of  the  French  balance  may  be  made.  In  the  event  of 
definite  ascertainment  of  the  availability  of  these  payments,  prior  to 
the  date  of  decision  herein,  no  objection  to  an  appropriate  adjustment 
will  be  made. 
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of  the  operation  in  question  and  the  other  facts  set  forth  in 
this  answer. 

*  i 

Excerpts  from  Oral  Argument  of  Counsel  for  Carrier 

on  February  19,  1943 

“The  first  point  at  "which  the  carrier  and  the  Board’s  staff 
are  in  disagreement  is  the  item  known  as  the  reserve  for  un¬ 
realized  income. 

“This  accounts  for  a  difference  of  §135,000  in  the  net  in¬ 
come  for  the  period  from  June  1,  1940  to  December  12,  1941, 
and  the  circumstances  concerning  that  are  these : 

“In  1940,  the  carrier  became  concerned  over  the  large 
balances  owing  it  from  European  countries  for  the  carriage 
of  their  mail  in  the  transatlantic  air  service. 

“It  appeared  to  the  carrier  that  these  accounts  could  not 
be  regarded  as  fully  collectible  and  that  prudent  management 
required  the  setting  up  of  reserves  against  them. 

“The  policy  adopted  by  the  carrier  was  to  set  up  a  reserve 
of  thirty  per  cent  against  the  accruals  for  each  month. 

“As  of  January  1,  1941,  that  policy  was  modified  so  as 
not  to  accrue  any  further  revenues  from  the  Axis  and  the 
Axis-occupied  countries,  but  to  take  these  into  the  income 
account  only  when  actually  received. 

“Accruals  to  the  reserve  against  foreign  mail  receivables 
from  other  countries  were  continued  on  the  thirty  per  cent 
basis  until  the  fall  of  1942,  when  the  Board  of  Directors 
revised  the  reserve  downward  to  a  figure  equal  to  15  per  cent 
of  the  uncollected  balances  as  of  October  31,  1942. 

“The  amount  of  reserve  accrued  at  October  31,  1942,  was 
then  related  to  the  uncollected  balances  of  particular  periods 
on  the  basis  of  an  appraisal  of  the  collectibility  of  the  par¬ 
ticular  accounts  involved. 

“So  far  as  concerns  the  accruals  from  the  Axis  and  Axis- 
controlled  countries,  there  is  no  real  difference  between  the 
treatment  followed  by  the  carrier  and  that  proposed  in  the 
Statement. 
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“The  carrier  chose  not  to  accrue  the  uncollected  revenue? 
from  these  countries,  whereas  the  Statement  accrues  the  revL 
enues  but  provides  a  100  per  cent  reserve  against  them. 

“The  only  question  of  practical  significance  is  what  shoulcj. 
be  considered  Axis  and  Axis-controlled  countries,  and  what 
should  not. 

“The  Statement  treats  the  accounts  from  France  and  Deni 
mark  as  fully  collectible,  and  a  witness  from  the  Post  Office 
Department  testified  as  to  the  probability  of  collection  from 
these  two  countries. 

“However,  the  French  balance  is  still  in  precisely  the 
same  state  that  it  was  last  summer  when  the  Board  prepared 
its  show-cause  order,  and  the  best  that  could  be  said  as  tq 
the  Danish  balance  is  that  the  Minister  was  willing  to  paj) 
but  did  not  have  the  money. 

“In  view  of  these  facts,  there  would  seem  to  be  no  reasoq 
for  treating  these  balances  differently  from  those  owing  fron^ 
Germany,  Greece,  and  Hungary. 

“As  to  the  balances  owing  from  other  countries,  the  State^ 
ment  provides  no  reserve  whatsoever.  This  scarcely  seems 
realistic. 

“A  list  of  these  balances  is  contained  in  the  carrier’s 
Exhibit  G. 

“The  Spanish  balances,  which  constitute  nearly  half  or 
the  total,  go  back  to  June,  1940.  Most  of  the  remaining  50 
per  cent  consists  of  balances  due  from  Portugal  and  Sweden,) 
which  go  back  to  September,  1941,  in  fact,  back  as  far  as 
June,  1940. 

“I  think  it  would  be  hard  to  find  any  one  who  would  buy 
these  accounts  at  100  per  cent  of  their  face  value. 

“If  that  is  so,  then  the  carrier  ought  to  provide  some 
reserve  against  them. 

“The  precise  figure,  of  course,  is  a  matter  of  judgment, 
but  I  find  it  difficult  to  believe  that  the  judgment  of  the 
Board  of  Directors  that  a  reserve  of  15  per  cent  on  all  of  the 
uncollected  balances  should  be  set  aside  as  beyond  the  rangej 
of  reasonable  business  judgment.” 

******** 
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“Mr.  Branch:  As  to  these  accounts,  now  for  the  period 
involved,  for  the  carriage  of  foreign  mail,  what  will  happen 
if  you  charged  off  some  of  these  accounts  to  loss  and  create 
a  reserve  for  them,  and  later  these  countries  pay? 

“Mr.  Friendly:  Well,  I  would  assume  that  is  something 
that  will  have  to  be  taken  into  account  at  that  time.  The 
ones  that  we  have  charged  off  completely,  the  Axis  countries, 
we  do  not  see  any  very  immediate  prospect  of  getting  a 
payment  of  more  than  what  we  have  already  received. 

“The  question  of  how  much  we  will  get  out  of  it  net  if,  at 
that  future  time  when  they  may  be  received,  tax  rates  are 
what  they  may  be,  and  so  forth,  also  creates  a  doubt  as  to 
how  much  real  benefit  we  will  get  out  of  it. 

“There  is,  of  course,  a  possibility  there  of  some  money 
coming  in  for  which  provision  is  not  made  now. 

“I  do  not  see  how  else  it  can  be  handled  than  by  doing 
as  apparently  both  the  carrier  and  the  Board  think,  namely, 
in  effect,  charging  it  off,  because  certainly  we  could  not 
carry  those  Axis  accounts  as  being  worth  anything  on  our 
balance  sheet  at  the  moment. 

“Mr.  Branch :  Assuming  that  the  accounts  from  the  Axis 
countries  and  Axis-controlled  countries,  including  France 
and  Denmark,  are  charged  off,  then  as  to  other  countries,  if 
they  pay  in  a  normal  fashion,  which  is  always,  as  I  under¬ 
stand  it,  somewhat  delayed,  there  is  a  delay  there,  but  if 
they  pay  at  a  normal  rate,  would  there  be  any  reason  for 
charging  reserves  against  those  countries? 

“What  reason  would  you  have  to  assume  that  they  were 
not  going  to  pay  15  per  cent  or  30  per  cent? 

“Mr.  Friendly :  Of  course,  one  thing  about  these  countries 
is,  when  you  look  at  the  list  of  them,  they  are  countries  that 
are  in  a  somewhat  vulnerable  position,  such  as  Spain,  Portu¬ 
gal,  Sweden,  and  Switzerland.  We  had  the  same  argument 
in  the  Pacific  that  there  were  countries  like  Thailand  which 
would  probably  pay,  and  they  were  overrun  by  Japan  and 
could  not  pay. 

“We  think  the  thought  that  these  countries  had  in  the 
past  paid  is  not  of  controlling  importance  in  view  of  the  threat 
that  seems  to  exist  to  them. 
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“If  they  do  pay,  all  the  amount  that  they  should  pay,  then 
they  will  exceed  the  85  per  cent  of  the  amount  accrued  and 
then  that  will  be  reflected  in  the  later  period  by  crediting  to 
the  reserve  that  amount  so  that  that  can  be  taken  into  account 
when  the  payments  come  in,  if  they  should  ever  come  in. 

“Mr.  Branch :  I  do  not  believe  you  understand  my  ques¬ 
tion. 

“Mr.  Friendly:  No? 

“Mr.  Branch :  I  do  not  have  the  record  before  me,  and  I 
am  asking  because  I  really  do  not  know. 

“What  I  was  trying  to  develop  was,  aside  from  what  Axis 
countries  and  Axis-controlled  countries,  and  countries  which 
by  reason  of  being  overrun  can  not  pay  or  be  expected  to 

pay— 

“Mr.  Friendly :  Yes? 

“Mr.  Branch:  Aside  from  that,  take  the  remainder  of 
them,  take  countries  which  you  serve,  and  if  they  should  con¬ 
tinue  their  payments  at  a  normal  rate,  would  it  not  be  rea¬ 
sonable  to  assume  that  you  are  going  to  receive  your  full 
payment  from  them  in  the  future? 

“Mr.  Friendly :  Well,  I  think  it  would  depend  on  whether 
you  think  they  will  be  able  to  pay.  There  is  a  normal  lag  of 
three  or  four  months  which  you  always  have.  If  you  look  at 
these  accounts  you  will  see  that  many  of  them  are  rather  old 
accounts. 

“Take  a  country  like  Switzerland  where  there  is  no  ques¬ 
tion  of  desire  to  pay  and  ability  to  pay,  we  all  know  that 
something  might  happen  which  would  prevent  Switzerland 
from  paying. 

“It  seems  to  me  prudent  to  provide  some  reserve  for  them, 
and  if  you  just  check  some  countries  on  that  list,  you  would 
provide  for  a  small  reserve,  and  then  to  go  to  the  other  ex¬ 
treme,  you  take  a  country  like  Spain,  which  has  not  demon¬ 
strated  any  particularly  great  desire  to  pay,  and  in  fact,  it  is 
only  in  the  last  few  months  that  we  have  got  any  payment 
whatever,  although  they  are  using  this  service,  and  the  use 
of  this  service  in  fact  goes  back  to  1939,  it  seems  to  me  there, 


18 


both  because  of  their  prior  bad  record  of  payment  and  their  i 
vulnerability  to  Axis  contact,  it  seems  to  me  that  prudent 
business  judgment  would  require  the  setting  up  of  a  fairly 1 
substantial  reserve  against  this  Spanish  account. 

“Now,  what  the  directors  did  was  to  balance  off  the  vary¬ 
ing  degrees  of  hazard  of  one  country  against  the  other  and 
arrived  at  the  figure  of  15  per  cent.  Of  course,  I  am  not  say¬ 
ing  is  necessarily  the  absolutely  last  and  for  all  time  correct  i 
figure,  and  it  may  be  that  the  figure  instead  of  being  15  per 
cent  should  have  been  10  per  cent,  or  maybe  it  should  have 
been  20  per  cent.  That  I  do  not  know. 

“We  have  done  what  we  considered  to  be  the  best  thing 
there.  i 

“Mr.  Branch :  Would  that  be  against  them  all?  i 

“Mr.  Friendly :  What  we  did  at  that  time  in  1942  was  dif¬ 
ferent  from  what  we  had  done  previously.  We  used  to  set  up 
reserve  against  each  month’s  accrual.  We  had  a  reserve  i 
which  generally  took  into  account  30  per  cent  of  the  amount 
of  the  foreign  mail  accruals,  and  then  if  the  collection  of  that 
amount  exceeded  70  per  cent  of  the  receivables  that  were  ac-  i 
crued,  we  would  take  that  excess  as  it  gradually  built  up  and  , 
do  one  of  two  things  w'itli  it,  either  we  would  apply  it  to  re¬ 
ducing  the  future  provision  for  the  reserve  if  it  came  in  in  the 
same  year,  or  if  it  came  in,  in  a  later  year,  we  wTould  take  it  as  i 
a  surplus  adjustment. 

“What  we  are  doing  now,  at  least,  is  to  base  it  somewhat 
differently. 

“We  established  this  15  per  cent  reserve  against  all  of 
the  balances  as  they  existed  on  October  31,  1942.  Then  we 
made  a  study  of  those  balances  and  applied  different  amounts 
to  various  balances  so  that,  for  example,  a  much  larger 
amount  of  reserve  was  placed  against  our  Spanish  account, 
these  old  Spanish  accounts,  than  would  be  reserved  against 
the  British  account. 

“Mr.  Branch :  What  is  the  status  of  it  now?  How  have 
you  come  out  on  it?  Is  your  reserve  one  that  has  sufficed 
to  pay  you  for  the  service? 
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“Mr.  Friendly:  Well,  the — 

“Mr.  Branch :  (Interposing. )  Or  have  yon  made  a  profit? 

“Mr.  Friendly:  We  still  have  a  very  large  balance  of 
uncollected  accounts.  It  did  appear  to  us  in  the  fall  of  194^ 
that  the  reserve  as  it  then  stood  was  probably  too  high,  sq 
we  reduced  it. 

“Whether  the  present  reserve  is  adequate  or  inadequate^ 
or  too  high  or  not,  is  something  we  will  not  know  until  we 
really  collect  the  accounts  or  not.  It  is  a  difficult  matterj 
to  handle.  We  certainly  are  open  to  suggestions,  but  on  the 
one  hand  it  certainly  does  not  seem  prudent  business  to  take 
the  accounts  even  of  non-Axis  countries  and  carry  them  along 
without  any  reserve  whatever. 

“We  do  not  think  any  one  would  buy  any  of  these  accounts 
at  100  percent  of  the  face  value. 

“And  that  was  demonstrated  by  the  fact  that  when  we  didl 
get  the  help  of  the  Post  Office  Department  in  permitting 
some  payments  to  be  made  in  relieving  us  of  the  necessity  of 
financing  these  big  accounts,  they  insisted  if  they  made  the 
advance  to  us  and  it  was  not  collected  in  a  year  that  they 
wanted  to  get  it  back  from  us. 

“Mr.  Branch :  What  has  been  the  history  of  that?  As  I 
understand  it,  the  Post  Office  Department,  under  the  law, 
you  can  get  an  advance  on  business  for  these  countries  and 
then  if  the  Post  Office  Department  has  not  collected  it  for 
you  within  a  year,  then  you  have  to  reimburse  the  Post  Office 
Department  to  the  extent  that  they  have  not  collected  it? 

“Mr.  Friendly:  Yes. 

“Mr.  Branch:  What  is  the  situation?  What  is  the  situa¬ 
tion  in  that  regard? 

“Mr.  Friendly :  There  have  been  substantial  amounts  that 
have  been  charged  back  to  us  because  of  not  having  been  col¬ 
lected  within  the  year. 

“In  some  cases  they  later  collected  it  and  paid  it  up,  in 
other  cases  they  have  not  collected  it. 

“Mr.  Branch :  You  have  still  a  considerable  amount  back? 

“Mr.  Friendly :  Yes,  we  have.  However,  the  overall  situa¬ 
tion  has  been  reduced  and  it  does  not  look  as  bad  as  it  did, 
but  there  is  still  a  lot  of  uncollected  money. 
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“Mr.  Branch:  Is  your  reserve  greater  or  less  than  the 
amonnt  outstanding? 

“Mr.  Friendly:  Oh,  of  course,  the  reserve  is  much  less 
than  the  amount  outstanding.” 

j 

Excerpts  from  Oral  Argument  of  Public  Counsel  i 
on  February  19, 1943 

! 

“Next,  I  would  like  to  consider  the  matter  of  the  foreign 
mail  account,  and  direct  the  Board’s  attention  to  Appendix  E 
of  the  show  cause  order. 

“Mail  accounts:  , 

“Since  it  is  clear,  I  believe,  that  this  case  only  involves 
the  period  from  June  1,  1940  to  December  12,  1941,  and  the 
carrier  consented  to  the  fixing  of  the  .44  of  a  mill  rate  from 
on  and  after  December  13,  1941,  up  to  December  31,  1942,  I 
think  the  consideration  in  this  case  relating  to  foreign  mail 
accounts  has  to  do  only  with  the  period  from  June  1,  1940 
up  to  December  13,  1941. 

“Now,  as  to  mail  accounts,  as  shown  in  Appendix  E  to 
the  Statement  of  Tentative  Findings  and  Conclusions,  the 
uncollected  mail  accounts  for  the  period  from  June  1,  1940 
to  December  12, 1941,  excluding  those  from  Germany,  Greece, 
and  Italy  for  which  the  Board  provided  a  reserve,  were  as 
follows : 


Denmark . 

$15,664 

France  . 

52,752 

Portugal . 

36,558 

Portuguese  Guinea  . . . 

2,690 

Spain . 

56,173 

Sweden  . 

38,653 

Switzerland  . 

25,516 

“The  Board  there  allowed  the  carrier,  as  will  be  seen 
from  those  figures,  in  considering  which  of  these  accounts 
might  be  uncollectible,  a  reserve  equal  to  the  full  amount  of 
the  amounts  owed  by  Germany,  Hungary,  and  Greece.  Now, 
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when  we  eliminate  those  accounts  from  the  column  in  Ap¬ 
pendix  E,  headed  ‘Amounts  Collected  84-42,’  we  have  left 
the  above  accounts. 

“This  morning,  Mr.  Friendly,  referred  at  some  length  to 
the  possibility  of  not  collecting  outstanding  accounts  <}>f 
Sweden  and  Portugal,  and  I  am  sure  that  he  must  ha^e 
overlooked  the  exhibits  I  introduced  showing  that  tho^e 
accounts  have  been  collected  for  Portugal  and  Sweden.  Ti|e 
Post  Office  Department  has  actually  collected  the  money. 

“The  carrier  contends  that  a  100  per  cent  reserve  shoulfl 
be  allowed  for  the  Denmark  and  France  accounts.  As  tjo 
France,  a  witness  from  the  Post  Office  Department  testified 
that  there  were  sufficient  funds  available  with  which  to  offset 
this  account,  and  while  this  is  not  in  the  record,  it  is  a  fadt 
that  I  received  a  telephone  call  from  him  on  Monday  of  this 
week,  telling  me  that  he  had  just  received  advice  from  the 
general  accounting  office  that  the  account  had  been  offset,  slo 
that  the  Post  Office  has  that  $52,752.00. 

“As  to  Denmark,  to  agree  with  the  carrier,  I  do  not  be¬ 
lieve  that  that  account  is  any  more  collectible  than  the  ac¬ 
counts  of  Germany,  Hungary,  and  Greece,  and  I  would  b^ 
inclined  to  say  that  it  needed  a  reserve  set  up  for  it. 

“As  shown  in  Exhibit  O,  the  carrier  asked  for  a  reservp 
of  $83,295  to  cover  the  remaining  accounts,  other  than  Ger¬ 
many,  Hungary,  and  Greece,  Finland  and  France. 

“As  I  pointed  out,  the  accounts  of  Portugal,  France, 
Switzerland  have  now  been  paid,  and  that  leaves  only 
accounts,  the  ones  of  Sweden  and  Spain,  and  I 
from  the  Post  Office  Department  that  in  the  early  part 
this  week  they  have  offset  $7,596  of  the  Sweden  account, 
will  be  recalled  that  in  the  trial  itself  of  the  matter,  the  I 
Office  witness  testified  that  the  accounts  of  Portugal 
Switzerland  have  now  been  paid,  and  that  he  knew  of 
reason  at  this  time  why  the  remaining  accounts  of  Spain 
Sweden  should  not  be  paid. 

“This  seems  to  fall  right  in  line  with  that.  There 
evidence  in  this  record  showing  that  the  collection  from 
for  some  of  these  past  periods  have  been  delayed  due  i 
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of  the  billings  in  transit,  and  apparently  the  statement  of 
accounts  were  on  ships  that  were  lost. 

“As  has  been  pointed  out,  as  to  both  the  Spanish  and 
Swedish  accounts,  the  witness  from  the  Post  Office  Depart¬ 
ment  testified  rather  definitely  that  in  his  opinion  there  was 
no  reason  why  these  accounts  should  not  be  paid,  and  I 
therefore  cannot  see  any  sufficient  reason  for  allowing  any 
reserve,  and  recommend  to  the  Board  that  the  only  change 
that  should  be  made  at  this  time  in  the  action  taken  in  the 
show  cause  order  is  to  include  Denmark  in  the  uncollected 
reserve  along  with  Germany,  Hungary,  and  Greece.”  i 


Excerpts  from  the  Board’s  Opinion  of  July  17,  1944 
By  the  Board: 

This  proceeding  was  instituted  by  a  petition  filed  on  De¬ 
cember  29,  1939,  by  Pan  American  Airways  Company  (of 
Delaware),  now,  by  merger  effective  December  12, 1941,  Pan 
American  Airways,  Inc.,  hereinafter  referred  to  as  respond¬ 
ent,  for  an  order  fixing  rates  of  compensation  for  the  trans¬ 
portation  of  mail  by  aircraft  between  the  United  States  and 
Europe.  Rates  were  then  in  effect  for  two  round  trips  per 
week,  and  the  petition  requested  that  rates  be  fixed  for  four 
additional  weekly  trips  which  respondent  proposed  to  in¬ 
augurate.  It  also  requested  that  a  temporary  rate  be  fixed 
for  a  third  weekly  trip  to  be  operated  pending  the  delivery 
of  new  aircraft  with  which  the  four  additional  trips  were  to  be 
conducted.  By  order  dated  March  8,  1940,  the  Board  en¬ 
larged  the  scope  of  the  proceeding  to  include  the  fixing  of 
rates  for  the  two  existing  weekly  trips  and  set  the  petition 
for  hearing  on  a  total  of  three  round  trips  per  week.  The 
hearing  was  subsequently  postponed  indefinitely,  upon  the 
respondent's  representations  that  the  intensification  of  the 
war  resulting  from  invasion  of  the  Low  Countries  and  France, 
and  Italy's  entrance  into  the  war,  made  it  inopportune  to  at¬ 
tempt  to  fix  rates  at  that  time. 
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Respondent’s  certificate  of  public  convenience  and  neces¬ 
sity  for  its  transatlantic  service  as  issued  on  May  18,  1930, 2 
authorized  service  on  two  routes,  a  southern  route  between 
New  York,  N.  Y.,  and  the  respective  terminals  Marseilles, 
France,  and  London,  Enlgand,  via  Horta,  The  Azores,  a4d 
Lisbon,  Portugal,  and  a  northern  route  between  New  Yoijk 
and  London,  via  Shediac  and  Botwood,  Newfoundland,  anjd 
Foynes,  Eire.  Rates  for  the  transportation  of  mail  on  a 
maximum  of  two  round  trips  per  week  in  this  service  weife 
fixed  by  our  order  dated  June  30, 1939.3  These  rates  were :  I 

$21,500  per  trip  outbound  from  New  York  to  London, 
over  the  northern  route; 

$23,400  per  trip  outbound  from  New  York  to  Marseille^, 
over  the  southern  route;  and 

$23,600  per  trip  outbound  from  New  York  to  London, 
over  the  southern  route. 

After  October  1939  service  was  limited  to  the  route  be¬ 
tween  New  York  and  Lisbon  due  to  a  Presidential  proclama¬ 
tion  under  the  Neutrality  Act  of  1939  which  made  it  unlawful 
to  conduct  operations  to  France,  England  or  Eire.  Mail  com¬ 
pensation  for  this  service  was  paid  at  the  rate  prescribe^ 
for  the  southern  route,  less  $2.20  per  mile  for  the  mileage  no^; 
flown  beyond  Lisbon.4  Payment  on  this  basis  approximate^ 
$21,600  for  each  outbound  trip  for  a  maximum  load  of  1,600 
pounds.  Payment  for  excess  mail  was  made  at  the  estab¬ 
lished  rate  of  $4  per  pound. 

On  June  18, 1940,  the  increase  in  schedules  to  three  roun<jl 
trips  per  week  as  contemplated  in  the  petition  of  Decembei’ 
29,  1939,  became  effective.  The  additional  schedule  waS 

2  Pan  Am.  Airways  Co.  (Del.),  Transatlantic  Operations,  1  C.  A.  A- 
118  (1939). 

zPan  Am.  Airways  Co.  (Del.),  Transatlantic  Mail  Rates,  1 
C.  A.  A.  220  (1939). 

4The  reduction  on  a  mileage  basis  was  made  in  accordance  with  ^ 
provision  in  the  order  of  June  30,  1939. 
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designated  and  has  been  utilized  by  the  Postmaster  General 
for  the  transportation  of  mail,  but  a  rate  of  compensation  has 
not  heretofore  been  fixed  for  this  additional  service.5 


A  reserve  for  unrealized  income  was  established,  with 
concurrent  charges  to  operating  expenses,  to  provide  for 
possible  loss  on  foreign  mail  receivables  accrued  during  the 
review  period  which  respondent  considered  uncollectible:  in 
full  as  to  some  countries,  and  in  part  as  to  others.  Respond¬ 
ent  originally  estimated  that  a  reserve  of  $549,399  w^ould  be  i 
necessary.  However,  stipulations  filed  subsequent  to  the 
hearing  show  that  certain  accounts  which  respondent  con-  ' 
sidered  uncollectible  have  been  paid  in  full  and  the  balance 
of  the  account  due  from  one  other  country  was  reduced  by  a 
payment  in  May  1943.  It  is  our  opinion  that  provision  for 
uncollectible  foreign  mail  receivables  should  not  exceed  100 
percent  of  the  uncollected  balances  due  from  Germany,  i 
Greece  and  Hungary  plus  50  percent  of  the  uncollected  bal¬ 
ances  due  from  other  foreign  countries  on  account  of  revenues 
accrued  during  the  review  period.  Accordingly,  we  find  that 
the  reasonable  amount  to  be  charged  to  the  review  period  is 
$432,224. 

******** 

On  the  basis  of  the  foregoing,  we  find  that  the  profit  of 
$2,325,526,  after  Federal  income  taxes,  as  tentatively  deter¬ 
mined  for  the  period  from  June  1, 1940  to  December  12, 1941, 

should  be  reduced  to  $2,2S3,097. 

******** 


5The  orders  issued  by  the  Postmaster  General  designating  three 
trips  have  contained  the  following  provision : 

“No  payment  will  be  made  for  the  transportation  of  mail 
upon  the  third  trip  until  the  rate  therefor  has  been  established 
by  the  Civil  Aeronautics  Board,  and  payment  of  compensation  for 
the  two  trips  for  which  rates  are  now  in  effect  is  predicated 
upon  the  understanding  and  agreement  that  the  retroactive 
readjustment  of  those  rates,  if  and  when  made  by  the  Civil  Aero¬ 
nautics  Board,  will  result  in  appropriate  credit  against  the  total 
retroactive  compensation  of  all  monies  paid  to  the  carrier  for  the 
performance  of  said  two  trips  between  the  date  of  the  inauguration 
of  the  tri-weekly  service  and  the  effective  date  of  the  rate-fixing 
order  of  the  Board.” 


Reasonableness  of  Rate  June  1,  19Jfi ,  to  December  12, 
19Jfl.  The  adjusted  net  income  after  Federal  income  taxep 
of  §2,2S3,097  previously  determined  herein  for  the  review 
period  is  equal  to  an  average  annual  return  of  2S.31  percent 
on  the  average  investment  of  §5,260,403  determined  abovq. 

We  have  previously  recognized  that  the  Act  places  upon 
us  the  duty  to  maintain  air  mail  rates  which,  when  average^ 
over  a  reasonably  extended  time,  will  permit  the  fulfillment 
of  the  statutory  objectives.  This  does  not  mean  that  the 
earnings  contemplated  by  the  statute  shall  be  reasonable 
during  every  particular  period  of  time  in  which  they  are  iiji 
effect.  The  earnings  may  in  a  limited  period  represent  more 
or  less  than  a  reasonable  profit;  nevertheless,  the  rates  majf 
still  be  reasonable  if  the  average  earnings  over  a  reasonably 
extended  period  reach  a  fair  level.16  Attached  hereto  as 
Appendix  No.  4  is  an  analysis  of  respondent’s  earnings  front 
June  1,  1937,  to  December  12,  1941.  As  appears  from  thi? 
analysis,  respondent’s  earnings  provided  a  net  return,  after 
Federal  income  taxes  of  11.49  percent  per  annum  on  th4 
average  investment  during  this  period. 

Accordingly,  we  conclude  that  while  respondent’s  earn¬ 
ings  during  the  review  period  represented  a  profit  higher  than! 
that  whicli  might  reasonably  have  been  expected  if  a  fair 
and  reasonable  rate  had  been  fixed  at  the  beginning  of  the 
period,  the  profit  was  not  unreasonable  when  considered  in 
relation  to  earnings  from  the  time  of  the  inauguration  of  the! 
Bermuda  service  in  June  1937  up  to  the  end  of  the  review! 
period.  We  further  conclude  that  payments  already  made 
to  respondent  adequately  compensated  it  for  all  mail  services 
performed  on  the  transatlantic  route  during  the  review 
period,  including  the  third  weekly  round  trip  which  was 
inaugurated  on  June  IS,  1940.  Therefore,  respondent’s  claim 
for  additional  compensation  for  mail  services  performed  on 
the  third  weekly  round  trip  will  be  denied. 


iePan  Am-Grace  Airways,  Mail  Rates,  supra. 
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Appendix  No.'  1 


TRANSATLANTIC  AND  BERMUDA  SERVICES 
Adjusted  Operating  Statement 
For  Period  June  1,  1940,  to  December  12,  1941 


As  Determined  As  Determined 

by  Respondent  Herein 


Non-United  States  Mail  Revenues  $7,551,915.99 


Operating  Expenses  .  7,438,642.83 

Non-Operating  Items  Allowed : 

Amorti2ation  of  development 

expenses  .  755,191.60 

Reserve  for  unrealized  income.  549,399.47 


$7,551,915.99 

7,438,642.83 


755,191.60 

432,223.561 


Total  non-operating  expenses 
Less  profit  on  disposal  of 
equipment  . 

Total  non-operating  items 

Total  operating  expenses  and  non¬ 
operating  items . 

Break-Even  Requirement . 

United  States  Mail  Revenues .... 
Profit  Before  Federal  Income 

Taxes  . 

Federal  Income  Taxes . 

Net  Income  . 

Average  Investment  . 

Annual  Return  on  Average  Invest¬ 
ment: 

Before  Federal  income  taxes.. 
After  Federal  income  taxes. . . . 


1,304,591.07 

1,187,415.16 

192,302.31 

200,809.412 

1,112,288.76 

986,605.75 

8,550,931.59 

8,425,248.58 

999,015.60 

873,332.59 

4,035,570.02 

4,035,570.02 

3,036,554.42 

3,162,237.43 

876,503.18 

879,140.03s 

2,160,051.24 

2,283,097.40 

5,509,497.00 

5,260,403.00 

35.95%  39.21% 

25.57  28.31 

$406,555.44 
25,668.12 


432,223.56 


1Balances  due  from  Germany,  Greece  and  Hungary 
50%  balances  due  from  other  foreign  countries. . . . 

Total  allowance . 


difference  of  $8,507.10  represents  one-third  of  the  excess  of  actual 
profit  on  sale  of  three  Boeing  aircraft  to  British  Government  over  esti¬ 
mated  profit. 

difference  of  $2,636.85  represents  provision  for  income  taxes  on 
profit  shown  in  Note  2. 
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The  Board’s  Order  of  July  17,  1944 

A  public  hearing  has  been  held  in  the  above-entitled  pro¬ 
ceedings  and  the  Board,  upon  consideration  of  the  record, 
having  issued  its  opinion  containing  its  findings,  conclusions, 
and  decision  which  is  attached  hereto  and  made  a  part  hereof ; 1 
and 

The  Board  further  finding  that  the  opinion  may  contain 
secret  information  affecting  national  defense  and  should  be 
withheld  from  publication  unless  and  until  publication  there-  j 
of  is  deemed  proper  by  the  military  authorities ; 

It  is  ordered,  That  for  the  transportation  of  mail  by  air¬ 
craft,  the  facilities  used  and  useful  therefor,  and  the  services 
connected  therewith,  between  the  points  between  which  Pan 
American  Airways,  Inc.,  is  authorized  to  transport  mail  in 
its  transatlantic  operations  between  New  York  and  terminal 
points  in  Europe  and  in  its  Bermuda  operations  between  New 
York,  New  York,  and  Hamilton,  Bermuda: 

(a)  For  the  period  beginning  June  1, 1940,  to  and  includ¬ 
ing  December  12, 1941,  no  change  be  made  in  the  rates  of  com¬ 
pensation  fixed  by  the  Board’s  order  of  June  30, 1939  (Order 
Serial  No.  80),  as  amended  by  the  Board’s  order  of  April  3, 
1940  (Order  Serial  No.  465),  and  no  rate  of  compensation  be 
fixed,  or  additional  compensation  be  paid,  for  the  third  round 
trip  operated  by  Pan  American  Airways,  Inc.,  in  transatlan¬ 
tic  service  between  the  United  States  and  Europe  on  and  after 
June  18,  1940 ;  and 

(b)  For  the  period  beginning  December  13,  1941,  to  and 
including  December  31,  1942,  the  fair  and  reasonable  rate  of 
compensation  is  hereby  fixed,  determined  and  published  to 
be  0.44  mill  per  pound  mile  of  mail  carried,  computed  on  di¬ 
rect  airport-to-airport  mileage  (statute  miles). 

It  is  further  ordered  That  the  opinion  be  withheld  from 
publication  (except  for  service  of  a  copy  upon  Pan  American 
Airways,  Inc.,  and  transmittal  of  a  copy  to  the  Postmaster 
General)  unless  and  until  the  Board  finds  that  publication 
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thereof  is  deemed  proper  by  the  military  authorities ;  and  that 
the  copies  of  the  opinion  served  upon  Pan  American  Airways, 
Inc.,  and  transmitted  to  the  Postmaster  General  shall  be 
treated  by  them  as  confidential  and  secret  information,  and 
shall  not  be  made  available  by  them  to  any  persons  other  than 
qualified  officers  and  employees  whose  duties  require  them  to 
have  access  to  the  opinion. 

By  the  Civil  Aeronautics  Board : 

/s/  Fred  A.  Toombs 
Fred  A.  Toombs 
Secretary 


(Seal) 
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PART  B 

DETAILED  ANALYSIS  OF  THE  GOVERNMENT’S  CON¬ 
TENTIONS  AS  TO  SERVICES  ALLEGED  TO  HAVE  i 
BEEN  RENDERED  BY  PETITIONER  TO  THE 
HOLDING  COMPANY 

In  note  62  on  pages  34  and  35  of  its  brief  tbe  Government ! 
lists  twelve  items  which  it  represents  as  being  “types  of ! 
activity  [which]  were  carried  on  for  the  benefit  of  the  parent 
[the  Holding  Company]  by  the  officers  and  employees  of  the 
subsidiary  [petitioner]  with  the  latter’s  facilities.”  We  shall 
here  examine  each  of  these  items  in  detail. 

Item  1:  “ Preparation  and  maintenance  of  the  parent’s 
hooks ,  records,  minutes,  and  financial  statements  (App.  165- 
168)” 

In  the  first  place,  this  work  did  not  cause  petitioner  any 
additional  salary  expense  (App.  144,  166-167).  More  im¬ 
portant,  the  record  shows  that  these  matters  were  related 
directly  to  the  obtaining  of  funds  by  the  Holding  Company, 
through  equity  and  credit  financing  (App.  166-8).  However, 
the  Holding  Company  was  obtaining  funds  not  for  itself,  but 
almost  exclusively  to  finance  petitioner’s  operations.  If  the 
Holding  Company  had  not  done  so,  petitioner  would  have  had 
to  effect  these  financial  arrangements  itself.  It  would  not 
only  have  had  to  do  all  the  work  referred  to  in  these  portions 
of  the  record,  but  in  this  connection  it  would  also  have  had  to 
bear  the  substantial  corporate  and  fiscal  expenses  which  the 
Holding  Company  paid  and  which  were  not  charged  to  pe¬ 
titioner  (App.  143). 

Item  2 :  “ Protection  of  the  parent’s  interest  in  the  first 
ON  AC,  liquidation  of  that  interest,  and  conducting  of  nego¬ 
tiations  leading  to  the  formation  of  the  second  CNAC,  in 
which  the  parent  acquired  a  20%  interest  (App.  169-172, 395, 
398, 405-4.07, 407-408, 409413,  W-W.)” 
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In  the  first  place,  we  fail  to  understand  what  is  meant  by 
the  expression  “protection  of  the  parent’s  interest  in  the  first 
CNAC.”  The  Government’s  record  citations  neither  define 
this  vague  activity  nor  indicate  that  petitioner  incurred  any 
expense  in  connection  with  it, — whatever  it  was. 

The  Government  refers  to  the  “conducting  of  negotiations 
leading  to  formation  of  the  second  CNAC,”  although  the 
record  clearly  shows  that  these  negotiations  were  conducted 
by  Mr.  George  Sellett,  an  independent  lawyer,  who  was  paid 
for  these  services  by  the  Holding  Company  (App.  170,  172, 
259,  265-7,  393,  395-6). 

As  for  the  rest,  as  we  said  in  the  footnote  on  page  53  of  our 
main  brief,  the  record  simply  shows  that  “When  the  Holding 
Company  acquired  and  sold  its  interest  in  CNAC  in  1945, 
petitioner’s  comptroller  (who  is  also  the  comptroller  of  the 
Holding  Company)  and  others  unspecified  did  some  un¬ 
specified  work  on  the  valuation  of  that  interest  and  on  a  re¬ 
investment  of  a  portion  of  the  sale  price  (App.  169,  171-2 ),” 
The  record  also  shows  (App.  169,  171,  333,  item  7)  that  the 
principal  work  on  this  matter  was  done  by  the  comptroller 
and  by  a  public  accounting  firm,  for  whose  services  the  Hold¬ 
ing  Company  itself  paid. 

We  do  not  understand  the  purpose  of  the  Government’s 
citation  of  the  Appendix  pages  beginning  with  page  395. 
They  not  only  do  not  support  the  Government’s  contention 
(that  petitioner  did  free  work  for  the  Holding  Company) 
but  when  relevant  at  all  they  show  the  reverse.  For  example, 
App.  395  consists  of  a  summary  of  the  minutes  of  the  Holding 
Company’s  Executive  Committee  authorizing  a  retainer  agree¬ 
ment  with  Mr.  George  Sellett.  As  we  have  seen,  the  Holding 
Company  itself  paid  for  Mr.  Sellett’s  services  in  connection 
with  the  CNAC  matter.  Again,  App.  409-413  consist  of  ex¬ 
cerpts  from  a  contract  between  the  Chinese  Government  and 
the  Holding  Company,  relating  to  the  “second  CNAC,”  al¬ 
though  the  contract  specifically  sets  forth  (App.  412)  that 
to  the  extent  that  petitioner  renders  any  services  to  the  Chi¬ 
nese  Company,  the  Chinese  Company  shall  pay  for  the  same. 
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Item  3 :  “ Negotiation  with  Grace  Lines  to  settle  disputes 
with  the  parent  over  Panagra ,  and  to  acquire  Grace  Lines’ 
stock  for  the  parent  ( 172-178 , 17J/-175 ,  888).” 

This  matter  has  already  been  sufficiently  dealt  with  in 
the  first  footnote  on  page  53  of  our  main  brief.* 

Item  4 :  “ Determination  of  the  extent  to  which  the 
parent’s  investment  in  its  three  affiliates  (excluding  peti¬ 
tioner)  should  be  reduced ,  and  the  sale  of  Avianca  stock  to 
Colombian  nationals  (App.  1/49-450;  177).” 

The  three  “affiliates”  to  which  this  refers  are  Panagra, 
CNAC,  and  Avianca  (see  Pet.  Br.,  pp.  16-17).  In  the  first 
place,  no  consideration  has  ever  been  given  to  any  reduc¬ 
tion  of  the  Holding  Company’s  investment  in  Panagra.  The 
situation  as  to  CNAC  has  been  dealt  with  under  Item  2 
above.  As  to  Avianca,  it  is  true  that  the  Holding  Company’s 
interest  in  this  company  was  reduced  in  1945  (from  64%  to 
48%)  by  the  sale  of  stock  to  Colombian  nationals  (Pet.  Br., 
p.  17;  App.  177),  but  the  record  distinctly  does  not  support 
the  Government’s  contention  that  this  sale  w*as  carried  out 
by  petitioner’s  officers  and  employees.  Indeed,  the  Govern¬ 
ment’s  record  reference  on  this  point  is  sufficiently  startling 
to  set  out  in  full  (App.  177)  : 

“Q.  . . .  During  1945,  Pan  American  Airways  Corp. 
negotiated  the  disposal  of  certain  of  its  stock  to  Co¬ 
lombian  Nationales;  isn’t  that  correct? 

A.  That  is  correct. 

Q.  And  how  was  that  determination  made  of  the 
price  that  Pan  American  Airways  Corp.  wrould  ask? 

A.  I  cannot  say. 

*We  note  in  passing  that  the  record  does  not  actually  show  that 
petitioner  engaged  in  negotiations  “to  acquire  Grace  Lines’  stock  [in 
Panagra]  for  the  parent.”  The  Government  cites  (App.  172-3)  a 
question  by  Public  Counsel  as  to  whether  such  negotiations  had 
been  conducted  (to  which  petitioner’s  witness  answered,  “Not  to  my 
knowledge.  I  am  not  familiar  with  it.”),  and  a  request  at  the 
hearing  by  Public  Counsel  (App.  173)  that  counsel  for  the  peti¬ 
tioner  orally  stipulate  a  minute  as  to  the  matter.  Not  only  was  this 
stipulation  not  agreed  to,  but  the  minute  in  question  was  never 
further  identified,  made  of  record,  or  even  referred  to. 
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Q.  Do  you  know  who  conducted  the  negotiations 
in  disposing  of  this  stock? 

A.  I  do  not. 

Q.  Do  you  know  if  there  w*as  any  staff  work  done 
in  the  comptroller’s  or  treasurer’s  office  relating  to  thei 
fair  price  of  disposal  of  the  stock? 

A.  I  do  not  believe  there  was.” 

Item  5 :  “Negotiation  with  foreign  governments  for  mail 
contracts ,  operating  permits  and  other  operating  rights  for 
the  affiliates  (App.  196;  369-870)  ” 

i 

In  the  first  place,  the  affiliates  specifically  referred  to  atj 
App.  196  were  affiliates  not  of  the  Holding  Company,  but  of 
petitioner  itself  ( App.  323 ) .  Even  if  petitioner  had  rendered 
such  services  to  the  Holding  Company’s  affiliates,  this  would 
still  not  be  relevant.  There  is  no  issue  here  as  to  services 
rendered  by  petitioner  directly  to  the  affiliates, — whether  its 
own  or  the  Holding  Company’s.*  In  any  event,  subsequent 
portions  of  the  record  make  it  clear  that  petitioner  did  not 
conduct  the  negotiations  referred  to  here  (App.  255-6,  334, 
item  10). 

As  to  App.  369-70,  these  pages  describe  activities  which 
petitioner  carried  on  in  its  own  behalf.  Thus,  at  App.  369, 
in  describing  the  normal  functions  of  petitioner’s  Executive 
Department,  reference  is  made  to  “matters  affecting  the 
various  foreign  government  franchises,  agreements  and  per¬ 
mits  of  the  company  [petitioner].”** 

Item  6 :  Preparation  of  papers  necessary  for  description 
of  the  parent’s  holdings  in  prospecti  filed  with  the  Securities 
&  Exchange  Commission  (App.  166-168 ,  190-191,  ^2-Ji52)  ” 

We  have  already  discussed  this  type  of  activity  under 
Item  1  above.  The  Government’s  record  citations  add  nothing 

♦The  question  whether  petitioner  had  been  adequately  compen¬ 
sated  for  these  services  was  fully  explored  in  the  proceedings  before 
the  Board  and  the  Board  held  that  such  compensation  was  adequate 
(App.  537,  540).  This  ruling  has  not  been  appealed.  j 

♦♦For  a  further  discussion  of  the  true  significance  of  this  portion 
of  the  record  (App.  368-77),  which  the  Government  cites  so  fre¬ 
quently,  see  infra,  pp.  36-7,  under  Item  11. 
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new.  The  first  (App.  166-168)  merely  duplicates  the  cita¬ 
tion  employed  for  Item  1.  The  second  (App.  190-191)  is 
irrelevant.  The  third  (App.  442-452)  consists  merely  of  ex- ! 
tended  excerpts  from  an  actual  prospectus  issued  by  the 
Holding  Company. 

Item  7 :  “ Review  and  control  of  financial  'policies  of  both 
the  petitioner  and  the  three  companies  in  which  the  parent 
alone  had  interests ,  including  supervision  of  the  declaration 
of  dividends  and  approval  of  bonus  payments  by  the  peti¬ 
tioner  to  members  of  its  staff  as  well  as  to  employees  of 
Panagra  (App.  168-169 ;  175-177;  200-202;  26/265 ;  369-370; 
388;  398./’ 

On  its  face,  this  statement  is  largely  gibberish.  We  are 
at  a  loss  to  understand  how  “review  and  control”  by  petitioner 
of  its  own  financial  policies,  or  the  payment  of  bonuses  to 
its  own  staff,  can  involve  services  by  petitioner  to  the  Holding 
Company.  The  Government’s  record  references  neither 
clarify  this  puzzle  nor  support  the  further  statements  that 
petitioner  reviewed  and  controlled  the  financial  policies  of 
“the  three  companies  in  which  the  parent  alone  had  interests,” 
or  that  petitioner  approved  bonus  payments  “to  employees  of 
Panagra.” 

App.  16S-169  merely  disclose  that  petitioner’s  staff  did 
certain  work  in  connection  with  the  declaration  of  dividends,  j 
— although  it  does  not  appear  whether  these  were  dividends 
declared  by  the  petitioner  or  by  the  Holding  Company.  Even 
assuming  that  Holding  Company  dividends  were  referred  to, 
this  again  relates  directly  to  the  Holding  Company’s  func¬ 
tion  as  the  medium  for  financing  petitioner’s  operations.  If 
the  Holding  Company  had  not  existed  this  work  would  have 
had  to  be  carried  on  by  petitioner  in  any  event  (App.  143). 

App.  175-177,  388  and  398  show  only  that  the  Board  of 
Directors  of  the  Holding  Company  approved  certain  bonus 
payments  to  officers  and  employees  of  petitioner  and  of  cer¬ 
tain  of  petitioner’s  subsidiaries.  How  can  this  be  considered 
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a  service  rendered  by  petitioner  to  the  Holding  Company? 
Again,  App.  200-202  are  merely  one  part  of  an  extended 
cross-examination  by  Public  Counsel  as  to  whether  petitioner 
should  not  have  made  additional  charges  to  its  own  affiliates 
for  services  rendered  to  them, — which,  as  we  have  seen,  is 
not  here  in  issue.  Thus,  Public  Counsel  prefaced  this  passage 
by  stating  that  he  was  examining  into  “the  principle  of 
allocating  system  expenses  to  national  companies”  (App. 
197,  19S).  App.  264-265  again  involve  only  the  question  of 
direct  charges  to  affiliates.  Finally,  App.  369-370  make  no 
reference  whatever  to  the  subject  under  discussion.  More¬ 
over,  this  portion  of  the  record  defines  activities  carried  out 
by  petitioner  in  its  oicn  behalf* 

Item  S :  “Investigation,  review,  and  dictation  of  account¬ 
ing  practices  (206-210)  ” 

The  portion  of  the  record  cited  by  the  Government  relates 
to  petitioner’s  accounting  services  to  its  own  affiliates.  Even 
if  petitioner  had  performed  such  services  for  the  Holding 
Company’s  affiliates,  they  would  have  given  rise  to  direct 
charges  by  petitioner  to  those  companies  rather  than  to  the 
Holding  Company.  As  we  have  shown  above  (p.  32),  there 
is  no  issue  here  as  to  any  such  charges. 

Item  9 :  “Determination  of  the  all  important  equipment 
purchase  policies  (App.  203-206,  211-215,  236-237,  3S8 ')” 

These  services  were  carried  out  in  connection  with  peti¬ 
tioner’s  function  as  purchasing  agent  for  the  affiliated  oper¬ 
ating  companies,  which  paid  petitioner  substantial  purchas¬ 
ing  commissions  (App.  236-237,  324-325,  328,  329,  384,  385, 
536,  540).  Thus  in  the  case  of  the  Holding  Company’s  three 
affiliates,  in  1945  Avianca  paid  petitioner  purchasing  com¬ 
missions  of  $36,236 ;  CNAC  paid  $25,888 ;  and  Panagra  paicj 
petitioner  a  management  fee  of  $127,489  (App.  384,  385). 

♦For  a  further  discussion  of  this  portion  of  the  record  see  infra 
pp.  36-7,  under  item  11. 
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The  adequacy  of  these  payments  is  not  here  in  issue.  In  any 
event,  these  were  services  to  the  affiliated  operating  compa¬ 
nies  and  no  question  of  charges  to  the  Holding  Company  is 
involved. 

Item  10 :  “ Depositing  of  funds  in  escrow  for  the  purchase 
of  equipment  later  going  to  affiliated  companies ,  without 
charge  of  interest  ( App.  205,  236-237.)” 

In  the  first  place,  this  statement  seeks  to  create  the  mis¬ 
leading  impression  that  petitioner  has  a  policy  of  placing  its 
funds  in  escrow  for  the  purpose  of  acquiring  equipment  for 
affiliated  companies.  This  is  not  the  fact.  The  Government 
refers  to  one  isolated  transaction.  Petitioner  had  originally 
ordered  twenty  Constellation  aircraft  for  its  own  use,  and  in 
this  connection  placed  certain  funds  in  escrow  against  the 
total  purchase  price.  Although  none  of  these  aircraft  was 
originally  intended  for  any  affiliated  company,  it  was  subse¬ 
quently  decided  to  sell  three  of  them  to  the  Brazilian  Com¬ 
pany  (App.  204-205,  237-238). 

In  the  second  place,  even  if  petitioner  had  had  such  a 
policy  (which  it  did  not),  this  would  not  have  involved  a 
question  of  charges  to  the  Holding  Company,  but,  again,  only 
the  question  of  charges  to  the  affiliated  companies.  The  record 
shows  that  the  Brazilian  Company  paid  petitioner  substan¬ 
tial  commissions  on  this  very  transaction  (App.  204). 

In  the  third  place,  since  this  transaction  was  between  peti¬ 
tioner  and  one  of  its  own  affiliates,  it  is  clear  that  it  could  in 
no  event  have  given  rise  to  a  charge  to  the  Holding  Company. 
While  reference  is  made  at  App.  204  to  the  possibility  that 
such  equipment  may  have  been  transferred  by  petitioner  to 
CNAC,  the  record  shows  that  far  from  petitioner’s  having 
placed  its  funds  in  escrow  for  the  Chinese  company,  that 
company  maintained  a  very  large  deposit  balance  with  peti¬ 
tioner  (App.  205)  and,  beyond  this,  the  record  was  later 
clarified  to  show  that  there  was  in  fact  no  such  transaction 
(App.  258). 
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Item  11 :  " Review  and  audit  of  various  periodical  reports 
of  the  affiliates  (App.  210;  868-377).” 

This  item  largely  duplicates  Item  8,  which  we  have  dis¬ 
cussed  above.  Moreover  the  record  citations  do  not  support 
the  Government’s  generalization.  In  the  first  place,  the 
record  does  not  show  that  petitioner  “audited”  the  reports 
of  the  affiliates.  On  the  contrary,  it  shows  that  these  com-  j 
panies  conducted  their  own  audits  (App.  207). 

In  the  second  place,  so  far  as  concerns  “review”  of  these 
reports,  the  very  first  page  of  the  Appendix  cited  by  the 
Government  contains  the  following  testimony  by  petitioner’s 
witness  (App.  210) : 

“I  should  say  there  is  no  routine  review  to  deter¬ 
mine  the  accuracy  of  all  of  those  financial  statements 
sent  in.  However,  if  it  becomes  apparent  that  there 
are  inaccuracies  in  the  report,  certainly  we  would 
call  it  to  their  attention. 

“But  since  we  do  have  responsible  accounting 
people  down  there,  [in  the  managements  of  the  affili¬ 
ated  companies]  who  are  competent  to  perform  their 
functions,  I  would  certainly  say  it  would  take  a 
minimum  of  supervision  of  that  type.” 

Finally,  the  Government  cites  App.  368-377.  But  this 
portion  of  the  record  (Exhibit  P.  C. — 16)  merely  defines  the 
normal  functions  of  petitioner’s  own  management,  and  does 
not  even  purport  to  describe  activities  carried  on  by  peti¬ 
tioner  either  for  the  affiliated  companies,  or  for  the  Holding 
Company.  The  record  makes  this  perfectly  clear  and  we 
are  at  a  loss  to  understand  what  has  misled  the  authors  of 
the  Government’s  brief  into  citing  this  Exhibit  so  frequently 
to  support  their  claims  as  to  services  rendered  by  petitioner 
to  the  Holding  Company. 

Thus,  petitioner’s  witness  testified  that  “Very  few  of  the 
activities  referred  to  in  Exhibit  PC — 16  had  any  counterpart 
so  far  as  concerned  the  affairs  of  the  associated  companies,” 
and,  in  listing  the  activities  described  in  the  Exhibit  which 
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petitioner  did  not  carry  on  for  the  affiliates,  he  referred 
specifically  to  “matters  relating  to  general  bookkeeping  and 
detailed  supervision  of  accounts”  (App.  141). 

The  lack  of  relation  between  the  activities  defined  in 
Exhibit  PC — 16  and  the  services  rendered  to  the  affiliates  is 
further  emphasized  at  App.  323-329.  This  portion  of  the 
record  deals  specifically  with  services  to  the  affiliates  as 
contrasted  with  petitioner’s  normal  activities  in  its  own 
behalf  described  in  Exhibit  PC — 16.  For  example,  App.  326- 
329  consist  of  “a  summary  of  the  1945  activities  with  respect 
to  [affiliated]  companies,  of  the  various  System  departments 
described  in  Exhibit  PC — 16”  (App.  324),  and  the  ensuing 
summary  of  accounting  activities  relating  to  these  com¬ 
panies  refers  only  to  “accounting  work  resulting  from  pur¬ 
chasing  and  shipping  functions,”  and  “advice  with  respect 
to  accounting  matters”  (App.  327).  As  we  have  said  so 
frequently,  but  again  emphasize  because  the  Government 
seeks  to  obscure  the  matter,  such  activities  raise  no  question 
as  to  charges  by  petitioner  to  the  Holding  Company. 

Item  12:  “Review  and  dictation  of  traffic  policies  (App. 
212-211)” 

In  the  first  place,  the  portions  of  the  record  cited  by  the 
Government  are  not  germane.  They  have  to  do  with  services 
by  petitioner  to  the  affiliates  in  connection  with  equipment 
purchases,  with  which  we  have  dealt  above,  under  item  9. 

The  Government  may  have  intended  to  refer  to  App.  328, 
which  describes  the  1945  activities  of  petitioner’s  traffic  de¬ 
partment  on  behalf  of  affiliated  companies,  as  follows: 

“Traffic  functions  relating  to  the  agency  arrange¬ 
ments,  on  behalf  of : 

Cia.  Cubana  de  Aviacion 
Cia.  Mexicana  de  Aviacion 
Panair  do  Brasil 

Uraba,  Medellin  &  Central  Airways. 

“No  services  were  performed  for  the  Nicaraguan 
or  Honduran  companies.  The  schedules  and  tariffs  of 
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Aeronaves  de  Mexico  and  Aerovias  Venezolanas  were 
included  in  the  various  travel  guides,  and  those  com¬ 
panies  were  billed  for  the  cost  of  the  insertions.  The 
schedules  and  tariffs  of  the  other  companies  were  in¬ 
cluded  in  System  timetables  for  the  periods  during 
which  they  were  in  operation.” 

However,  these  matters  again  involve  only  direct  charges  to  j 
these  companies,  who,  as  the  record  shows,  have  already  fully  1 
compensated  petitioner  for  these  services  through  sales  com-  j 
missions  and  other  payments  (App.  137-S,  324,  325,  32S). 

This  reference  to  “review  and  dictation  of  traffic  policies” 
is,  we  think,  typical  of  the  fundamental  confusion  of  the  Gov¬ 
ernment’s  thinking  on  this  entire  matter.  Since  the  Holding 
Company  is  not  an  operating  company,  it  does  not  and  can¬ 
not  have  “traffic  policies.”  Therefore,  petitioner  could  have 
“reviewed”  and  “dictated”  only  (a)  its  own  traffic  policies,  i 

(b)  those  of  its  own  affiliates,  or  (c)  those  of  the  Holding 
Company’s  three  affiliates  (Panagra,  Avianca  and  CNAC). 
Obviously,  activities  of  types  (a)  and  (b)  have  no  relation 
whatever  to  the  Holding  Company.  As  to  activities  of  type 

(c)  ,  in  the  first  place  the  record  does  not  show  that  petitioner 
in  fact  “reviewed”  or  “dictated”  the  traffic  policies  of  these 
three  companies.  But  even  assuming  that  it  did,  this  would 
still  involve  only  the  question  of  service  charges  to  those 
companies  and  not  a  question  of  service  charges  by  petitioner 
to  the  Holding  Company. 
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PART  C 

EXCERPTS  FROM  MATERIAL  HANDED  UP  BY  PUB¬ 
LIC  COUNSEL  AT  ORAL  ARGUMENT  BEFORE 
THE  BOARD  IN  DOCKETS  1706  AND  1499. 

PAN  AMERICAN  AIRWAYS,  INC.— ATLANTIC  DIVISION 

Operating  Results  for  Calendar  Year  1945 
Adjusted  for  Rate  Making  Purposes 


Non-U.  S.  Mail  Revenue 

Passenger  . 

Excess  Baggage . 

Foreign  Mail  . 

Express . 

Other . 

Claimed 
by  Pan 
American 

• 

• 

$4,780,832 

97,831 

1,872,842 

302,424 

164,110 

Adjustments 

$ 

432,224  A 

—58,864  B 

Claimed 
by  Public 
Counsel 

$4,780,832 

97,831 

2,305,066 

302,424 

105,246 

Total  . 

$7,218,039 

$  373,360 

$7,591,399 

Operating  Expenses: 
Flying  Operations  . 

$2,887,359 

$—167,343  C 

$2,720,016 

Flight  equipment  mainte¬ 
nance  . 

1,473,601 

1,473,601 

Depreciation  flight  equip¬ 
ment  . 

86,784 

—9,589  D 

77,195 

Operations,  communica¬ 
tions  and  equipment 
maintenance  . 

1,751,998 

1,751,998 

Passenger  service . 

555,432 

555,432 

Traffic  and  Sales . 

683,688 

683,688 

Advertising  and  Public¬ 
ity  . 

324,479 

324,479 

General  and  Administra¬ 
tive  . 

677,413 

— 119, 930  E 

549,352 

Depreciation  Ground 
Equipment  . 

46,383 

—  8,131  F 

46,383 

Total  . 

$8,487,137 

$—304,993 

$8, 182,144 
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Claimed 
by  Pan 
American 

Adjustments 

Claimed 
by  Public 
Counsel 

Operating  loss  before  U.  S. 
mail  pay  . 

$1,269,098 

$—678,353 

1 

$  590,745 

U.  S.  mail  pay  at  rate  of 
$1.50  per  ton  mile . 

1,256,736 

Net  operating  income  .... 

$  665,991 

Average  investment  ad- 
justed  for  rate  making 
purposes  (Table  2)  ... 
Net  operating  income  as  % 
return  on  adjusted  in¬ 
vestment  : 

Before  income  taxes  . . . 
After  income  taxes  at 
38%  . 

$2,999,334 

22.20% 

13.77 

A.  To  reverse  allowance  in  prior  Atlantic  Rate  Case  for  uncollectible  1 

foreign  mail  accounts  so  as  to  reflect  the  carrier’s  determination 
that  such  accounts  are  collectible.  I 

B.  To  eliminate  interest  income  on  equipment  purchase  funds  on  1 
assumption  that  equipment  purchase  funds  will  be  excluded  from  1 
the  1945  rate  base. 

C.  To  reduce  1945  salaries  by  amount  of  accrued  vacation  payment 
by  Navy  to  Pan  American — $294,130,  less  previous  payment  by 
Pan  American  to  Navy — $126,787.  The  net  amount  of  $167,343 
is  shown  under  Flying  Operations  although  part  of  the  amount 
relates  to  other  account  groups. 

D.  To  adjust  DC-4  depreciation  to  a  5  year  service  life. 

E.  To  adjust  System  Expense  in  accordance  with  Appendix  A  of  I 


brief  of  Public  Counsel: 

Claimed  per  Form  2380  .  $406,816 

Adjustments  per  Pan  American  brief  — 28,155  378,661 

Claimed  by  Public  Counsel  brief  . . .  258,731 

Net  adjustment  .  $119,930 


F.  To  treat  cash  discounts  as  a  credit  to  expense. 
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PAN  AMERICAN  AIRWAYS,  INC.— ALASKA  SECTOR 

Operating  Results  for  17  Months  Ended  December  31,  1945, 
Adjusted  for  Rate  Making  Purposes 


Non-U.  S.  Mail  Revenue 

Passenger  . 

Excess  Baggage . 

Express  and  freight  .... 
Charter  and  special  .... 
Other . 


Total  . 

Operating  Expenses  : 

Flying  operations . 

Flight  equipment  main¬ 
tenance  . 

Depreciation  flight  equip¬ 
ment  . 

Operations  communica¬ 
tions  and  equipment 

maintenance  . 

Passenger  service . 

Traffic  and  sales . 

Advertising  and  public¬ 
ity  . 

General  and  administra¬ 
tive  . 

Depreciation  ground 

equipment  . 

Amortization  extension 

and  development . 

Accrued  Vacation  pay¬ 
ment  to  Navy  allowed 
as  expense  in  Docket 
458  . 


Total  operating 
expenses  . . . 

Operating  loss  before  U.  S. 
[  mail  pay  . 


Claimed 
by  Pan 
American 

Adjustment* 

Claimed 
by  Public 
Counsel 

$2,240,713 
28,256 
139,570 
148,802 
— 4,781 

$  —20,778  A 
—181  A 
—1,636  A 
— 143, 513  B 
— 4,596  C 

$2,219,935 

28,075 

137,934 

5,289 

—9,377 

$2,552,560 

$— 170,704 

$2,381,856 

$1,026,284 

$1,026,284 

1,034,672 

1,034,672 

313,711 

$  —69,759  D 

243,952 

1,018,532 

239,949 

286,505 

1,018,532 

239,949 

286,505 

138,816 

138,816 

540,540 

C — 39,539  E 
l—  4,523  F 

496,478 

79,763 

79,763 

256,170 

256,170 

—57,665 

—29, 846  G 
—58, 940  H 
—161,7541 

— 87,511 
—58,940 
—161,754 

$4,877,277 

$—364,361 

$4,512,916 

$2,324,717 

$—193,657 

$2,131,060 

**  •  ♦  • 

Claimed 
by  Pan 

by  Public 

American  Adjustments 

Counsel 

Compensatory  mail  pay  rec¬ 
ommended  by  Public 
Counsel  . 

$  466,988 

Average  adjusted  invest¬ 
ment  allocated  to  mail 
service . 

198,654 

%  return  on  allocated  in¬ 
vestment  (after  38% 
taxes)  . 

10.00% 

“Need”  mail  pay  claimed  by 
Pan  American  . 

$3,514,232 

Investment  claimed  by  Pan 
American . 

5,038,072 

%  return  on  claimed  in¬ 
vestment  (after  40% 
taxes) .  10.00% 


A.  To  eliminate  operating  revenues  applicable  to  Fairbanks-Bethel 
non-mail  route  as  set  forth  on  page  7  of  Exhibit  PC-27,  Docket 
1706. 

B.  To  eliminate  revenues  applicable  to  Navy  charter  flights  as  set 
forth  on  page  7  of  Exhibit  PC-27,  Docket  1706. 

C.  To  eliminate  interest  income  on  equipment  purchase  funds  on 
assumption  that  equipment  purchase  funds  willbe  excluded  from 
the  1945  rate  base. 

D.  To  adjust  DC-3  depreciation  to  an  estimated  life  of  two  and 
one-half  years  beyond  December  31,  1945,  and  to  reflect  residual 
values  of  $11,000  and  $500  on  aircraft  and  engines,  respectively. 

E.  To  adjust  System  Expense  in  accordance  with  Appendix  A  of 
brief  of  Public  Counsel: 

Claimed  per  Form  2380  .  $117,134 

Adjustments  per  Pan  American  brief  — 2,98 7  $114,147 


Claimed  by  Public  Counsel  brief  . . .  74,608 


Net  adjustment  . . .  $  39,539 

F.  To  treat  cash  discounts  as  a  credit  to  expense. 

G.  To  reduce  salaries  so  as  to  reflect  total  amount  of  accrued  vaca¬ 
tion  payment  by  Navy  to  Pan  American.  i 

H.  To  eliminate  operating  expenses  applicable  to  Fairbanks-Bethel 
non-mail  route  as  set  forth  on  page  7  of  Exhibit  PC-27,  Docket 
1706. 

I.  To  eliminate  operating  expenses  applicable  to  Navy  Contract 
charter  flights  as  set  forth  on  page  7  of  Exhibit  PC-27,  Docket  | 
1706,  excluding  communications  expense  of  $4,823  therein. 


